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TO  THE  RIGHT  HONOURABLE 

LORD   JUSTICE   LINDLEY. 


My  dear  Loed  Justice, 

Ten  years  ago  I  dedicated  to  you,  as  my  master 
in  the  law,  the  first  edition  of  this  book,  as  the  first  fruits 
of  your  teaching.  The  time  has  come  when  I  may  with- 
out presumption  take  on  myself  to  explain  the  meaning 
of  those  words  more  fully  than  the  compass  of  a  formal 
dedication  admits. 

In  your  chambers,  and  from  your  example,  I  learnt 
that  root  of  the  matter  which  too  many  things  in  common 
practice  conspire  to  obscure,  that  the  law  is  neither  a  trade 
nor  a  solemn  jugglery,  but  a  science.  By  your  help  and 
encouragement  I  was  led  to  acquaint  myself  with  that 
other  great  historical  system  which  to  this  day  divides, 
broadly  speaking,  the  civilized  world  with  the  Common 
Law  ;  to  regard  it  not  as  a  mere  collection  of  rules  and 
maxims  accidentally  like  or  unlike  our  own,  but  as  the 
living  growth  of  similar  ideas  under  diiFerent  conditions, 
and  to  perceive  that  the  Eoman  law  deserves  the  study 
and  reverence  of  English  lawyers,  not  merely  as  scholars 
and  citizens  of  the  world,  but  inasmuch  as  both  in  its 
history  and  its  scientific  development  it  is  capable  of 
throwing  a  light  beyond  price  on  the  dark  places  of  our 
own  doctrine.  I  owe  it  to  you  and  to  my  friend  Professor 
Bryce  that,  daring  to  be  deaf  to  the  counsels  of  shallow 
wisdom  that  miscalls  itself  practical,  I  turned  from  the 
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formless  confusion  of  text-books  and  the  dry  bones  of 
students'  manuals  to  the  immortal  work  of  Savigny ;  as- 
suredly the  greatest  production  of  this  age  in  the  field  of 
jurisprudence,  nor  one  easily  to  be  matched  in  any  other 
branch  of  learning,  if  literary  form  as  well  as  scientific 
genius  be  taken  into  account.  Like  one  in  a  Platonic 
fable,  1  passed  out  of  a  cave  of  shadows  into  clear  day- 
light. The  vast  mass  of  detail  was  dominated  by  ordered 
ideas  and  luminous  exposition.  Equally  removed  from 
the  futile  struo-o^HniX  of  a  mere  liandicraftsman  with  the 
multitude  of  particulars,  and  from  the  pedantry  which 
gains  a  show  of  logical  symmetry  by  casting  out  un- 
welcome facts,  the  master  proved,  not  by  verbal  definition, 
but  by  achievements  in  act,  that  the  science  of  law  is 
a  true  and  living  one. 

Others  have  come  and  may  come  by  other  means  to  the 
same  sort  of  enlightenment.  Let  every  one  praise,  as  in 
private  duty  bound,  the  spiritual  fathers  to  whom  he  owes 
it.  Blackstone,  I  doubt  not,  opened  to  his  first  hearers  little 
less  than  a  revelation.  But  Blackstone,  if  he  were  with 
us  at  this  day,  would  be  the  first  to  proclaim  the  necessity 
of  doing  his  work  over  again,  and  doing  it  thoroughly 
from  the  beginning.  His  destined  successor  is  yet  to  seek  ; 
and  meanwhile  an  English  teacher  of  law  can  have  no 
higher  ambition  than  to  prepare  the  way,  however  par- 
tially, for  that  successor.  Title  by  title,  and  chapter  by 
chapter,  the  trea.-ures  of  the  Common  Law  must  be  con- 
solidated into  rational  order  before  they  can  be  newly 
grasped  and  recast  as  a  whole. 

Many  good  and  true  workers  are  bearing  their  part  in 
this  task  in  divers  forms.  Some  part  has  fallen  to  my 
share  ;  I  have  performed  and  am  performing  it  as  best 
I  may.  To  be  a  fellow-workei'  with  such  men  as  Mr, 
Justice  Stephen  and  Mr.  Justice  0.  W.  Holmes,  and  in 
ways  which  they  and  you  think  not  unworthy  of  approval, 
is  at  once  a  privilege  and  a  responsibility. 
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No  man  can  be  free  from  errors  in  design  or  faults  in 
execution.  But  every  man  can  strive  to  keep  his  eyes 
open  for  the  best  light  he  knows,  his  hand  trained  for  the 
best  mastery  it  is  capable  of ;  to  test  and  verify  his  handi- 
work at  every  step,  and,  Avhere  he  has  failed  to  attain 
certainty,  frankly  to  confess  his  doubt  or  ignorance.  These 
things  I  have  striven  to  do ;  and  if  any  word  of  mine, 
spoken  or  written,  is  of  the  spirit  which  helps  those  who 
come  after  to  do  them  better,  it  will  be  of  little  account 
whether  the  letter  of  it  stands  or  falls.  With  such  skill 
as  I  have  it  will  still  be  my  endeavour  to  spread  abroad 
the  gladsome  light  of  jurisprudence  into  which  you  led 
me  (to  speak  with  Coke,  an  author  even  now  read  by  some 
on  both  sides  of  the  Atlantic  who  do  not  believe  that  the 
law  of  England  and  its  history  exist  for  the  sake  of  either 
examinations  or  practice  cases) ;  and  I  think  I  may  guess 
without  rashness  that  there  is  no  kind  of  return  you 
would  more  willingly  accept. 

I  remain, 

Your  friend  and  pupil, 

FREDERICK  POLLOCK. 

Lincoln's  Inn, 

Easter,  1885. 


Another  edition  is  culled  for ;   I  offer  it  to  you   in  the 

hope  that  you  may  find  it,  as  I   have  tried   to  make  it, 

better  than  the  last. 

F.  P. 

Lincoln's  Inn, 

September,  1889. 


ADVERTISEMENT  TO  THE  EIFTH  EDITION. 


This  edition  has  been  thoroughly  revised,  and  a  new 
chapter  on  the  more  general  rules  of  interpretation  has 
been  added,  entitled  "  Duties  under  Contract."  Many- 
parts  of  other  chapters  have  been  rewritten  or  materially 
altered.  I  have  not  seen  my  way,  however,  to  a  further 
expansion  of  the  original  plan  which  at  one  time  I  thought 
of. 

The  undertaking  to  give  references  to  all  the  current 
reports  has  been  dropped,  after  a  fair  trial  in  the  last 
edition,  as  not  being  worth  the  space  and  labour.  On  the 
other  hand  all  modern  cases  are  dated,  and  the  references 
to  the  Law  Journal  are  brought  down  to  the  present 
time. 

The  Indian  Contract  Act  is  now  easily  accessible  to 
English  readers  in  Dr.  Whitley  Stokes's  standard  edition 
of  the  Anglo-Indian  Codes  (Oxford,  1887).  It  has  there- 
fore seemed  needless  to  reprint  the  extracts  which  were 
given  in  former  editions  of  this  book. 

I  am  indebted  to  my  cousin,  Mr.  Dighton  N.  Pollock, 
of  the  Chancery  Bar,  for  his  assistance  in  preparing  and 
revising  the  Index. 

F.  P. 

September,  1889. 
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ADDENDA. 

p.  84.  As  regards  a  wife's  antenuptial  debts,  the  Statute  of  Limitation 
continues  after  coverture  to  run  in  favour  of  the  husband.  On  the 
other  hand  his  h'ability  for  such  debts  cannot,  by  reason  of  the 
M.W.P.  Act  or  otherwise,  be  treated  as  a  joint  liability  only  :  Beck  v. 
Pierce,  1889,  23  Q.B.  Div.  316,  which  see  on  this  class  of  questions 
generally. 

P.  207.  As  to  what  is  an  absolute  assignment  within  s.  25,  sub-s.  6,  of  the 
Judicature  Act,  1873,  see  Tancred  v.  Delagoa  Bay  and  East  Africa  Ry. 
Co.  (1889)  23  Q.  B.  D.  239. 

P.  502.  It  seems  that  false  representation  of  an  existing  intention  may 
amount  even  to  a  criminally  punishable  fa'se  pretence  :  see  the  dicta 
in  Reg.  v.  Gordon,  1889,  23  Q.B.D.  354.  Qu.  Whether  the  decision 
does  not  really  involve  this  notwithstanding  the  distinction  taken  by 
Lord  Coleridge  C.J.  at  p.  359. 

P.  524.  As  to  a  vendor's  duty  to  disclose  restrictive  covenants  affecting  the 
property,  see  Ebsworth  and  Tidy's  Contract,  1889,  42  Ch.  Div.  23,  47, 
51. 

P.  536.  Add  reference  to  Stewart  v.  Wyoming  Ranche  Co.  (1888)  128  U.  S. 
383,  388,  opinion  of  the  Court  per  Gray  J.  "  In  an  action  of  deceit 
it  is  true  that  silence  as  to  a  material  fact  is  not  necessarily,  as 
matter  of  law,  equivalent  to  a  false  representation.  But  mere  silence 
is  quite  different  from  concealment ;  aliud  est  tacere,  aliucl  celare  ;  a 
suppression  of  the  truth  may  amount  to  a  suggestion  of  falsehood  ; 
and  if,  with  intent  to  deceive,  either  party  to  a  contract  of  pale  conceals 
or  suppresses  a  material  fact  which  he  is  in  good  faith  bound  to 
disclose,  this  is  evidence  of  and  equivalent  to  a  false  representation, 
because  the  concealment  or  suppression  is  in  effect  a  representation 
that  what  is  disclosed  is  the  whole  truth." 

P.  581.  As  to  the  relations  between  a  company  and  its  promoters  and  its 
directors,  cp.  Eden  v.  Ridsdales  Railway  Lamp  and  Lighting  Co.,  1889, 
23  Q.B.  Div.  368  :  so  long  as  there  is  any  question  open  between  the 
company  and  a  promoter,  a  director  must  account  to  the  company  for 
any  gift  from  the  promoter,  but  the  duty  rests  simply  on  the  ground 
of  agency. 

P.  638.  In  the  case  of  fire  insurance,  there  being  no  statutory  requirement, 
there  is  nothing  to  prevent  a  slip  from  forming  a  complete  contract  of 
insurance  ;  the  burden  of  proof  is  on  the  underwriter  to  show  a  con- 
trary intention  ;  and  there  is  not  any  implied  condition  that  a  policy 
shall  be  put  forward  for  signature  within  a  reasonable  time  :  Thompson 
V.  Adams,  1889,  23  Q.B.D.  361. 


The  attention  of  historical  students  of  the  Common  Law  who  read 
Cerman  may  be  called  to  two  articles  by  Mr.  Ernst  Schuster  in 
Busch's  Archiv  fiir  Handelsund  Wechselrecht — "  Der  Vertragsschlups 
nach  Englischem  Recht,"  vol.  45,  p.  317,  and  "Die  Consideration  als 
Giiltigkeitsbedingung  des  Vertrags  im  Englischen  Recht,"  vol.  46,  p.  111. 
These  papers,  though  primarily  designed  to  make  the  rules  of  English  law 
intelligible  to  German  lawyers  and  men  of  business,  are  thoroughly  worked 
out  from  first-hand  study,  and  contain  much  valuable  independent  criticism. 


PRINCIPLES    OF  CONTRACT. 


CHAPTEE  I. 

Agreement,  Proposal,  and  Acceptance. 

The  law  of  Contract  may  be  described  as  the  endeavour 
of  the  State,  a  more  or  less  imperfect  one  by  the  nature  of 
the  case,  to  establish  a  positive  sanction  for  the  expectation 
of  good  faith  which  has  grown  up  in  the  mutual  dealings 
of  men  of  average  right-mindedness.  Accordingly  the 
most  popular  description  of  a  contract  that  can  be  given  is 
also  the  most  exact  one,  namely  that  it  is  a  promise  or  set 
of  promises  vv^hich  the  law  will  enforce.  The  specific  mark 
of  contract  is  the  creation  of  a  right,  not  to  a  thing,  but  to 
another  man's  conduct  in  the  future.  He  who  has  given 
the  promise  is  bound  to  him  who  accepts  it,  not  merely 
because  he  had  or  expressed  a  certain  intention,  but  be- 
cause he  so  expressed  himself  as  to  entitle  the  other  party 
to  rely  on  his  acting  in  a  certain  way.  This  is  apt  to  be 
obscured  in  common  cases,  but  is  easily  seen  to  be  true. 
Suppose  that  A.  agrees  to  sell  to  B.  a  thing  of  which  not 
he  but  C.  is  the  true  owner.  0.  gives  the  thing  to  B.  Here, 
though  B.  has  got  the  thing  he  wanted,  and  on  better 
terms  than  he  expected,  A.  has  not  kept  his  promise ;  and, 
if  the  other  requisites  of  a  lawful  contract  were  present  as 
between  himself  and  B.,  he  has  broken  his  contract.  The 
primary  questions,  then,  of  the  law  of  contract  are  first, 
what  is  a  promise  ?  and  next,  what  promises  are  enforce- 
able ? 

P. — c.  B 
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The  importance  and  difficulty  of  the  first  of  these  ques- 
tions depend  on  the  fact  that  men  can  justly  rely  on  one 
another's  intentions,  and  courts  of  justice  hold  them 
bound  to  their  fulfilment,  only  when  they  have  been 
expressed  in  a  manner  that  would  convey  to  an  indifferent 
person,  reasonable  and  reasonably  competent  in  the  matter 
in  hand,  the  sense  in  which  the  expression  is  relied  on  by 
the  party  claiming  satisfaction.  Judges  and  juries  stand 
in  the  place  of  this  supposed  indifferent  person,  and  have 
to  be  convinced  that  the  dealings  in  the  particular  case 
contained  or  amounted  to  the  promise  alleged  to  have 
been  made  and  relied  upon. 

Our  first  business  must  therefore  be  to  separate  and 
analyse  the  elements  which,  generally  speaking,  must  con- 
cur in  the  formation  of  a  contract.  A  series  of  statements 
in  the  form  of  definitions,  though  necessarily  imperfect, 
may  help  to  clear  the  way. 

Contract.        1.  Every  agreement  and  promise  enforceable  by  law  is 
a  contract. 


Agree- 
ment. 


Expres- 
sion of 
consent. 


Promise. 


2.  An  agreement  is  an  act  in  the  law  whereby  two  or 
more  persons  declare  their  consent  as  to  any  act  or  thing 
to  be  done  or  forborne  by  some  or  one  of  those  persons  for 
the  use  of  the  others  or  other  of  them  (a). 

3.  Such  declaration  may  consist  of 

(a)  the  concurrence  of  the  parties  in  a  spoken  or 
written  form  of  words  as  expressing  their 
common  intention,  or 

(6)  a  proposal  made  by  some  or  one  of  them,  and 
accepted  by  the  others  or  other  of  them. 

4.  The  declaration  by  one  person  to  another  of  his  in- 
tention to  do  or  forbear  from  anything  at  the  request  or 
for  the  use  of  that  other  is  called  a  promise. 


(a)  This  statement  ha.s  been  adopted  by  Kekewicb  J.  Foster  v.  Wheeler 
(1887)  36  Ch.  D.  695,  698,  57  L.  J.  Ch.  149. 
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5.  An  agreement  which  has  no  legal  effect  is  said  to  be  "Void 
void.  An  agreement  which  ceases  to  have  legal  effect  is  ment. 
said  to  become  void  or  to  be  discharged. 

6.  An  agreement  is  said  to  be  a  voidable  contract  if  it  Voidable 
is  enforceable  by  law  at  the  option  of  one  or  more  of  the 
parties  thereto  bnt  not  at  the  option  of  the  other  or  others. 

Wc  proceed  to  develop  and  explain  these  statements,  so 
far  as  appears  convenient  at  the  outset  of  the  work. 

1.  Definition  of  Agreement. — The  first  and  most  essential  Nature 
element  of  an  agreement  is  the  consent  of  the  parties,  orconsent. 
There  must  be  the  meeting  of  two  minds  in  one  and  the 
same  intention.  But  in  order  that  their  consent  may 
make  an  agreement  of  which  the  law  can  take  notice, 
other  conditions  must  be  fulfilled.  The  agreement  must 
be,  in  our  old  English  phrase,  an  act  in  the  law  :  that  is, 
it  must  be  on  the  face  of  the  matter  capable  of  having 
legal  effects.  It  must  be  concerned  with  duties  and  rights 
which  can  be  dealt  with  by  a  court  of  justice.  And  it 
must  be  the  intention  of  the  parties  that  the  matter  in 
hand  shall,  if  necessary,  be  so  dealt  with,  or  at  least  they 
must  not  have  the  contrary  intention.  An  appointment 
between  two  friends  to  go  out  for  a  walk  or  to  read  a  book 
together  is  not  an  agreement  in  the  legal  sense  :  for  it  is 
not  meant  to  produce,  nor  does  it  produce,  any  new  legal 
duty  or  right,  or  any  change  in  existing  ones  {h).  Again, 
there  must  not  only  be  an  act  in  the  law,  but  an  act 

[h]  Nothing  but  the  absence  of  in-  tation  and  gone  elsewhere  B.  should 
tention  seems  to  prevent  a  contract  have  a  right  of  action  ?  Only  because 
from  arising  in  many  cases  of  this  no  legal  bond  was  intended  by  the 
kind.  A.  asks  B.  to  dinner  and  parties.  It  might  possibly  be  said 
B.  accepts.  Here  is  proposal  and  that  these  are  really  cases  of  con- 
acceptance  of  something  to  be  done  tract,  and  that  only  social  usage  and 
by  B.  at  A.'s  request,  namely,  com-  the  trifling  amount  of  pecuniary 
ing  to  A.'s  house  at  the  appointed  interest  involved  keep  them  out  of 
time,  and  the  trouble  and  expense  courts  of  justice.  But  I  think  Sa- 
ot  doing  this  are  ample  considera-  vigny's  view,  which  is  here  adopted, 
tion  for  A.'s  promise  to  provide  a  is  the  better  one.  There  is  not  a 
dinner.  Why  is  A.  not  legally  bound  contract  which  it  would  be  ridiculous 
to  have  meat  and  drink  ready  for  B.,  to  enforce,  but  the  original  proposal 
so  that  if  A.  had  forgotten  his  invi-  is  not  the  proposal  of  a  contract. 

B    2 
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which  determines  duties   and   rights  of  the  parties.     A 
consent  or  declaration  of  several  persons  is  not  an  agree- 
ment if  it  affects  only  other  people's  rights,  or  even  if  it 
affects  rights  or  duties  of  the  persons  whose  consent  is 
expressed  without  creating  any  obligation  between  them. 
The  verdict  of   a  jury  or  the  judgment  of  a  full  Court 
is  a  concurrent    declaration  of   several  persons  affecting 
legal  rights ;  but  it  is  not  an  agreement,  since  the  rights 
affected  are  not  those  of  the  judges  or  jurymen.      If  a 
fund  is  held  by  the  trustees  of  a  will  to  be  paid   over 
to  the  testator's  daughter  on  her  marriage  with  their  con- 
sent, and  they  give  their  consent  to  her  marrying  J.  S., 
this  declaration  of  consent  affects  the  duties  of  the  trustees 
themselves,  for  it  is  one  of  the  elements  determining  their 
duty  to  pay  over  the  fund.     Still  it  is  not  an  agreement, 
for  it  concerns  no  duty  to  be  performed  by  any  one  of  the 
trustees  towards  any  other  of  them.     There  is  a  common 
Obliga-      duty  to  the  beneficiary,  but   no  mutual  obligation.     By 
obligation  we  mean  the  relation  that  exists  between  two 
persons  of  whom  one  has  a  private  and  peculiar  right 
(that  is,  not  a  merely  public  or  official  right,  or  a  right 
incident  to  ownership  or  a  permanent  family  relation)  to 
control  the  other's  actions  by  calling  upon  him  to  do  or 
forbear  some  particular  thing  (c).     An  agreement  might 
be  defined,  indeed,  as  purporting  to  create  an  obligation. 
But  for  the  purposes  of    English   law    we  prefer  to  say 
(what  is  in  effect  the  same)  that  an  agreement  contemplates 
something  to  be  done  or  forborne  by  one  or  more  of  the 
parties  for  the  use  of  the  others  or  other.     The  word  use 
is  familiar  in  English  law-books  from  early  times  in  such 
a  connexion  as  this ;  and  I  think  it  mostly  if  not  always 
imports  the  creation  of  a  personal  claim,  Forderung  as  the 
German  writers  call  it,  on  the  part  of  him  for  whose  use  a 
thing  is  said  to  be  done. 

It  is  proper  to  add  that  the  common  intention  of  the 

(r)  F.avigny  Ryst.  i.  33S— 9  ;  Obi.  i.  4,  seq. 
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parties  to  an  agreement  is  a  fact,  or  inference  of  fact,  Proof  of 
which,  like  any  other  fact,  has  to  be  proved  according  to 
the  general  rules  of  evidence.  When  it  is  said,  therefore, 
that  the  true  intent  of  the  parties  must  govern  the  decision 
of  all  matters  of  contract,  this  means  such  an  intent  as  a 
court  of  justice  can  take  notice  of.  If  A.,  being  a  capable 
person,  so  bears  himself  towards  B.  that  a  reasonable  man 
in  B.'s  place  would  naturally  understand  A.  to  make  a 
promise,  and  B.  does  take  A.'s  words  or  conduct  as  a 
promise,  no  further  question  can  be  made  about  what 
Avas  passing  in  A.'s  mind.  "Mental  acts  or  acts  of  the 
will,"  it  has  been  well  said,  "  are  not  the  materials  out  of 
which  promises  are  made"  {d).  Under  such  circumstances,  as 
well  as  in  certain  other  more  special  cases,  the  law  does  not 
allow  a  party  to  show  that  his  intention  was  not  in  truth 
such  as  he  made  or  suffered  it  to  appear.  But  in  the 
common  and  regular  course  of  things  the  consent  to  which 
the  law  gives  effect  is  real  as  well  as  apparent. 

2.  Ways  of  declaring  consent. — Two  distinct  modes  of  Proposal 
the  formation  of  an  agreement  are  here  specified.  It  is  ceptance 
possible,  however,  to  analyse  and  define  agreement  as 
constituted  in  every  case  by  the  acceptance  of  a  proposal. 
In  fact  this  is  done  in  the  Indian  Contract  Act.  And  it  is 
appropriate  to  most  of  the  contracts  which  occur  in  daily 
life,  buying  and  selling,  letting  and  hiring,  in  short  all 
transactions  which  involve  striking  a  bargain.  One  party 
proposes  his  terms  ;  the  other  accepts,  rejects,  or  meets 
them  with  a  counter-proposal  :  and  thus  they  go  on  till 
there  is  a  final  refusal  and  breaking  off,  or  till  one  of  them 
names  terms  which  the  other  can  accept  as  they  stand. 
The  analysis  is  presented  in  a  striking  form  by  the  solemn 
question  and  answer  of  the  Roman  Stipulation,  where  the 
one  party  asked  (specifying  fully  the  matter  to  be  con- 
tracted for) :  That  you  will  do  so  and  so,  do  you  covenant  ? 
and  the  other  answered  with  the  same  operative  word :  I 

[d)  Laogdell  Summary,  §  180. 
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Is  the 

analysis 
univer- 
sally ap- 
plicable ? 


covenant  (e).  Yet  the  importance  of  proposal  and  accept- 
ance as  elements  of  contract  has  been  much  more  distinctly 
brought  out  in  English  jurisprudence  than  by  writers  on 
the  modern  civil  law  (/)  :  and,  one  may  add,  on  the  whole 
more  rationally  treated. 

Does  this  analysis,  however,  properly  apply  to  a  case  in 
which  the  consent  of  the  parties  is  declared  in  a  set  form, 
as  where  they  both  execute  a  deed  or  sign  a  written  agree- 
ment? It  may  be  said  that,  although  there  is  no  proposal 
or  acceptance  in  the  final  transaction,  the  terms  of  the 
document  must  have  been  settled  by  a  process  reducible 
to  the  acceptance  of  a  proposal. 

But  then  the  formal  instrument  has  a  force  apart  from 
and  beyond  that  of  the  negotiation  which  fixed  its  terms. 
And  it  may  well  be,  and  sometimes  is  the  case,  that  the 
parties  intend  not  to  be  legally  bound  to  anything  until 
their  consent  is  formally  declared.  In  such  a  case  it 
cannot  be  said  that  the  proposal  and  acceptance  constitute 
an  agreement,  at  all  events  not  the  true  and  final  agree- 
ment. Take  the  common  case  of  a  lease.  There  is  gene- 
rally an  enforceable  agreement,  constituted  by  letters  or 
memorandum,  before  the  lease  is  executed.  But  the  lease 
itself  is  (besides  its  effect  as  a  transfer  of  property)  a  new 
contract  or  series  of  contracts.  In  this  who  is  the  proposer 
and  who  the  acceptor  ?  Are  we  to  say  that  the  lessor  is 
the  j)roposer  because  in  the  common  course  he  executes  the 
lease  before  the  lessee  executes  the  counterpart  ?  Or  are 
we  to  take  the  covenants  severally,  and  say  that  in  each 
one  the  party  with  whom  it  is  made  is  the  proposer,  and 
the  party  bound  is  the  acceptor?     What,  again,  if  two 


(c)  No  doubt  the  formula  Spondcs? 
spondco,  originally  the  only  binding 
one,  was  in  early  times  supposed  to 
have  a  kind  of  magical  effect.  But 
it  was  necessary  that  the  stipulator 
Bhoidd  hear  the  promisor's  answer. 
Cp.  Palgrave,  Commonwealth  uf 
England,  2,  cxxxvii.  cxli. 


(/)  Increased  attention  has  how- 
ever been  paid  to  this  topic  in  Ger- 
many. See  Vangerow,  Pand.  §  603, 
or  Windscheid,  Ijehrbnch  des  Pan- 
dektenrechts,  §  30(3.  The  technical 
terms  are  Antrwj  for  our  offer  or 
proposal,  Annahmc  for  acceptance. 
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parties  are  discussing  the  terms  of  a  contract  and  cannot 
agree,  and  a  third  indifferent  person  suggests  terms  which 
they  both  accept  ?  Shall  we  say  that  he  who  accepts  them 
first  thereby  proposes  them  to  the  other  ?  It  is  possible 
to  say  this,  but  not  without  a  certain  strain  of  thought 
and  language.  And  what  if  they  accept  at  the  same 
moment  ?  The  truth  is,  as  I  venture  to  think,  that  the 
exclusive  pursuit  of  the  analytical  method  in  dealing  with 
legal  conceptions  always  leads  into  some  strait  of  this  kind, 
and  if  the  pursuit  be  obstinate,  lands  us  in  sheer  fictions. 
In  this  case  it  seems  at  least  harmless  to  let  the  formal  or 
declaratory  process  of  establishing  a  contract  stand  on  its 
own  footing  side  by  side  with  the  discursive  or  bargain- 
striking  process.  Even  apart  from  the  difficulty,  to  which 
we  shall  immediately  come,  that  there  may  be  a  binding 
promise  without  any  acceptance  at  all,  I  do  not  think  the 
one  is  fairly  reducible  to  the  other. 

3.  Dejinition  of  Promise. — The  definition  of  the  Indian  Promise  : 
Contract  Act  is  that  "  a  proposal  when  accepted  becomes  a  anYbind 
promise  "  (g).    This  again  is  apt  and  sufficient  for  the  every-  ^^  ^'^"^ 
day  or  bargaining  type  of  contract.     But  there  are  cases  fore  ac- 
which  it  seems  not  to  cover.     Not  only  a  promise,  in  the  i^Q^En^^ifgh 
ordinary  sense  of  the  word,  may  be  made  in  writing  before  law. 
there  is  any  acceptance  of  it  by  the  pei'son  to  whom  it  is 
made,  but  if  made  by  deed   it  is  at  once  binding  and 
irrevocable.     Certainly  this  doctrine  is  of  an  archaic  and 
technical   kind,    resting   as    it    does    more  on  the  formal 
character  of  a  deed  than  on  any  principle  of  general  appli- 
cation ;  and  possibly,  or  more  than  possibly,  its  expediency 
is  doubtful.     But  it  is  a  settled  part  of  the  law  of  Eng- 
land (h).     If  the  analytical  view  of  the  Indian  Contract 

(g)  The  terms  -pvoposal  and  accept-  nymous  terms,  offer  being,  if  any- 

ance  are  also  defined  by  this  Act,  but  thing,  the  more  common, 
for  natural-born  speakers  of  English  (li)    Xenos    v.     Wickham    (1886) 

they    seem  hardly    to    need    more  L.  R.  2  H.  L.  296,  323,  and  authori- 

definition    than   is   implied  in    the  ties  there    cited  :    see    at    pp.    300, 

rules  which  have  to  be  subsequently  309.     For  the  reasons  on  the   other 

given.     In  English  authorities  pro-  side,   see  the  opinion  of  Willes  J. 

posal  and  offer   are   used  as  sync-  at  pp.  315,  316. 
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Act  is  to  be  applied  to  the  existing  state  of  English  juris- 
pi'udence,  it  can  be  done  only  by  treating  this  class  of 
cases  as  anomalous.     It  will  not  do  to  say  that  the  contract 
is  complete  when  the  other  party  knows  of  the  promise  and 
assents ;  for  if  that  were  so,  it  conld  in  the  meantime  be 
revoked.     And  if  we  say  that  acceptance  is  presumed  in 
the  case  of  an  offer  which  is  unconditional  and  wholly  for 
the  benefit  of  the  party  to  whom  it  is  made,  we  are  at 
once  in  the  region  of  fictions.      It  might  serve  a  little 
better  to  say  that,  by  an  exceptional  effect  of  the  form  of 
the  transaction,  the  proposal  is  in  these  cases  irrevocable. 
But  this  is  only  another  way  of  saying  that  the  regular 
analysis  does  not  hold  good. 
Kestric-         4.  Definition  of  Contract. — The  term  contract  is  here 
^contract      confined  to  agreements  enforceable  by  law.     This  restric- 
to  enforce-  tion.  Suggested  perhaps  by  the  Roman  distinction  between 
ments!     '  coiitractus  and  ixictam,  is  believed  to  have  been  jSrst  intro- 
duced in  English  by  the  Indian  Contract  Act.     It  seems 
a  manifest  improvement,  and  free  from  the  usual  draw- 
backs of  innovations  in  terminology,  as  it  makes  the  legal 
meaning  of  the  words  more  precise  without  any  violent 
interference  with  their  accustomed  use. 
Void  5.    Void  Agreements. — The    distinction    between  void 

ment"  die-  ^^^  voidoMe  transactions  is  a  fundamental  one,  though  it 
tinction  of  jg  often  obscured  by  carelessness  of  language.  An  agree- 
voidable,  meut  or  other  act  which  is  void  has  from  the  beginning  no 
legal  effect  at  all,  save  in  so  far  as  any  party  to  it  incurs 
penal  consequences,  as  may  happen  where  a  special  pro- 
hibitive law  both  makes  the  act  void  and  imposes  a 
penalty.  Otherwise  no  person's  rights,  whether  he  be  a 
party  or  a  stranger,  are  affected.  A  voidable  act,  on  the 
contrary,  takes  its  full  and  proper  legal  effect  unless  and 
until  it  is  disputed  and  set  aside  by  some  person  entitled 
so  to  do.  The  definitions  of  the  Indian  Contract  Act  on 
this  head  are  simpler  in  form  than  those  given  above : 
but  certain  peculiarities  of  English  law  prevent  us  from 
adopting  the  whole  of  them  as   they   stand.     It   is   not 
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correct  as  an  universal  proposition  in  England  that  "an 
agreement  not  enforceable  by  law  is  said  to  be  void,"  for 
we  have  agreements  that  cannot  be  sued  upon,  and  yet  are 
recognized  by  law  for  other  purposes  and  have  legal  effect 
in  other  ways  (^). 

6.  Voidable  Contracts. — The  definition  here  given  is  Voidable 
from  the  Indian  Contract  Act.  The  idea  is  not  an  easy 
one  to  express  in  terms  free  from  objection.  Perhaps  it 
would  be  better  to  say  that  a  voidable  contract  is  an  agree- 
ment such  that  one  of  the  parties  is  entitled  at  his  option 
to  treat  it  as  never  having  been  binding  on  him.  The 
Anglo-Indian  definition  certainly  covers  rather  more  than 
the  ordinary  use  of  the  terms.  Cases  occur  in  English  law 
where,  by  the  effect  of  peculiar  enactments,  there  is  a 
contract  enforceable  by  one  party  alone,  and  yet  we  should 
not  naturally  call  it  a  voidable  contract.  An  example  is 
an  agreement  required  by  the  Statute  of  Frauds  to  be  in 
writing,  which  has  been  signed  by  one  party  and  not  by 
the  other.  Here  the  party  who  has  signed  is  bound  and 
the  other  is  free.  "  Voidable  contract "  seems  not  exactly 
^  -he  appropriate  name  for  such  a  state  of  things.  And  it 
nay  even  be  said  that  a  contract  which  has  been  com- 
pletely performed  on  one  side  is  literally  "  enforceable  by 
law  at  the  option  of  one  of  the  parties  "  only.  But  the 
definition  as  it  stands  cannot  practically  mislead  (k). 

Consideration  is  also  defined  in  the  interpretation  clause  Consi.Iera- 
of  the  Indian  Act.  Perhaps  it  is  to  be  regarded  rather  as 
a  condition  generally  (though  not  always)  imposed  by  a 
positive  rule  of  English  law  as  needful  to  the  formation  of 
a  binding  contract  than  as  an  elementary  constituent  of  an 
agreement.  In  fact  the  English  system  of  law,  as  distin- 
guished from  those  of  the  Continent  and  even  of  Scotland, 

(t)  See  Ch.  XIII.  below.  something  harsh  in  saying  that  it 

{k)  There  is  a  similar  but  slighter  becomes  void,  a  term  suggestive  of 

difficulty  about  the  use  of  the  word  inefficacy  rather  than  of  completed 

void.     A  contract  when  it  is  fully  efifect.     Hence  in  the  fifth  definition 

performed    ceases     to    have    legal  I   have  introduced   the   word   dis- 

effect ;  it  is  discharged,  but  there  is  charged,  as  an  alternative. 
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is  the  onl}'  one  in  wliicli  the  notion  is  fully  developed. 
Hereafter  a  fuller  discussion  will  be  given :  for  the  present 
it  may  serve  to  describe  consideration  as  an  act  or  forbear- 
ance, or  the  promise  thereof,  which  is  offered  by  one  party 
to  an  agreement,  and  accepted  by  the  other,  as  an  induce- 
ment to  that  other's  act  or  promise. 

Notwithstanding  the  difficulties  that  arise  in  making 
proposal  and  acceptance  necessary  parts  of  the  general 
conception  of  Contract,  there  is  no  doubt  that  in  practice 
they  are  the  normal  and  most  important  elements.  When 
agreement  has  reached  the  stage  of  being  embodied  in 
a  form  of  words  adopted  by  both  parties,  the  contents  of 
the  document  and  the  consent  of  the  parties  are  generally 
simple  and  easily  proved  facts :  and  the  only  remaining 
question  (assuming  the  other  requirements  of  a  valid  con- 
tract to  be  satisfied)  is  what  the  words  mean.  The  accept- 
ance of  a  proposal  might  seem  at  first  sight  an  equally 
simple  fact.  But  the  complexity  of  human  affairs,  the 
looseness  of  common  speech,  the  mutability  of  circum- 
stances and  of  men's  intentions,  and  the  exchange  of  com- 
munications between  parties  at  a  distance,  raise  questions 
which  have  to  be  provided  for  in  detail. 

We  may  have  to  consider  separately  whether  the  offer 
of  a  contract  was  made  ;  what  the  terms  of  that  offer 
Avere ;  whether  there  was  any  acceptance  of  it ;  and 
whether  the  acceptor  was  a  person  to  whom  the  offer  was 
made. 

Communications  in  general. 

Proposal  The  proposal  or  acceptance  of  an  agreement  may  be 
cei.tance  Communicated  by  words  or  by  conduct,  or  partly  by  the 
—Express  ^^^3  r^^(j  partly  by  the  other.     In  so  far  as  a  proposal  or 

or  Lticiv*  ,  •      .  •  I 

acceptance  is  conveyed  by  words,  it  is  said  to  be  express. 
In  so  far  as  it  is  conveyed  by  conduct,  it  is  said  to  be  tacit. 
It  would  be  as  difficult  as  it  is  needless  to  adduce 
distinct  authority  for  this  statement.  Cases  are  of  constant 
occurrence,  and  naturally  in  small  matters  rather  than  in 
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great  ones,  where  the  proposal,  or  the  acceptance,  or  both, 
are  signified  not  by  words  but  by  acts.  For  example,  the 
passenger  who  steps  into  a  ferry-boat  thereby  requests  the 
ferryman  to  take  him  over  for  the  usual  fare,  and  the 
ferryman  accepts  this  proposal  by  putting  off. 

A  promise  made  in  this  way  is  commonly  said  to  be  Distinc- 
implied  :  but  this  tends  to  obscure  the  distinction  of  the  tacit  from 
real  though  tacit  promise  in  these  cases  from  the  fictitious  fictitious 

°  -^  ...      promises, 

promise  "  implied  by  law,"  as  we  shall  immediately  see,  in 
certain  cases  where  there  is  no  real  contract  at  all,  but  an 
obligation  quasi  ex  contractu,  and  in  others  where  definite 
duties  are  annexed  by  rules  of  law  to  special  kinds  of 
contracts  or  to  relations  arising  out  of  them.  Sometimes, 
no  doubt,  it  is  difficult  to  draw  the  line.  "  Where  a  relation 
exists  between  two  parties  which  involves  the  performance 
of  certain  duties  by  one  of  them,  and  the  payment  of 
reward  to  him  by  the  other,  the  law  luill  imjply  [fictitious 
contract]  or  the  jury  may  infer  [true  contract]  a  promise 
by  each  party  to  do  what  is  to  be  done  by  him  "  (I).  It 
was  held  in  the  case  cited  that  an  innkeeper  promises  in 
this  sense  to  keep  his  guests'  goods  safely.  The  case  of  a 
carrier  is  analogous.  So  where  A.  does  at  B.'s  request 
something  not  apparently  illegal  or  wrongful,  but  which  in 
fact  exposes  A.  to  an  action  at  the  suit  of  a  third  person, 
it  seems  to  be  not  a  proposition  of  law,  but  an  inference  of 
fact  which  a  jury  may  reasonably  find,  that  B.  must  be 
taken  to  have  promised  to  indemnify  A.  (ni). 

If  A.  with  B.'s  knowledge,  but  without  any  express 
request,  does  work  for  B.  such  as  people  as  a  rule  expect 
to  be  paid  for,  if  B.  accepts  the  work  or  its  result,  and  if 
there  are  no  special  circumstances  to  show  that  A.  meant 
to  do  the  work  for  nothing  or  that  B.  honestly  believed 
that  such  was  his  intention,  there  is  no  difficulty  in  in- 
ferring a  promise  by  B.  to  pay  what  A.'s  labour  is  worth. 

(/)  Per   Cur.    Morgan    v.    Jlavei/  (m)  Diigdale   v.    Loverinj    (1875) 

(1861)  6  H.  &  N.  265,  30  L.  J.  Ex.  L.  R.  10  C.  P.  196  :  44  L.  J.  C.  P. 
131.  197. 
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And  this  is  a  pure  inference  of  fact,  the  question  being 
whether  B.'s  conduct  has  been  such  that  a  reasonable  man 
in  A.'s  position  would  understand  from  it  that  B.  meant 
to  treat  the  work  as  if  done  to  his  express  order.  The 
doing  of  the  work  with  B.'s  knowledge  is  the  proposal  of 
a  contract,  and  B.'s  conduct  is  the  acceptance.  The  like 
inference  cannot  be  made  if  the  work  is  done  without  B.'s 
knowledge.  For  by  the  hypothesis  the  doing  of  the  work 
is  not  a  proposal,  not  being  communicated  at  the  time  : 
B.  has  no  opportunity  of  approving  or  countermanding  it, 
and  cannot  be  bound  to  pay  for  it  when  he  becomes  aware 
of  the  facts,  although  he  may  have  derived  some  benefit 
from  the  work ;  it  may  be  impossible  to  restore  or  reject 
that  benefit  without  giving  up  his  own  property  (n).  Nor 
is  the  case  altered  if  A.  comes  to  B.  and  tells  him  that 
the  work  is  done  and  requests  to  be  paid  for  it.  This  is 
indeed  a  proposal,  but  a  new  and  distinct  one  :  and  as  it 
imports  no  new  consideration,  B.'s  acceptance  of  it  would 
in  the  view  of  English  law  be  a  merely  gratuitous  promise, 
and  as  such  would  make  no  contract.  If  A.  of  his  own 
motion  sends  goods  to  B.  on  approval,  this  is  an  offer 
which  B.  accepts  by  dealing  with  the  goods  as  owner.  If 
he  does  not  choose  to  take  them,  he  is  not  bound  to  return 
them ;  though  he  may  be  bound,  on  the  principle  to  be 
next  mentioned,  to  take  a  certain  amount  of  care  of  them 
till  A.  reclaims  them. 
Duties  But  it  does  not  follow  that  because  there  is  no  true 

contmda  Contract,  there  may  not  be  cases  falling  within  this  general 
in  English  description  in  which  it  is  just  and  expedient  that  an 
obligation  analogous  to  contract  should  be  imposed  upon 
the  person  receiving  the  benefit.  In  fact  there  are  such 
cases :  and  as  the  forms  of  our  common  law  did  not  recog- 
nize obligations  quasi  ex  contractu  in  any  distinct  manner, 
these  cases  were  dealt  with  by  the  fiction  of  an  implied 
previous  request,  which  often  had  to  be  supplemented  (as 

(n)  Cp.  dida  of  Pollock  C.B.  25  L.  J.  Ex.  at  p.  332. 
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in  the  action  for  money  had  and  received)  by  an  equally 
fictitious  promise.     The  promise,  actual  or  fictitious,  was 
then  supposed  to  relate  back  to  the  fictitious  request,  so 
that  the  transaction  which  was  the  real  foundation  of  the 
matter   was  treated   as   forming   the   consideration   in  a 
fictitious  contract  of  the  regular  type.     Here,  as  in  many 
other  instances,  the  law  was  content  to  rest  in  a  com- 
promise between  the  forms  of  pleading  and  the  convenience 
of  mankind.     These  fictions  have  long  ceased  to  appear 
on  the  face  of  our  pleadings,  but  they  have  become  so 
established  in  legal  language  that  it  is  still  necessary  to 
understand    them    (o).      The    Indian    Act   provides   for  Indian 
matters  of  this  kind  more  simply  in  form  and  more  com-  ^°t'^g°'g 
prehensively  in  substance  than  our    present   law,  by    a  with  them 
separate  chapter,  entitled   "  Of  certain  Relations  resem-  ratelv. 
bling  those  created  by  Contract "  (ss.  68 — 72,  cp.  s.  73). 

A  corollary  from  the  general  principle  of  tacit  accept-  Perform- 
ance, which  in  some  classes  of  cases  is  of  considerable  conditions 

importance,  is  thus  expressed  by  the  Indian  Contract  Act  ^^•>  ^^  ^°" 

,-,,  ceptance. 

(s.  8)  :— 

"  Performance  of  the  conditions  of  a  proposal,  or  the 
acceptance  of  any  consideration  for  a  reciprocal  promise 
which  may  be  offered  with  a  proposal,  is  an  acceptance  of 
the  proposal." 

This  rule  contains  the  true  legal  theory  of   offers  of  Ofifers  by 
reward  made  by  public  advertisement  for  the  procuring  of  me^t^'^^^' 
information,  the  restoration  of  lost  property,  and  the  like. 
On  such  offers  actions  have  many  times  been  brought  with 
success  by  persons  who  had  done  the  things  required  as  the 
condition  of  obtaining  the  reward. 

It  appears  to  have  been  once  held  that  even  after  per- 
formance an  offer  thus  made  did  not  become  a  binding 
promise,  because  "  it  was  not  averred  nor  declared  to  whom 

(o)  For  details  see  notes  to  L.  C,  and  Osborne  v.  Rogers,  1 
Lamphiyh  v.  Bmithwaite  in  1  Sm.       Wms.  Saund,  357. 


14 


AGREEMENT,  PROPOSAL,  AND  ACCEPTANCE. 


Difficul- 
ties in 
working 
out  the 
principle. 


Distinc- 
tion be- 
tween 
ofifer  and 
invitation 
of  offers. 


the  promise  was  made  "  {])).  But  the  established  modern 
doctrine  is  that  there  is  a  contract  with  any  person  who 
performs  the  condition  mentioned  in  the  advertisement  {q). 
That  is,  the  advertisement  is  a  proposal  which  is  accepted 
by  performance  of  the  conditions.  It  is  an  offer  to  become 
liable  to  any  person  who  happens  to  fulfil  the  contract  of 
which  it  is  the  offer  (r).  Until  some  person  has  done  this , 
it  is  a  proposal  and  no  more.  It  ripens  into  a  promise 
only  when  its  conditions  are  fully  satisfied.  As  Sir  W. 
Anson  has  well  put  it,  "  an  offer  need  not  be  made  to  an 
ascertained  person,  but  no  contract  can  arise  until  it  has 
been  accepted  by  an  ascertained  person  "  (s).  We  have 
no  special  term  of  art  for  a  proposal  thus  made  by  way  of 
general  request  or  invitation  to  all  men  to  whose  know- 
ledge it  comes.     The  Germans  call  it  Auslohung. 

In  the  same  manner  each  bidding  at  a  sale  by  auction 
is  a  proposal ;  and  when  a  particular  bid  is  accepted  by 
the  fall  of  the  hammer  (but  not  before),  there  is  a  com- 
plete contract  with  the  particular  bidder  to  whom  the  lot  is 
knocked  down  (t). 

The  principle  is  sufficiently  clear,  but  its  application  is 
not  wholly  free  from  difficulties.  These  are  partly  re- 
ducible to  questions  of  fact  or  of  interpretation,  but  partly 
arise  from  decisions  which  appear  to  give  some  countenance 
to  a  fallacious  theory. 

First,  we  have  to  consider  in  particular  cases  whether 
some  act  or  announcement  of  one  of  the  parties  is  really 
the  proposal  of  a  contract,  or  only  an  invitation  to  other 
persons  to  make  proposals  for  his  consideration  (u).  This 
depends  on  the  intention  of  the  parties  as  collected  from 


(p)  Noy  11,  1  RoUe  Ab.  6  M. 
pi.  1. 

(ij)  Williams  \.  CarivarcUne  {18S3) 
■I  IJ.  &  Ad.  621 . 

(r)  Per  Willes  J.  Spencer  v. 
Harding  (1870)  L.  R.  5  C.  P.    563. 

(,<<)  Trinciplea  of  the  English 
L.aw  of  Contract,  p.  33,  5th  ed. 

{t)   J'ai/m  V.  Citvc  (17811)  3  T.  11. 


148.  Prof.  Langdell  (Summary,  §  19) 
thinks  it  would  have  been  better  to 
hold  that  every  bid  constitutes  "an 
actual  sale,  subject  to  the  con- 
dition that  no  one  else  shall  bid 
higher." 

(u)  In  German  this  is  Auffordc- 
THii;/  zu.  Antrdijta  as  oppo.sed  to 
Antra//.     Vangerow,  Pand.  §  603. 
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their  language  and  the  nature  of  the  transaction,  and 
the  question  is  one  either  of  pure  fact  or  of  construction. 
Evidently  it  may  be  an  important  one,  but  due  weight 
has  not  always  been  given  to  it. 

The  proposal  of  a  definite  service  to  be  done  for  reward, 
which  is  in  fact  a  request  (in  the  sense  of  the  ordinary 
English  law  of  contract)  for  that  particular  service,  though 
not  addressed  to  any  one  individually,  is  quite  different  in 
its  nature  from  a  declaration  to  all  whom  it  may  concern 
that  one  is  willing  to  do  business  with  them  in  a  particular 
manner.  The  person  who  publishes  such  an  invitation 
does  indeed  contemplate  that  people  who  choose  to  act  on 
it  will  do  whatever  is  necessary  to  put  themselves  in  a 
position  to  avail  themselves  of  it.  But  acts  so  done  are 
merely  incidental  to  the  real  object ;  they  are  not  elements 
of  a  contract  but  preliminaries.  It  does  not  seem  reason- 
able to  construe  such  preliminaries  into  the  consideration 
for  a  contract  which  the  parties  had  no  intention  of  making. 
Yet  there  are  some  modern  decisions  which  seem  to  so 
very  near  such  a  result,  and  to  let  in  a  certain  danger  of 
treating  mere  declarations  of  intention  as  bindino'  con- 
tracts  (v).     We  shall  now  examine  these  cases. 

In  Denton  v.   G.  N.  Railway  Go.   (iv)  the  facts  were  Examina- 
shortly  these  :   The  plaintiff  had  come  from  London  to  *'"^'^  "^ 

'^  ■■■  _  _  cases  : 

Peterborough,  had  done  his  business  there,  and  wanted  to  Denton  r. 
go  on  to  Hull  the  same  night.  He  had  made  his  arrange-  q,',  '  ' 
ments  on  the  faith  of  the  company's  cuiTcnt  time-tables, 
and  presented  himself  in  due  time  at  the  Peterborough 
station,  applied  for  a  ticket  to  Hull  by  a  train  advertised 
in  those  tables  as  running  to  Hull  at  7.20  p.m.,  and 
offered  to  pay  the  proper  fore.  The  defendant  company's 
clerk  refused  to  issue  such  a  ticket,  for  the  reason  that  the 
7.20  train  no  longer  went  to  Hull.  The  fact  was  that 
beyond  Milford  Junction  the  line  to  Hull  belonged  to  the 

(v)  Compare    the    judgments    in  (w)   (1856)    5    E.  &  B.  860,  and 

Harris  v.  Nickeison  (1873),  L.  R.  better  in  25  L.  J.  Q.  B.  129,  where 
8  Q.  B.  286  ;  42  L.  J.  Q.  B.  171.  the  case  stated  is  given  at  length. 
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North  Eastern  Railway  Company,  who  formerly  ran  a  train 
corresponding  with  the  Great  Northern  train,  for  which  the 
Great  Northern  Railway  Company  issued  through  tickets 
by  arrangement  between  the  two  companies.  This  cor- 
responding train  had  now  been  taken  off  by  the  N.  E.  R. 
Co.,  but  the  G.  N.  R.  time-table  had  not  been  altered. 
The  plaintiff  was  unable  to  go  further  than  Milford  Junc- 
tion that  night,  and  so  missed  an  appointment  at  Hull  and 
sustained  damage.  The  cause  was  removed  from  a  County 
Court  into  the  Queen's  Bench,  and  the  question  was 
whether  on  the  facts  as  stated  in  a  case  for  the  opiaion  of 
the  Court  the  plaintiff  could  recover  (x). 

It  was  held  by  Lord  Campbell  C.J.  and  Wightman  J. 
that  when  any  one  offered  to  take  a  ticket  to  any  of  the 
places  to  which  the  train  was  advertised  to  carry  passengers 
the  company  contracted  with  him  to  receive  him  as  a  pas- 
senger to  that  place  according  to  the  advertisement.  Lord 
Campbell  treated  the  statement  in  the  time-table  as  a 
conditional  promise  which  on  the  condition  being  performed 
became  absolute.  This  proposition,  reduced  to  exact  lan- 
guage, amounts  to  saying  that  the  time-table  is  a  proposal, 
or  part  of  a  proposal,  addressed  to  all  intending  passen- 
gers and  sufficiently  accepted  by  tender  of  the  fare  at  the 
station  in  time  for  the  advertised  train.  Crompton  J.  (y) 
did  not  accept  this  view,  nor  was  it  necessary  to  the  actual 
decision  :  for  the  Court  had  only  to  say  whether  on  the 
given  facts  the  plaintiff  could  succeed  in  any  form  of 
action,  and  they  were  unanimously  of  opinion  that  there 
was  a  good  cause  of  action  in  tort  for  a  false  representa- 
tion ;  an  opinion  perhaps  questionable,  but  not  in  this 
place. 
Wariow  r.      In   WaHotv  V.  Harrison  (z)  a  sale  by  auction  was  an- 

Harrison. 

{x)  As  to  the  measure  of  damages,  (y)  The  fuller  report  of  his  judg- 

which  here  was  not  in  dispute,  see  ment  is  that  in  5  E.  &  B. 
Hamlin  v.  O.  N.  R.  Co.  (1856)  1  H.  (z)  (1858-9)  1  E.  &  E.  295,  28  L. 

&  N.  408,  26  L.  J.  Ex.  20  (where  a  J.  Q.  B.   18,  in  Ex.  Ch.  1  E.  &  E. 

ticket  having  been  taken  there  was  309,  29  L.  J.  Q.  B.  14. 
an  unquestionable  contract). 
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nounccd  as  without  reserve,  the  name  of  the  owner  not 
being  disclosed.  The  lot  was  put  up,  but  in  fact  bought 
in  by  the  owner.  The  plaintiff,  who  was  the  highest  real 
bidder,  sued  the  auctioneer  as  on  a  contract  to  complete 
the  sale  as  the  owner's  agent.  The  Court  of  Queen's  Bench 
held  that  this  was  wrong  ;  the  Court  of  Exchequer  Cham- 
ber affirmed  the  judgment  on  the  pleadings  as  they  stood, 
but  thought  the  facts  did  show  another  cause  of  action. 
Watson  and  Martin  BB.  and  Byles  J.  considered  that  the 
auctioneer  contracted  with  the  highest  bona  fide  bidder 
that  the  sale  should  be  without  reserve.  They  said  they 
could  not  distinguish  the  case  from  that  of  a  reward 
offered  by  advertisement,  or  of  a  statement  in  a  time-table, 
thus  holding  in  effect  (contrary  to  the  general  rule  as  to 
sales  by  auction)  that  where  the  sale  is  without  reserve  the 
contract  is  completed  not  by  the  acceptance  of  a  bidding, 
but  by  the  bidding  itself,  subject  to  the  condition  that  no 
higher  bona  fide  bidder  appears.  In  other  words,  every 
bid  is  in  such  a  case  not  a  mere  proposal  but  a  conditional 
acceptance.  Willes  J.  and  Bramwell  B.  preferred  to  say 
that  the  auctioneer  by  his  announcement  warranted  that  he 
had  authority  to  sell  without  reserve,  and  might  be  sued  for 
a  breach  of  such  warranty.  The  result  was  that  leave  was 
given  to  the  plaintiff  to  amend  and  proceed  to  a  new  trial, 
which  however  was  not  done  (a).  The  opinions  expressed  Doctrine 
by  the  judges,  therefore,  are  not  equivalent  to  the  actual  quently 
judgment  of  a  Court  of  Error,  and  have  been  in  fact  doubted 
regarded  with  some  doubt  in  a  later  case  where  the  Court  extended. 
)f  Queen's  Bench  decided  that  at  all  events  an  auctioneer 
fvhose  principal  is  disclosed  by  the  conditions  of  sale  does 
aot  contract  personally  that  the  sale  shall  be  without 
reserve  (6).  Still  more  recently  the  same  Court  has  held 
that  when  an  auctioneer  in  good  faith  advertises  a  sale  of 
certain  goods,  he  does  not  by  that  advertisement  alone 

(a)  The  parties  agreed  to  a  stet  {h)  Maitipriee  v.     Westley  (186.5) 

processus  ;  eee  note  in  the  L.  J.  re-       6  B.  &  S.  4-20,  3-1:  L.  J.  Q.  B.  229. 
port. 

1'.  C 
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enter  into  any  contract  or  warranty  with  those  who  attend 
the  sale  that  the  goods  shall  be  actually  sold  (c).  In  an 
analogous  case  of  Spencer  v.  Harding  (d)  is  was  decided 
that  a  simple  offer  of  stock  in  trade  for  sale  by  tender  does 
not  amount  to  a  contract  to  sell  to  the  person  who  makes 
the  highest  tender, 
ifficul-  The  doctrine  of  these  cases  is  capable,  as  we  have  seen, 
ties  of        (j£  bejj^or  expressed  in  a  manner  conformable  to  the  normal 

Denton  v,  r>        i  .      .  i       /•  1 1 

G.  N.  R.    analysis   of   contract  ;    but  if  it  is  to  be  luUy  accepted, 
Wariow  V  there  may  be  some  difficulty  in  settling  its  extent.    If  a  man 
Harrison    advertises  that  he  has  goods  to  sell  at  a  certain  price,  does 
o°pro'jwsal  be  contract  with  any  one  who  comes  and  offers  to    buy 
andac-       those  goods  that   until   further   notice  communicated   to 
the  intending  buyer  he  will  sell  them  at  the  advertised 
price  ?  (<?).     Again,  does  the  manager  of  a  theatre  contract 
with  every  one  who  comes  to  the  theatre  and  is  ready  to 
pay  for  a  place  that  the  piece  announced  shall  be  per- 
formed ?  or  do  directors  or  committee-men  who  summon  a 
meeting  contract  with  all  who  come  that  the  meeting  shall 
be  held  ?     In  like   manner   it  might   be   argued  that  a 
common  carrier  is  liable  in  contract  as  well  as  in  tort  for 
refusing  to  carry  goods.     Indeed  we  might  thus  arrive  at 
an  extended  notion  of  contract  which  would  cover  all  the 
cases  in  which  courts  of  equity  have  interfered,  on  grounds 
independent  of  contract,  as  was  supposed,  to  compel  per- 
sons to  make  good   their  representations  (/),  and  would 
indeed  go  beyond  them :  for  a  representation  not  only  of 
fact,  but  of  mere  intention,  might  be  treated  as  a  proposal, 
and  as  soon  as  anything  was  done  on  the  faith  of  it  there 
would  be  an  acceptance  and  a  complete  contract. 
liitiiciiity        Another  matter  for  remark  is  the  effect  of  notice  of 

arisiiii^ 

(f)  Harris  V.  Nicktrsoa  (1873)  L.  these  cases  we  have  the  imaLiuiOus 

R.  8  Q.   B.  286  ;    42  L.   J.  (i.   13.  decision  of  a  strong  Court. 

171.  (c)  See^K?"  Croinpton  J.  in  Iha- 

(d)   (1870)  L.  R.  r>  C.  P.  m\  ;   ;,!l  t<m  V.  It.  N.  R.  Co.  ;iUf,ra. 

L   J.  C.  P.   -V^-l.     It   may  be  w..itli  (/)  See  Dhv.  Con  v.  .-;,  ^t.  1,  ri4t)  ; 

vhile   to    remark    that   in    each   of  ^)tr  Lord  .Selborn*,  T>.  K.  tl  H.  L.  ac 

\J.  ot)0. 
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revocation.     Suppose  the   traveller  had  seen  and  read  a  ^^^m  reyo- 

.  1  1       •        1       1       1  •  cation  of 

new  and  correct  edition  of  the  time-table  m  the  booking-  proposal, 
office  immediately  before  he  offered  to  take  his  ticket. 
This  would  clearly  have  been  a  revocation  of  the  proposal 
of  the  company  held  out  in  the  incorrect  time-table,  and 
on  the  present  hypothesis  no  contract  could  arise.  Simi- 
larly if  on  putting  up  a  particular  lot  the  auctioneer 
expressly  retracted  as  to  that  lot  the  statement  of  the  sale 
being  without  reserve,  there  could  be  no  such  contract 
with  the  highest  bona  fide  bidder  as  supposed  in  Warlow 
V.  Harrison  (g),  yet  the  traveller's  or  bidder's  grievance 
would  be  the  same. 

There   is    also  difficulty   in  determining  what   are  the  Difficulty 
contents  and  consideration  of  the  contract  supposed  to  be  ^^e  sup^ 
made.     In    the  case  of  the   time-table,  for  example,  it   is  P^^*^^  ^»"- 

tract. 

not  sufficient  to  say  that  the  statements  of  the  table  are  a 
term  in  the  company's  ordinary  contract  to  carry  the  pas- 
senger. They  may  well  be  so  after  he  has  taken  his 
ticket.  But  here  we  have  a  contract  said  to  be  concluded 
by  the  mere  demand  of  a  ticket  and  tender  of  the  fare, 
which,  therefore,  cannot  be  the  ordinary  contract  to  carry. 
So  in  the  ease  of  the  auction  we  have  a  contract  alleged  to 
be  complete  not  on  the  acceptance  but  on  the  making  of  a 
bid.  The  anomalous  character  of  these  contracts  may 
further  be  illustrated  by  considering  whether  it  would  be 
possible  to  maintain  a  remedy  ex  contractu  in  the  case  of  a 
merely  capricious  refusal  to  issue  tickets  or  hold  the  sale, 
as  the  case  might  be.  On  the  whole  it  seems  that  some 
of  the  opinions  and  dicta  in  this  class  of  cases  have 
overstepped  the  true  principles  of  contract.  However, 
authorities  show  that  these  refinements  are  not  likely  to 
be  extended :  and  the  distinction  between  the  proposal  of  a 


('/)  The  Continental  doctrine  that  (1870)  L.  E.  5  Ex.  at  p.  337,  and  p. 

the  revocation  ninst  be  so  communi-  25,    below.     As   to    the   somewbnt 

cated   as  to  amount    to    reasonable  analogous  suggestion  made  in  tV  at 

notice   is  of  conrse  inadmipsi'^l'^  for  case,  see  s.  c.  in  Ex.  Cb.  L.  1\.  7  Ex. 

our  law  :  see  note  to  Frust  v.  Kni/ht.  at  p.  117. 

c  2 
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contract  and  the  mere  preliminaries  is  now  clearly  brought 
Canning  v.  out  by  a  decision  of  the  Court  of  Appeal.     A  "  proposal  " 
m  tlie  usual  form  was  made  to  a  lite  assurance  society  ;  the 
actuary  wrote  a  letter  stating  that  the  proposal  had  been 
accepted  at  a  certain  premium,  but  adding  this  note  :  "  No 
assurance  can  take  place  until  the  first  premium  is  paid." 
Afterwards,  and  before  the  time  limited  for  that  payment, 
an  accident  happened  to  the  assured  which  affected  his 
health,  and  the  society,  being  informed  of  this,  refused  the 
premium  when  tendered.     It  was   held  that  they  were 
entitled  to  do  so.     The  letter  of  acceptance  did  not  con- 
clude a  contract,  first,  because  the  amount  of  premium  was 
then  first  specified,  and  the  assured  had  therefore  not  con- 
sented   to   that    material   term  of  the   agreement ;  next, 
because  of  the  express  declaration  of  contrary  intention  (h). 
Must  there      Another  difficulty  (though  for  English  lawyers  hardly  a 
accept-       serious  one)  is  raised  by  the  suggestion  that  in  these  cases 
ance?        the  first  ofFer  or  announcement  is  not  a  mere  proposal. 
Theory  of  -^ni  constitutes  at  once  a  kind  of  floating  contract  with  the 

noatiDg  _  o 

obligation,  unascertained  person,  if  any,  who  shall  fulfil  the  prescribed 
condition.  A  vinculuin  iuris  with  one  end  loose  is  on 
principle  an  inadmissible  conception,  to  say  nothing  of  the 
inconvenience  which  would  come  from  treating  the  offer 
as  an  irrevocable  promise.  Savigny  quite  justly  held  that 
on  tliis  theory  the  right  of  action  could  not  be  supported  ; 
but  he  strangely  missed  the  true  explanation  (i).  To  a 
certain  extent,  however,  this  notion  of  a  floating  obligation 
is  countenanced  by  the  language  of  the  judges  in  the 
cases  above  discussed,  and  also  in  the  much  earlier  case 
of  Williavis  V.  Carwardine  (k).  There  a  reward  had 
been  offered  by  the  defendant  for  information  which  should 
lead  to  the  discovery  of  a  murder.  A  statement  which 
liad  that  effect  was  made  by  the  plaintiff,  but  not  to  the 

{h)  Canning  v.    Farquhar  (1886)  of    pages    he    does    give    the    true 

16  Q.   13.   Div.  727,  55  L.  J.  Q.  B.  analysis  for  tlie  not  dissimilar  case 

225.  of  a  bale  by  aucliun. 

(i)  Obi.    2,    HO.     It  is    the    more  (k)  (IS'.i'S)  4  B.  &  Ad.   621  ;  s.c. 

strange  inasmuch  as  within  a  couple  at  N.  P.  5  C.  &  P.  566. 
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defendant,  nor  with  a  view  to  obtaining  the  reward,  nor, 
for  aught  that  appears,  witli  any  knowledge  that  a  reward 
had  been  offered.  The  Court  held,  nevertheless,  that  the 
jilaintifi'  liad  a  good  cause  of  action,  because  "  there  was  a 
contract  with  an}'"  person  Avho  performed  the  condition 
mentioned  in  the  advertisement,"  and  the  motive  with 
which  the  information  was  given  was  immaterial :  but  on 
tliis  it  must  be  observed  that  the  question  is  not  of  motive 
but  of  intention.  The  decision  seems  to  set  up  a  contract 
without  any  animus  contrahendi,  and  without  any  real 
consideration.  Such  a  doctrine  cannot  now  be  received  (I), 
though  possibly  the  decision  may  have  been  right  on  the 
facts.  There  cannot  be  an  acceptance  constituting  a  con- 
tract without  any  communication  of  the  proposal  to  the 
acceptor,  or  of  the  acceptance  to  the  proposer.  The  modern 
cases  not  already  cited  have  turned  only  on  the  cpiestion 
whether  the  party  claiming  the  reward  had  in  fact  per- 
formed the  required  condition  according  to  the  terms  of 
the  advertisement  (m). 

The  Supreme  Court    of   the  United    States   has  held  Eevoca- 
that  a  general  proposal  made  by  public  announcement  offer  by 
may  be  effectually  revoked  by  an  announcement  of  equal  ^fj'^'j.'^'^*'^" 
publicity,  such  as  an  advertisement  in  the  same  news- 
paper, even  as  against  a  person  who  afterwards  acts  on 
the  proposal  not  knowing  that  it  has  been  revoked.     For 
"  he  should  have   known,"  it  is  said,  "  that  it  could  be 
revoked  in   the  manner  in  which  it  was  made  "  (n).     In 
other  words,  the  proposal  is  treated  as  subject  to  a  tacit 
condition  that  it  may  be  revoked  by  an   announcement 
made  by  the  same  means.     This  may  be  a  convenient 
rule,  and  may  perhaps  be  supported  as  a  fair  inference 
of  fact  from  the  habits  of  the  newspaper-reading  part  of 
mankind  :  yet  it  seems  a  rather  strong  piece  of  judicial 
legislation. 

(/)  Cf.  Langdfcll,§3,and  American  former  editions  of  this  work  (p.  175, 

authorities  collected  in  28  Am.  Law  2nd  ed.). 

Reg.  2d.  S,  116.  (n)  >Shu€7j  v.  Pnited  States  (1875) 

(m)    References    were    given    in  (92  U.  S.)  2  Otto  73. 
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Other 
general 
proposals 
not  being 
offers  of 
reward. 
Ex  parte 
Asiatic 
Banking 
Corpora- 
tion. 


Tliis  case 
free  from 


There  are  other  examples  of  general  proposals,  not  being 
offers  of  reward,  which  have  been  dealt  with  as  capable  of 
acceptance  by  any  one  to  whose  hands  they  might  come. 

In  Ex  2>tt'i'te  Asiatic  Banking  Coiyoration  (o),  the 
following  letter  of  credit  had  been  given  by  Agra  and 
Masteriaan's  Bank  to  Dickson,  Tatham  and  Co. 

"No.  39'4.  You  are  hereby  authorized  to  draw  upon  this  bank  at 
six  months'  .siyht,  to  the  extent  of  £15,000  sterling,  and  such  drafts  I 
undertake  duly  to  honour  on  presentation.  This  credit  will  renaain  in 
force  for  twelve  months  from  this  date,  and  parties  negotiating  bills 
under  it  are  requested  to  indorse  particulars  on  the  back  hereof.  The 
bills  must  specify  that  they  are  drawn  under  credit  No.  394,  of  the  31st 
of  October,  1865."" 

The  Asiatic  Banking  Corporation  held  for  value  bills 
drawn  on  the  Agra  and  Masterman's  Bank  nnder  this 
letter ;  the  Bank  stopped  payment  before  the  bills  were 
presented  for  acceptance,  and  Dickson,  Tatham  and  Co. 
were  indebted  to  the  Bank  in  an  amount  exceeding  what 
was  due  on  the  bills :  but  the  Corporation  claimed  never- 
theless to  prove  in  the  winding-up  for  the  amount,  one  of 
the  grounds  being  "  that  the  letter  shown  to  the  person  ad- 
vancing money  constituted,  when  money  was  advanced  on 
the  faith  of  it,  a  contract  by  the  Bank  to  accept  the  bills." 
Cairns  L.J.  adopted  this  view,  holding  that  the  letter  did 
amount  to  "  a  general  invitation  "  to  take  bills  drawn  by 
Dickson,  Tatham  and  Co.  on  the  Agra  and  Masterman's 
Bank,  on  the  assurance  that  the  Agra  and  Masterman's 
Bank  would  accept  such  bills  on  presentation  ;  and  that 
the  acceptance  of  the  offer  in  this  letter  by  the  Asiatic 
Banking  Corporation  constituted  a  binding  legal  contract 
against  the  Agra  and  Masterman's  Bank  {'p).     The  diffi- 

other  hand,  an  action  was  brought 
on  a  judgment  of  the  Supreme 
Court  of  New  York  on  a  very  simi- 
lar state  of  factf.  Tlie  decision  of 
the  English  Courts  was  that  the  law 
applicable  to  the  case  was  the  law 
ot  New  York,  and  that  the  judg- 
ment having  bcni  givtn  by  a  couit 
of  compttent  jurisdiction  in  a  case 
(o  which  tl  e  l.cal  law  was  properly 


(o)  (1867)  2  Ch.  391,  36  L.  J.  Cb. 
222.  Cp.  Bhugwamlass  v.  Nether- 
lands, ii-c.  Insce.  Co.  (1888)  14  App. 
Ca.  (J.('. )  83,  dtcided  on  the  ground 
that  the  "open  cover"  was  a  i)rn- 
posal  of  im-urnnce  addiest-ed  to  any 
oj,e  having  insurable  interest  in  the 
c.aigo. 

(y.)  Til  Sn.ll  v.  J>!/kn,(,'rn  (1862)  2 

h.  &  y.  11,  :n  J.,  .i.c^.  k  si,  outhe 


PROMISES   BY   GENERAL    OFFER.  23 

culties  above  disciissed  do  not  seem  to  exist  in  this  case,  the  diffi- 
From  an  open    letter   of  credit  (containing   too  in   this  Denton  v. 
instance  an  express  request  to  persons  negotiating  bills  ^-  -^^  ^• 
under  it  to    indorse  particulars)    there  may  be   inferred 
without  any  violence  either  to  law  or  to  common  reason  a 
proposal  or  request   by  the   author  of   the  letter  to  the 
mercantile  public  to  advance  money  on  the  faith  of  the 
undertaking   expressed  in    the   letter.     This  undertaking 
must  then  be  treated  as  addressed  to  any  one  who  shall 
so  advance  money :  the  thing  to  be  performed  by  way  of 
consideration  for  the  undertaking  is  definite  and  substan- 
tial, and  is  in  fact  the  main  object  of  the  transaction.     If 
any  question  arose  as  to  a  revocation  of  the  proposal,  it 
would  be  decided  by  the  rules  which  apply  to  the  revoca- 
tion of  proposals  made  by  letter  in  general  {q). 

Another  instance  of  contracts  made  by  general  offer  is 
in  the  documents  called  "  advance  notes,"  by  means  of 
which  sailors'  wages  used  commonly  to  be  paid.  The  form 
was  a  promise  to  pay  so  much  to  any  one  who  should 
advance  so  much  on  the  document  to  a  named  person  (the 
sailor),  and  the  person  who  made  the  advance  could  there- 
upon sue  for  the  promised  amount  (r). 

The  bearing  of  the  Statute  of  Frauds  on  these  contracts  statute  of 
made  by  advertisements  or  s^eneral  offers  has  been  dis-  ^^^^i*^'' 

/    _  ^  _   .       and  con- 

cussed incidentally  in   a  ease  brought  before  the  Judicial  tracts  by 

Committee   of  the   Privy   Council   on   appeal    from   the  menT-^^^" 

Supreme  Court  of  New  South  Wales  (s).     It  is  settled '^ic^ia  in 

that  the  requirements  of  the  statute  in  the  cases  where  it ,..  Byrnes. 

applies   are   generally   not   satisfied    unless    the   written 

applicable,  there  was  no   room   to  and  is  therefore  no  positive  authority, 

question  its  correctness  in  an  English  (5)  See  however  Shuey  v.  United 

court.     So  far  as  any  opinion  was  States,  p.  21,  above. 

expressed  by  the  Court  as  to  what  (r)  See  McKune  v.  Joynson  (1858) 

should  have  been  the  decision   on  5  C.  B.  N.  S.  218,  28  L.  J.  C.  P.  133. 

the  same  acts  in   a  case  governed  These  advance  notes  are  now  illegal. 

by  the    law   of   England,    it    was  Merchant     Seamen    (Payment     of 

against  any  right  of  action  at  law  Wages  and  Rating)  Act,   43   &    44 

being  acquired  by  the  bill-holders.  Vict.  c.  16,  s.  2. 

This  however  was  by  the  way,  and  (s)  Williams    v.  Byrnes  (1863)   1 

as  a  concession  to  the  defendants.  Moo.  P.  C.  C.  N.  S.  l.'')4. 
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Revoca- 
tion of 
proposal. 


evidence  of  the  contract  shows  who  both  the  contracting 
parties  are.  But  it  was  suggested  in  the  Colonial  Court 
that  in  the  case  of  a  proposal  made  by  advertisement, 
where  the  nature  of  the  contract  {e.g.  a  guaranty)  was  such 
as  to  bring  it  within  the  statute,  the  advertisement  itself 
might  be  a  sufficient  memorandum,  the  other  party  being 
indicated  as  far  as  the  nature  of  the  transaction  would 
admit  {i).  The  Judicial  Committee,  however,  showed  a 
strong  inclination  to  think  that  this  view  is  not  tenable, 
and  that  in  such  a  case  the  evidence  required  by  the 
statute  would  not  be  complete  without  some  further 
writing  to  show  who  in  particular  had  accepted  the  pro- 
posal. It  was  observed  that  as  a  matter  of  fact  the  cases 
on  advertisements  had  been  of  such  a  kind  that  the  statute 
did  not  apply  to  them,  and  it  was  a  mere  circumstance 
that  the  advertisement  was  in  writing  (u).  We  are  not 
aware  of  the  point  having  arisen  in  any  later  case.  The 
opinion  here  expressed  by  the  Court  is  worth  noticing  for 
another  reason.  It  is  an  authority  in  favour  of  the  view 
which  we  have  adopted  as  the  only  sound  one,  namely,  that 
there  is  no  anomalous  contract,  but  a  contract  between 
ascertained  persons,  which  is  constituted  by  the  acceptance 
of  the  proposal. 

Revocation. 

A  proposal  may  be  revoked  at  any  time  before  accept- 
ance but  not  afterwards. 

For  before  acceptance  there  is  no  agreement,  and  there- 
fore the  proposer  cannot  be  bound  to  anything  {x).  So 
that  even  if  he  purports  to  give  a  definite  time  for  accept- 
ance, he  is  free  to  withdraw  his  proposal  before  that  time 
has  elapsed.    He  is  not  bound  to  keep  it  open  unless  there 


(<)/'erStephonC.J.atpp.l67,184, 
(u)  See  at  p.  198.  The  language 
of  the  hcadnote  is  misleading  ; 
there  is  no  .snggcstioii  in  the  judg- 
ment of  any  siich  proposition  of  law 
as  that  the  Statute  of  Frauds  is  not 


applicable  to  contracts  made  in  this 
manner. 

(x)  The  same  rule  applies  to  a 
proposal  to  vary  an  existing  agree- 
ment :  GUl-e^  V.  Leonino  (1858)  4 
O.  B.  N.  S.  485. 
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is  a  distinct  contract  to  that  effect,  founded  on  a  distinct 

consideration.     If  in  the  mornino-  A.  offers  goods  to   B.  Cooke  r. 

.  .  .      Oxley. 

for  sale  at  a  certain  price,  and  gives  B.  till  tour  o  clock  m 

the  afternoon  to  make  up  his  mind,  yet  A.  may  sell  the 
goods  to  C.  at  any  time  before  four  o'clock,  so  long  as  B. 
has  not  accepted  his  offer  (y).  But  if  B.  were  to  say  to 
A. :  "At  present  I  do  not  know,  but  the  refusal  of  your 
offer  for  a  definite  time  is  worth  something  to  me ;  I  will 
give  you  so  much  to  keep  it  open  till  four  o'clock,"  and  A. 
were  to  agree  to  this,  then  A.  would  be  bound  to  keep  his 
offer  open,  not  by  the  offer  itself,  but  by  the  subsequent 
independent  contract.  If  A.  on  Wednesday  hands  to  B.  '^'■^^'^1"" 
a  memorandum  offering  to  sell  a  house  at  a  certain  price, 
with  a  postscript  stating  that  the  offer  is  to  be  "left  over" 
till  nine  o'clock  on  Friday  morning,  A.  may  nevertheless 
sell  the  house  to  C.  at  any  time  before  the  offer  is  accepted 
by  B.  If  B.,  having  heard  of  A.'s  dealing  with  C,  tenders 
a  formal  acceptance  to  A.,  this  is  inoperative  (z).  It  is 
different  in  the  modern  civil  law.  There  a  promise  to 
keep  a  proposal  open  for  a  definite  time  is  treated  as 
binding,  as  indeed  there  appears  no  reason  why  it  should 
not  be  in  a  system  to  which  the  doctrine  of  consideration 
is  foreign :  nay,  there  is  held  in  effect  to  be  in  every  pro- 
posal an  implied  promise  to  keep  it  open  for  a  reasonable 
time  {a).  In  our  own  law  the  effect  of  naming  a  definite 
time  in  the  proposal  is  simply  negative  and  for  the  pro- 
poser's benefit ;  that  is,  it  operates  as  a  Avarning  that  an 

(y)AdmittediQ6'ooiev.Ox%(1790)  at  p.  351,  49  L.  J.  Q.  B.  701.     But 

3T.R.653;  affd.inEx.Ch.,seenote;  the   action   was  for  not  delivering 

Finch  Sel.  Ca.  86.  The  decision  goes  goods,  as   on    a   complete   bargain 

farther,  and  has  been  the  subject  of  and   sale  ;     and   this   was  insisted 

much  criticism.    For  the  conflicting  upon  in  the  argument, 
views    see    Benjamin    on    Sale,    Q6  (c)  Dickinson  v.  Dodds  (1876)    2 

(3rd  ed.)  and  Langdell's  Summary,  Ch.    Div.  463  ;  45  L.    J.  Ch.    777. 

§  182.  I  now  agree  with  Mr.  Lang-  The    case   suggests,    but   does    not 

dell  that  it  cannot  be  supported  in  decide,  another  question,  which  wi  1 

any    sense.     It   would    have    been  be    presently   considered.      Contra 

right  if  the  action  had  been  on  the  Langdell,   Summary,  p.  244  ;    and 

promise  to  keep  the  offer  open,  as  on  principle  perha;j8  rightly, 
seems  to  be  supposed  by  Lush  J.  in  («)    Vangerovv,  'Pand.   §   603  (3, 

5<ei'ensoHv.Yl/«f?c(tK  (1880)5  Q.B.D.  253);  see  L.  11.  5  I]x.  337,  «. 
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acceptance  will  not  be  received  after  the  lapse  of  the  time 
named,  not  as  an  undertaking  that  if  given  sooner  it  shall 
be.  In  fact,  the  proposal  so  limited  comes  to  an  end  of 
itself  at  the  end  of  that  time,  and  there  is  nothing  for  the 
other  party  to  accept.  This  leads  ns  to  the  next  rule, 
namely  : — 

Conditions  of  Proposal. 

Determi-  The  proposer  may  prescribe  a  certain  time  within  which 
proposal  the  pioposal  is  to  be  accepted,  and  the  manner  and  form 
by  lapse  of  jj-j  -yvhich  it  is  to  be  accepted.     If  no  time  is  prescribed, 

prescribed  ^  .  ... 

or  reason-  the  acceptance  must  be  communicated  to  him  within  a 
a  e  ime.  j-g^sonable  time.  In  neither  case  is  the  acceptor  answer- 
able for  any  delay  which  is  the  consequence  of  the  pro- 
poser's own  default.  If  no  manner  or  form  is  prescribed, 
the  acceptance  may  be  communicated  in  any  reasonable 
or  usual  manner  or  form. 

This  is  almost  self-evident,  standing  alone  ;  we  shall  see 
the  importance  of  not  losing  sight  of  it  in  dealing  with 
certain  difficulties  to  be  presently  considered.  Note,  how- 
ever, that  though  the  proposer  may  prescribe  a  form  or 
time  of  acceptance,  he  cannot  prescribe  a  form  or  time  of 
refusal,  so  as  to  fix  a  contract  on  the  other  party  if  he  does 
not  refuse  in  some  particular  way  or  within  some  particular 
time  (h). 

Among  other  conditions,  the  proposal  may  prescribe  a 
particular  place  for  acceptance,  and  if  it  does  so,  an  accept- 
ance elsewhere  will  not  do  (c).  The  question  in  cases 
of  this  kind  is  whether  the  condition  as  to  time,  place,  or 
manner  of  acceptance  was  in  fact  part  of  the  terms  of  the 
proposal. 

There  is  direct  authority  for  the  statement  that  the 
proposal  must  at  all  events  be  taken  as  limited  to  a  reason- 

(h)  Felthouse  V.  Bimllci/  {18G2)  U  (c)  Eliason    v.    Ilcnshmo    (1819) 

C.  Ji.  N.  S.  869,  875,31  L.  J.  C.  P.       (Sup.    Ct.  U.   S.),   4  Wheat.    225, 
204.  Langdell,    Sel.    Ca.    on    Cont.     48, 

Finch  Sel.  Ca.  40. 
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able  time  (d) ;  nor  has  it  ever  been  openly  disputed.  The 
rule  is  obviously  required  by  convenience  and  justice.  It 
may  be  that  the  proposer  has  no  means  of  making  a  re- 
vocation known  (e.  g.,  if  the  other  party  changes  his  address 
without  notice  to  him,  or  goes  on  a  long  journey),  and  he 
cannot  be  exj^ected  to  wait  for  an  unlimited  time.  There 
is  also  direct  authority  to  show  that  an  acceptance  not 
communicated  to  the  proposer  or  his  agent  does  not  make 
a  contract  (e)  ;  but  this  is  subject  to  an  important  excep- 
tion, as  we  shall  presently  see,  where  the  parties  are  in 
correspondence  through  the  post-office. 

Limits  of  Revocation. 

A  proposal  is  revoked  by  communication  to  the  other  Eevo^a- 

party  of  the  proposer's  intention  to  revoke   it,  and  the  proposal 

revocation  can  take  effect  only  when  that  communication  """^^  ^® 

communi- 

is  made  before  acceptance.  cated 

The  communication  may  be  cither  express  or  tacit,  and      tance' 
notice  received  in  fact,  whether  from  the  proposer  or  from 
any  one  in  his  behalf  or  otherwise,  is  a  sufficient  commu- 
nication. 

The  first  point  under  this  head  is  that  an  express  revo-  Kevoca- 
.  I     r  111  •       1  *ion  after 

cation  communicated  alter  acceptance,  though  determmed  acceptance 
upon  before  the  date  of  the  acceptance,  is  too  late.  This  was  *°°  ^*®* 
decided  so  lately  as  in  1880  first  by  Lindley  J.  in  Byrne  Van^Tier- 
V.  Van  Tienhoven  (/),  and  again  shortly  afterwards  by  to^en. 
Lu.sh  J.  in  Stevenson  v.  MacLean  (g).     It  will  suffice  to 
give  shortly  the  facts  of  the  former  case.     The  defendants 
at  Cardiff  wrote  to  the  plaintiffs  at  New  York  on  the  1st 
of  October,  1879,  offering  for  sale  1000  boxes  of  tinplates 

(d)  Baihfs  ca.  (1868)  5  Eq.  428,  798,  804,   29  L.  J.  Ex.  9  ;    Hebh's 

3    Ch.     592,    37    L.    J.    Oh.    255.  ca.  (1867)  4  Eq.  9. 

Ramsgate  Hotel   Co.    v.  Montefiore,  (/)  (1880)  5  C.  P.  D.  344,  49  L. 

savu  Co.  V.  Goldsmid  (1866)  L.  R.  J.  0.  P.  316,  Finch  Sel.  Ca.  111. 

1  Ex.  109,  35  L.  J.  Ex.  90.  (y)  (1880)  5  Q.  B.  D.  346,  49  L. 

(c)  M'Irer  v.  Richardson   (1813)  J.  t^.  B.  701.     Both    these    judges 

1    M.  &  S.  557  ;  Mozlcy  v.  Tinkler  afterwards  became  memberd  of  the 

(1835)  1  C.  M.  &  R.  692  ;  Russell  v.  Court  of  Apjjeal. 
Thornton    (18.o9)    4   H.   &    N.   788, 
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on  certain  terms.  Their  letter  was  received  on  the  11th, 
and  on  the  same  day  the  plaintiff  accepted  the  offer  by 
telegraph,  confirming  this  by  a  letter  sent  on  the  15th. 
Meanwhile  the  defendants  on  the  8th  of  October  had 
posted  a  letter  withdrawing  their  offer  of  the  1st:  this 
reached  the  plaintiffs  on  the  20th.  The  plaintiffs  insisted 
on  completion  of  the  contract ;  the  defendants  maintained 
that  there  was  no  contract,  the  offer  having  been,  in  their 
view,  withdrawn  before  the  acceptance  was  either  received 
or  despatched.  Lindlcy  J.  stated  as  follows  the  questions 
to  be  considered  :  '•  1.  Whether  a  withdrawal  of  an  offer 
has  any  effect  until  it  is  communicated  to  the  person  to 
wdiom  the  offer  has  been  sent  ?  2.  Whether  posting  a 
letter  of  withdrawal  is  a  communication  to  the  person  to 
whom  the  letter  is  sent  ? "  The  first  he  answered  in  the 
negative,  on  the  principle  "that  a  state  of  mind  not 
notified  cannot  be  regarded  in  dealings  between  man  and 
man,  and  that  an  uncommunicated  revocation  is  for  all 
practical  purj)oses  and  in  point  of  law  no  revocation  at 
all."  The  second  he  likewise  answered  in  the  negrative, 
on  grounds  of  both  principle  and  convenience,  and  not- 
withstanding an  apparent,  but  only  apparent,  inconsis- 
tency with  the  rule  as  to  acceptances  by  letter  whicli 
will  be  presently  considered. 
Aa  to  ticit  It  seems  impossible  to  find  any  reason  in  principle  why 
tion.  the  necessity  for  communication  should  be  less  in  the  case 

of  a  revocation  which  is  made  not  by  words  but  by  conduct, 
as  by  disposing  to  some  one  else  of  a  thing  offered  for  sale. 
Nor  does  it  seem  practicable  in  the  face  of  the  decisions 
just  cited,  though  they  do  not  actually  cover  such  a  case, 
to  say  that  any  such  difference  is  recognized  by  the  law 
of  England.  Tlio  authority  most  in  point,  Dickinson  v. 
Dodds  (h),  is  not  of  itself  decisive.  The  facts  were  these. 
A.  offered  in  writing  to  sell  certain  houses  to  B.,  adding  a 


(/()  (1876)  2  Cb.  Div.  4G3,  4.5  L.  J.  Ch.  777.    One  or  two  immateiial 
dttails  are  omitted  in  stating  the  facts. 
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statement  that  the  offer  was  to  be  "  left  over  "  until  a  time 
named ;  which  statement,  as  we  have  already  seen,  could 
have  no  legal  effect  unless  to  warn  B.  that  an  acceptance 
would  not  be  received  at  any  later  time.  B.  made  up  his 
mind  the  next  morning  to  accept,  but  delayed  communi- 
cating his  acceptance  to  A.  In  the  course  of  the  day  he 
heard  from  a  person  who  was  acting  as  his  agent  in  the 
matter  that  A  had  meanwhile  offered  or  agreed  to  sell  the 
property  to  C.  Early  on  the  following  day  (and  within 
the  time  limited  by  A.'s  memorandum)  B.  sought  out  A. 
and  handed  a  formal  accej)tance  to  him  ;  but  A.  answered, 
"  You  are  too  late.  I  have  sold  the  property."  It  was 
held  in  the  first  instance  by  Bacon  V.C.  that  A  had  made 
to  B  an  offer  which  up  to  the  time  of  acceptance  he  had 
not  revoked,  and  that  consequently  there  was  a  binding 
contract  between  A.  and  B.  But  in  the  Court  of  Appeal 
it  was  said  that,  although  no  "  express  and  actual  with- 
drawal of  the  offer "  had  reached  B.,  yet  by  his  own 
sli owing  B.,  when  he  tendered  his  acceptance  to  A.,  well 
knew  that  A.  had  done  what  was  inconsistent  with  a  con- 
tinued intention  of  contracting  with  B.  Knowing  this,  B. 
could  not  by  a  formal  acceptance  force  a  contract  on  A.  (i). 
It  does  not  appear  that  the  knowledge  which  B.  in  fact  had 
was  conveyed  to  him  or  his  agent  by  or  through  A.,  or  any 
one  intending  to  communicate  it  on  A.'s  behalf.  The  Court 
held  that  knowledge  in  point  of  fact  of  the  proposer's 
changed  intention,  however  it  reaches  the  other  party,  will 
make  the  proposer's  conduct  a  sufficient  revocation.  But 
what  if  B.  had  communicated  his  acceptance  to  A.  without 
knowing  anything  of  A.'s  dealings  with  C.  ?  This  question 
remains  open,  and  must  be  considered  on  principle. 

(/)  The  head-note  says  :"  .S'eni6/e,  to   think,    (and  so    do  the    learned 

that  the  sale  of  the  property  to  a  editors   of   Benjamin  on    Sale,  3rd 

third  person  would  of  itself  .itnoimt  ed.)   is    quite   nnwariaated    by   the 

to   .%  withdrawal  of  the  offer,  even  judgmentn.       See    the    remarks    of 

..iMiuugh  the   person   to   whom  the  James      L..T.    at    ]>.    472      and    of 

•  tfrr  was  tirst  made  had  no  know-  Mellish  L  J.  at  p.  475. 
ledge  of  the  sale."     This,  I  venture 
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Possibility       Suppose  that  A.  offers  to  sell  one  hundred  tons  of  iron  to 
of  double      T~.  1      •  •  -n      1  p    •  T      1  -i> 

accept-        JB.,  not  designating  any  specific  lot   of   iron,  and  that  B. 

ance.  desires  time  to  consider,  and  A.  assents.     Then  A,  meets 

with  C,  they  talk  of  the  price  of  iron,  and  C.  offers  A.  a 
better  price  than  he  has  asked  from  B.,  and  they  strike  a 
bargain  for  a  hundred  tons.  Then  B.  returns,  and  in  igno- 
rance of  A.'s  dealings  with  C.  accepts  A.'s  offer  formerly 
made  to  him.  Here  are  manifestly  two  good  contracts. 
A.  is  bound  to  deliver  100  tons  of  iron  to  B.  at  one  price, 
and  100  tons  to  C.  at  another.  And  if  A.  has  in  fact 
only  one  hundred  tons,  and  was  thinking  only  of  those 
hundred  tons,  it  makes  no  difference.  He  would  be 
equally  bound  to  B.  and  C,  if  he  had  none.  He  must 
deliver  them  iron  of  the  quantity  and  ([uality  contracted 
for,  or  pay  damages.  How  then  will  the  case  stand  if, 
other  circumstances  being  the  same,  the  dealing  is  for 
specific  goods,  or  for  a  house  ?  Here  it  is  impossible 
that  A.  should  perform  his  agreement  with  both  B.  and 
C,  and  therefore  they  cannot  both  make  him  perform 
it ;  but  that  is  no  reason  why  he  should  not  be  answer- 
able to  both  of  them.  The  one  who  does  not  get  per- 
formance may  have  damages.  It  remains  to  ask  which 
of  them  shall  have  the  option  of  claiming  performance,  if 
the  contract  is  otherwise  such  that  its  performance  can  be 
specifically  enforced.  The  most  convenient  solution  would 
seem  to  be  that  he  whose  acceptance  is  first  in  point  of 
time  should  have  the  priority :  for  the  preference  must  be 
given  to  some  one,  and  the  first  acceptance  makes  the  first 
complete  contract.  There  is  no  reason  for  making  the 
contract  relate  back  for  this  purpose  to  the  date  of  the 
proposal.  This  is  consistent  with  everything  that  was 
decided,  if  not  with  everything  that  was  said,  in  Dichhisun 
V.  DcxhU  (/,•). 

a-)  2  Ch.  Div.  463,  4.5  L.  J.  Ch.  28  ;>3.     Tbtre  wan   also  a  claiai  for 

777.     Note  that    the    puit  was    for  ^^aulaye^i,     Imt    ajipatently    nothin;^ 

fpecitic  ptrformance,  and  cp.  Lang-  was  saiil  about  it. 
ilJl,   Sunmiary,  245-6,   and  Aub«  n, 
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It  is  right  to  add  that  Cooke  v,  Oxley  (l)  may  be  so  read 
as  to  support  the  opinion  that  a  tacit  revocation  need  not 
be  communicated  at  all.  But  the  apparent  inference  to 
this  effect  is  expressly  rejected  in  Stevenson  v.  AlacLean  {7/1). 
If  Cooke  V.  Oxley  be  still  authority  for  anything,  it  is  not 
authority  for  that. 

Roman  law  supplies  no  direct  answer  to  questions  of  Opinions 
this  class,  and  not  much  that  tends  to  suggest  one,  tinental 
Modern  civilians  have  differed  greatly  in  their  opinions,  writers. 
Pothier  lays  down  a  rule  directly  contrary  to  that  now 
settled  iu  our  law.  The  passage  (Contr.  de  Vente,  §  32) 
is  well  known,  and  may  also  be  seen,  slightly  abridged, 
in  Mr.  Benjamin's  work  on  Sale  (p.  73).  Pothier  does 
not  fail  to  see  the  manifestly  unjust  consequences  of 
letting  a  revocation  take  effect,  though  the  other  party  has 
received,  accepted,  and  acted  upon  the  proposal  without 
knowing  anything  of  the  proposer's  intention  to  revoke  it; 
but  he  escapes  them  by  imposing  an  obligation  on  the 
proposer,  upon  grounds  of  natural  equity  independent  of 
contract,  to  indemnify  the  party  so  accepting  against  any 
damage  resulting  to  him  from  the  transaction.  This  treat- 
ment of  the  subject  Avholly  overlooks  the  consideration 
that  not  intention  in  the  abstract,  but  communicated 
intention,  is  what  we  have  to  look  to  in  all  c[uestions  of 
the  formation  of  contracts  (n).  And  the  obligation  to 
indemnify  (which  must  be  classed  as  quasi  ex  delicto  if 
anything)  is  not  only  a  cumbrous  and  inelegant  device, 
but,  as  Mr.  Benjamin  pomts  out,  overshoots  its  mark  by 
being  in  turn  unfair  to  the  proposer.  The  same  or  a 
closely  similar  view  has  been  taken  by  some  recent  German 
writers  of  repute  (o).  Far  more  satisfactory  is  Vangerow 
(Paud.  §  603),  whose  opinion  is  to  this  effect.     The  decla- 

(0  (1790)  3  T.  R.  653.  ing  among  others  Ihering,  who  calls 

{m)  (1880)  5  Q.  B.  D.  at  p.  351,  the  r.ght  acquired  on  this  theory  by 

49  L.  J.  Q.  B.  701.  the  accept' ir  williout  notice  of  revu- 

()i)  Leake,  Elemtiitavy  Digest  of  cation    "  das    negative    Vertra^'f^iii- 

the  Law  of  Contracts,  44  ;;.  tercsse."    So  too  Bell,  Principles  of 

(o)  Wiuclscheid,  Pand.  §  307,  cit-  the  Law  of  Scotland,  §  73. 
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ration  of  an  animus  coiiirahendi  (whether  by  way  of  pro- 
posal or  of  acceptance),  when  once  made,  must  be  regarded 
as  continuing  so  long  as  no  revocation  of  it  is  communi- 
cated to  the  other  party.  A  revocation  not  communicated 
is  in  point  of  law  no  revocation  at  all.  In  this  respect  the 
revocation  of  a  proposal  or  acceptance  must  be  governed 
by  the  same  rules  as  the  proposal  or  acceptance  itself. 

Limits  of  Accejjtmice  or  of  its  Revocation. 

Accept-  An  acceptance  must  be  communicated  to  the  proposer 

revocation  to  be  effectual,  and  the  communication  of  an  acceptance  or 
thtrecf       Qf  j^g  revocation  is  subject  to  the  same  rules  as  the  com- 

Hiust  be  .  p  1  r«    •  •  •  1     1 

commiini-    mumcation  of    a  proposal  or  oi    its  revocation  :  provided 

*^'**'^**  j'j^*'   that  any  means  of  communication  prescribed  or  authorized 

subject  to    by  the  proposer  are  as  against  him  deemed  sufficient. 

that'nieant      I^  the  pioposer  prescribes  or  authorizes  the  despatch  of 

authorized  an   acceptance   by  means  wholly  or   partly   beyond  the 

poser,  and  Sender's  control,  such  as  the  public  post  or  telegraph  (p), 

in  particu-  ^jjgj^  ^11  acceptance  so  despatched 

spatch  of         (a)  is  complete  as  against  the  proposer  from  the  time  of 

posfTare"*"  ^^s  despatch  out  of  the  sender's  control ; 

deemed  (^)  is  effectual  notwithstanding  any  miscarriage  or  delay 

in  its  transmission  happening  after  such  dispatch. 
General  It  should  secm  obvious  that,  as  a  matter  of  general  prin- 

communi-  ciplc,  ail  uncommunicatcd  mental  assent  cannot  make  a 
cation.  contract ;  though  so  lately  as  1877  it  was  found  needful  to 
reassert  this  principle  in  the  House  of  Lords  (q).  It  is 
true  that  the  proposer  may  dispense  with  actual  communi- 
cation to  this  extent,  that  by  prescribing  a  particular 
manner  of  communication  he  may  preclude  himself  from 
afterwards  showing  that  it  was  not  in  fact  sufficient.  In 
Lord  Blackburn's  words,  "  Avhen  an  offer  is  made  to  another 

(p)  As  to  the  telegraph  being  on  (Lord   Selborne),  at  p.   691    (Lord 

the   same    footing    as    letter    post,  i31ackburn),    and    at    p.    697  (Lord 

Covxin  yJ/t'onnitr  (1888)  20  Q.li.D.  Gordon).      The    judgments    in   the 

640,  r>7  L.  J.  t^.  B.  401.  Court  below    which    gave   rise    to 

(ry)  lirtigden    v.  Metropolitan  My.  these  remarks  are  not  reported. 
Co.  (1877)   2  App.    ("a.   at  p.   688 
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party,  and  in  that  offer  there  is  a  request  express  or 
implied  that  he  must  signify  his  acceptance  by  doing  some 
particular  thing,  then  as  soon  as  he  does  that  thing  there 
is  a  complete  contract "  (r).  The  most  important  applica- 
tion of  this  exception  will  come  before  us  immediately.  But 
it  is  not  true  "  that  a  simple  acceptance  in  your  own  mind, 
without  any  intimation  to  the  other  party,  and  expressed 
by  a  mere- private  act,  such  as  putting  a  letter  into  a 
draAver,"  will,  as  a  rule,  serve  to  conclude  a  contract. 

It  was  supposed  at  one  time  that  the  Companies  Act,  Agree- 
1862,  had  introduced  a  different  rule  in  the  case  of  agree-  takeshares 
ments  to  take   shares,  and  that  an  applicant  for  shares  r°*  ^^^^^^P- 

.  tionally 

became  a  shareholder  by  mere  allotment  and  registration,  treated, 
though  nothing  were  done  to  give  notice  to  him  ;  but  it  is 
now  settled  that  this  is  not  so;  the  ordinary  rules  as  to 
the  formation  of  contracts  must  be  applied  («).  Bearing  in 
mind  what  these  rules  are  for  simple  cases,  let  us  proceed 
to  more  complex  ones. 

The  proviso  above  given  and  the  explanation  following  Difficui- 
it  are  intended  to  express  the  rules  which,  after  much  contracts 
uncertainty,  have  at   length  been   settled  by  our  Courts  '^y  corre- 

,    .  ,  ppondtnce. 

as  to  contracts  entered  into   by  correspondence   between 

persons  at  a  distance.  Before  dealing  with  authorities 
it  may  be  useful  to  show  the  general  nature  of  the 
difficulties  that  arise.  We  start  with  the  principle  that 
the  proposer  is  bound  from  the  date  of  acceptance.  Then 
we  have  to  consider  what  is  for  this  purpose  the  date  of 
acceptance,  a  question  of  some  perplexity,  and  much  vexed 
in  the  books.  It  appears  just  and  expedient,  as  concern- 
ing  the   accepting   party's   rights,   that    the    acceptance 

(r)  Yet  would   this    hold  if    the  appointing   him  to  an  office  under 

prescribed  act  were  not  of  a  kind  the  company  for  which  the  sharea 

litted  to  make  the  acceptor's  inten-  are    a    necessary    quali6cation,     is 

tion  known  to  the  proposer  ?  enough.     This  of  course  is  quite  in 

(s)  Gunn^s  case  (1867)  3  Ch.  40  ;  accordance  with  general  principles. 

37  L.   J.  Ch.   40.     There  need  not  Richards  w.  Home  Assurance  Af socia- 

be  formal  notice  of  allotment;  acting  tion  (1871)  L.  K.  6  C.  P.  691,  40  L. 

towards  the  applicant  on  the  footing  I.  C.  P.  290. 
that    he  has   got    the    shares,    e.g. 

P.  D 
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should  date  from  the  time  when  he  has  done  all  he  can  to 
accept,  by  putting  his  affirmative  answer  in  a  determinate 
course  of  transmission  to  the  proposer.  From  that  time 
he  must  be  free  to  act  on  the  contract  as  valid,  and  disregard 
any  revocation  that  reaches  him  afterwards.  Hence  the 
conclusion  is  suggested  that  at  this  point  the  contract  is 
irrevocable  and  absolute.  But  are  we  to  hold  it  absolute 
for  all  purposes  ?  Shall  the  proposer  be  bound,  though, 
without  any  default  of  his  own,  the  acceptance  never 
reach  him  ?  Shall  the  acceptor  remain  bound,  though  he 
should  afterwards  despatch  a  revocation  which  arrives  with 
or  even  before  the  acceptance  ?  The  first  question  is 
answered  by  our  Courts  in  the  affirmative ;  the  second  is 
still  open.  On  principle  a  negative  answer  to  both  would 
seem  the  more  reasonable.  The  proposer  cannot,  at  all  events, 
act  on  the  contract  before  the  acceptance  is  communicated 
to  him ;  as  against  him,  therefore,  a  revocation  should  be 
in  time  if  it  reaches  him  together  with  or  before  the 
original  acceptance,  whatever  the  relative  times  of  their 
despatch.  On  the  other  hand,  it  seems  not  reasonable  that 
he  should  be  bound  by  an  acceptance  that  he  never  receives. 
He  has  no  means  of  making  sure  whether  or  when  his 
proposal  has  arrived  (t),  or  whether  it  is  accepted  or  not, 
for  the  other  party  need  not  answer  at  all.  The  acceptor 
might  more  reasonably  be  left  to  take  the  more  avoidable 
risk  of  his  acceptance  miscarrying. 
Theories  In  the  judicial  treatment  of  these  questions,  however, 
Eruri^h'"  considerations  of  a  different  kind  have  prevailed.  It  has 
cases :        been  assumed  that  there  must  be  some  one  moment  at 

doctrine  of      ,  .   .      ,  .        . 

common     which  the  Consent  ot  the  parties  is  to  be  deemed  complete, 
agency^of    ^^,^  ^]^q  contract  absolute  as  against  both  of  them,  and  for 
all  purposes ;  and  furtlier,  a  peculiar  character  has  been 
attributed  to  the  post-office  as  a  medium  of  communication. 
In  some  of  the  cases  it  is  said  that  the  acceptance  of  a  pro- 

(0  The  German  post-office,  how-       of  any  letter  with  an  official  certifi- 
ever,  undertakes  (if  required  at  the       cate  of  its  delivery, 
time  of  posting)  to  furnish  the  sender 


post-oflBce. 
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posal  by  post  completes  the  contract  as  soon  as  the  letter 

is  despatched,  because  the  post-office  is  the  common  agent 

of  both  parties.     This  may  be  so  as  regards  the  property 

in  the  letter,  but  the  promise   expressed   by  the   words 

written  on  the  jDaper  is  not  a  subject  of  bailment.     But 

the  reason  is  now  put  in  a  different  way  ;  namely,  that  a  Doctrine 

man  who  requests  or  authorizes  an  acceptance  oi  his  oner  poser's 

to  be  sent  in  a  particular  way  must  take  the  risks  of  the  risk  de- 

,     ,  ,        "^  .     rived  from 

mode  of  transmission  which  he  has  authorized,  and  that  in  his  autho- 

the  common  course  of  affairs  the  sending  of  a  written  offer  "^g"  g^.  ^y 
by  post  amounts  to  an  authority  to  send  the  answer  in  the  post, 
same  manner.  This  would  be  a  good  reason  in  the  case  of 
a  man  desiring  an  answer  to  be  sent  to  him  by  some 
extraordinary  means  of  communication.  But  the  post 
(which  may  now  be  said  to  include  the  telegraph)  is  the 
reasonable  and  usual  means  of  communication  between 
persons  who  are  not  face  to  face.  There  is  no  real 
authority  or  request,  for  none  is  needed.  People  use  the 
post-office  as  a  matter  of  course.  Even  when  a  man 
desires  an  answer  by  return  of  post,  he  is  not  thinking  of 
the  answer  being  sent  by  post  rather  than  in  any  other 
way,  but  of  having  it  within  a  given  time.  An  answer  by 
telegraph  would  surely  be  a  good  acceptance  of  a  proposal 
in  this  form,  even  if  (as  formerly  in  this  country  and  still 
in  the  United  States)  the  telegraph  was  not  under  the 
control  of  the  post-office.  The  proposer  of  a  contract  by 
letter  does  not  really  choose  the  post  as  a  means  of  com- 
munication more  than  the  acceptor,  for  in  most  cases  there 
is  practically  no  choice.  Our  received  doctrine  first  assumes 
a  fictitious  request,  and  thence  infers  a  fictitious  agreement 
to  take  all  risks  of  transit,  not  only  the  risk  of  delay,  but 
that  of  the  acceptance  not  being  delivered  at  all.    Much  of  Revoca- 

11  1         T         1  1  ^^'^^  arriv- 

the  language  that  has  been  used  suggests  the  consequence  ing  before 
that   even   a  revocation  despatched  after  the  acceptance  ^ccept- 

.  ance. 

and  arriving  before  it  would  be  iuoperative.     If  the  con- 
tract is  absolutely  bound  by  posting  a  letter  of  acceptance, 

D  2 
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Earlier 
cases  on 
contracts 
by  corres- 
pondence. 


a  telegram  revoking  it  would  be  too  late ;  and  this  even  if 
the  letter  never  arrived  at  all,  so  that  the  revocation  were 
the  only  notice  received  by  the  proposer  that  there  ever 
had  been  an  acceptance. 

This  is  a  startling  consequence  at  first  sight,  but  the 
hardship  is  less  than  it  seems,  for  a  party  wishing  to 
reserve  his  freedom  of  action  as  long  as  possible  will  still 
have  two  ways  of  doing  so  :  he  may  make  his  acceptance 
in  writing  expressly  subject  to  revocation  by  telegraph,  or 
he  may  abstain  from  answering  by  letter  at  all,  and  only 
telegraph  his  final  decision.  I  think  an  English  Court 
would  now  be  bound  to  hold  that  an  unqualified  acceptance, 
once  posted,  cannot  be  revoked  even  by  a  telegram  or 
special  messenger  outstripping  its  arrival. 

Turning  to  the  authorities,  we  need  not  dwell  much 
on  the  earlier  cases,  of  which  an  account  is  given  in  the 
Appendix  (u).  They  established  that  an  acceptance  by 
post,  despatched  in  due  time  as  far  as  the  acceptor  is  con- 
cerned, concludes  the  contract  notwithstanding  delay  in  the 
despatch  by  the  proposer's  fault  (as  if  the  offer  is  mis- 
directed), or  accidental  delay  in  the  delivery  ;  and  that  the 
contract,  as  against  the  proposer,  dates  from  the  posting, 
so  that  he  cannot  revoke  his  offer  after  the  acceptance  is 
despatched.  Until  1879  it  was  uncertain  whether  a  letter 
of  acceptance  that  miscarried  altogether  was  binding  on 
the  proposer.  In  that  year  the  point  came  before  the 
Court  of  Appeal  (v).  An  application  for  shares  in  the 
plaintiff  company,  whose  ofiice  was  in  London,  was  handed 
by  the  defendant  to  a  country  agent  for  the  company.  A 
letter  of  allotment,  duly  addressed  to  the  defendant,  was 
posted  from  the  London  office,  but  never  reached  him. 
The  company  went  into  liquidation,  and  the  liquidator 
sued  for  the  amount  due  on  the   shares.      It   was   held 


(m)  See  Note  B.  For  recent 
Continental  opinions  see  Prof.  J. 
Kohler,  Vertrag  unter  Abwesenden, 
in  Archiv  fur  biirgerl.  Recht,  March, 

1889, 


(v)  Household  Fire  Insurance  Co. 
V.  Grant  (1879)  4  Ex.  Div.  216, 
48  L.  J.  Ex.  577,  Finch  Sel.  Ca. 
143. 
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by  Thesiger  and  Baggallay  L.JJ.  that  on  the  existing 
authorities  (which  were  carefully  reviewed)  "  if  an  offer  is 
made  by  letter,  which  expressly  or  impliedly  authorizes 
the  sending  of  an  acceptance  of  such  offer  by  post,  and  a 
letter  of  acceptance  is  posted  in  due  time,  a  complete  con- 
tract is  made  at  the  time  when  tlie  letter  of  acceptance  is 
posted,  though  there  may  be  delay  in  its  delivery  "  (it*)  ; 
that,  on  the  grounds  and  reasoning  of  the  authorities,  this  ', 

extends  to  the  case  of  a  letter  wholly  failing  to  reach  its 
address ;  that  in  the  case  in  hand  the  defendant  must 
under  the  circumstances  be  taken  to  have  authorized  the 
sending  by  post  of  a  letter  of  allotment ;  and  that  in  the 
result  he  was  bound.  The  rule,  it  seems,  is  to  be  taken 
as  limited  "  to  cases  in  which,  by  reason  of  general  usage, 
or  of  the  relations  between  the  parties  to  any  particular 
transactions,  or  of  the  terms  in  which  the  offer  is  made,  the 
acceptance  of  such  offer  by  a  letter  through  the  post  is 
expressly  or  impliedly  authorized "  {y).  Cases  outside 
these  limits,  however,  are  not  likely  to  be  frequent. 
Nothing  was  said  by  the  majority  of  the  Court  about  the 
contingency  of  a  revocation  overtaking  the  acceptance. 
Bramwell  L.J.  delivered  a  vigorous  dissenting  judgment, 
in  which  he  pointed  out  among  other  things  the  absurdity 
of  treating  such  a  revocation  as  ineffectual.  But  he  relied 
mainly  on  the  broad  ground  that  a  letter  not  delivered  at 
all  "  is  not  a  communication,  and  that  there  is  no  agree- 
ment to  take  it  as  an  equivalent  for  or  to  dispense  ivith  a 
communication "  (s).  It  may  perhaps  not  be  too  pre- 
suni})tuous,  but  it  seems  useless,  to  regret  that  this  view 
did  not  prevail.  It  will  be  seen  by  reference  to  the 
Appendix  that  the  decision  of  the  Court  of  Appeal  confirms 
that  sense  in  which  a  previous  decision  of  the  House  of 
Lords  was  generally  understood.  The  practical  conclusion 
seems  to  be  that  every  prudent  man  who  makes  an  offer 

(x)  Baggallay    L.J.    4  Ex.   Div.       the  same  limitation  seems  admitted 
at  p.  224.  by  Thfcsicrer  L.J.  at  p.  218. 

(y)  Baggallay    L.J.    at    p.  2  (2)  -4  Ex.  Div.  at  p.  234. 
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of  any  importance  by  letter  should  expressly  make  it  con- 
ditional on  his  actual  receipt  of  an  acceptance  within  some 
definite  time.  It  would  be  impossible  to  contend  that  a 
man  so  doing  could  be  bound  by  an  acceptance  which 
either  wholly  miscarried  or  arrived  later  than  the  specified 
time  (a). 
Accept-  We  have  seen  that  in  general  the  contract  dates  from 

relatJback  *^®  acceptance ;  and  though  the  acceptance  be  in  form  an 
though  re-  acknowledgment  of  an  existing  agreement,  yet  this  will 
in°form.^^^  not  make  the  contract  relate  back  to  the  date  of  the  pro- 
posal, at  all  events  not  so  as  to  affect  the  rights  of  third 
persons  (b). 
Death  of  There  is  believed  to  be  one  positive  exception  in  our 
proposer:    |        ^^  ^-^-^q  r^ie  that  the  revocation  of  a  proposal  takes 

scmOle,  an  ■'•■'■ 

absolute      effect  Only  when  it  is  communicated  to  the  other  party. 

though  ^'^'^  This  exception  is  in  the  case  of  the  proposer  dying  before 

not  known  ^|jg  proposal  is  accepted.     This  event  is  in  itself  a  revoca- 

party.         tion,  as  it  makes  the  proposed  agreement  impossible  by 

removing  one  of  the  persons  whose  consent  would  make 

it  (c).     There  is  no  distinct  authority  to  show  whether 

notice  to  the  other  party  is  material  or  not ;  but  in  the 

analogous  case  of  agency  the  death  of  the  principal  in  our 

law,  though  not  in  Roman  law,  puts  an  end  ipso  facto  to 

the  agent's  authority,  without  regard  to  the  time  when  it 

becomes  known  either  to  the  agent  or  to  third  parties  (d). 

It  would  probably  be  impossible  not  to  follow  the  analogy 

of  this  doctrine.     The   Indian   Contract  Act   makes  the 

knoAvledge  of  th^  other  party  before  acceptance  a  condition 

of  the  proposal  being  revoked  by  the  proposer's  death.   As 

(a)  See  per  Thesiger  L.J.  4  Ex.  204. 

Div.  at  p.  223,  and  per  Bramwell  (c)  Per  Mellish   L.J.    in  Dickin- 

L.J.     at    p.    238.      Held    ace.    in  son  v.  Bodds  (1876)  2  Ch.    Div.  at 

Ma.ssachusett8  (where,  however,  the  p.  475  ;  45  L.  J.  Ch.  777. 

general  dtKitrine  that  an  acceptance  (d)  Blades  v.  Free  (1829)    9    B. 

by  post  conchides  the  contract  from  &  C.   167;  Campanariy.    Woodburn 

the  date  of  posting  is  not  received);  (1854)    15    C.    B.     400,    24    L.    J. 

Lewis  V.  Browniny  (1880)  130  Mass.  C.  P.  13,  2  Kent  Comm.  646,  D.  46, 

173.  3,    de    solut.    et   liberat.    32.      The 

(6)  Felthmsc   v.    Bindley    (1862)  Indian  Contract  Act,  s.  208,  illust. 

11  C.  B.  N.  S.  869,  31  L.  J.  C.  P.  (c),  adopts  the  Roman  rule. 
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for  insanity,  which  is  treated  in  the  same  way  by  the  Insanity 

•^ '  '^       "^  no  revoca- 

Indian  Act,  that  would  not  in  general  operate  as  a  revoca-  tion. 

tion  by  the  law  of  England,  for  we  shall  see  that  the 

contract  of  a  lunatic  (not  so  found  by  inquisition)  is  only 

voidable  even  if  his  state  of  mind  is  known  to  the  other 

party.     But  it  has  been  said  that  "if  a  man  becomes  so  far 

insane  as  to  have  no  mind,  perhaps  he  ought  to  be  deemed 

dead  for  the  purpose  of  contracting"  (e). 

Certainty  of  Acceptance. 

The  next  rule  is  in  principle  an  exceedingly  simple  one. 
It  is  that 

"  In  order  to  convert  a  proposal  into  a   promise   the  Accept- 
acceptance  must  be  absolute  and  unqualified"  (/).  beun- 

For  unless  and  until  there  is  such  an  acceptance  on  the  qualified, 
one  part  of  terms  proposed  on  the  other  part,  there  is  no 
expression  of  one  and  the  same  common  intention  of  the 
parties, but  at  most  exjDressions  of  the  more  or  less  different 
intentions  of  each  party  separately — in  other  words,  pro- 
posals and  counter-proposals.  Simple  and  obvious  as  the 
rule  is  in  itself,  the  application  to  a  given  set  of  facts  is 
not  always  obvious,  inasmuch  as  contracting  parties  often 
use  loose  and  inexact  language,  even  when  their  com- 
munications are  in  writing  and  on  important  matters.  It 
will  be  seen  that  the  question  whether  the  language  used 
on  a  particular  occasion  does  or  does  not  amount  to  an 
acceptance  is  wholly  a  question  of  construction,  and  gene- 
rally though  not  necessarily  the  construction  of  a  written 
instrument.  The  cases  in  which  such  questions  have  been 
decided  are  numerous  ((/),  and  we  shall  here  give  by  way 
of  illustration  only  a  few  of  the  more  recent  ones  (7i). 

(e)  Bramwell  Ij.S.  Dreio  v.  Nunn  ((«<€?•  aZia)  Fry  on  Specific  Perform- 

(1879)   4  Q.  B.  Div.  at  p.  669  ;  48  ance,  c.  2. 
L.  J.  Q.  B.  591.  (/t)  Cp.  also  the  French  case  in 

(/)  Indian   Contract   Act,   s.   7,  the   Court   of    Cassation   given   in 

sub-s.  1.  Langdell's   Select   Cases   on    Con- 

(g)  For  collected  authorities,  see  tract,  155. 
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Instances 
of  insuffi- 
cient 
accept- 
ance. 


In  Honeyman  v.  Marryat  (i),  before  the  House  of  Lords,  a  proposal  for 
a  bale  was  accepted  "subject  to  the  terms  of  a  contract  being  arranged  " 
between  the  vendot's  and  purchaser's  solicitors  :  this  was  clearly  no 
contract.  Compare  with  this  Uussey  v.  Home  Payne  (h),  from  which  it 
seems  that  an  acceptance  of  an  offer  to  sell  land  "  subject  to  the  title 
being  approved  by  our  solicitors  "  is  not  a  qualified  or  conditional  accept- 
ance, but  means  only  that  the  title  must  be  investigated  in  the  usual 
way ;  in  other  words,  it  expresses  the  conditions  annexed  by  law  to 
contracts  of  this  class,  that  a  good  title  shall  be  shown  by  the  vendor. 

In  Appleby  v.  Johnson  (I),  the  plaintiff  wrote  to  the  defendant,  a  calico- 
printer,  and  offered  his  services  as  salesman  on  certain  terms,  among 
which  was  this  :  "  a  list  of  the  merchants  to  be  regularly  called  on  by 
me  to  be  made."  The  defendant  wrote  in  answer  :  "  Yours  of  yesterday 
embodies  the  substance  of  our  conversation  and  terms.  If  we  can  define 
some  of  the  terms  a  little  clearer,  it  might  prevent  mistakes  ;  but  I  think 
we  are  quite  agreed  on  all.  We  shall  thei-efore  expect  you  on  Monday. 
(Signed) — J.  Appleby. — P.S. — I  have  made  a  list  of  customers  which  we 
can  consider  together."  It  was  held  that  on  the  whole,  and  especially 
having  regard  to  the  postscript,  which  left  an  important  term  open  to 
discussion,  there  was  no  complete  contract. 

In  Crossley  v.  Maycock  (m)  an  offer  to  buy  certain  land  was  accepted,  but 
with  reference  to  special  conditions  of  sale  not  before  known  to  the 
intending  purchaser.     Held  only  a  conditional  acceptance. 

In  Stanley  v.  Doiodeswell  [n)  an  answer  in  this  form  :  "  I  have  decided 
on  taking  No.  22,  Belgrave  Eoad,  and  have  spoken  to  my  agent,  Mr.  C. , 
who  will  arrange  matters  with  you,"  was  held  insufficient  to  make  a 
contract,  as  not  being  complete  and  unqualified,  assuming  (which  was 
doubtful)  that  the  letter  of  which  it  was  part  did  otherwise  sufficiently 
refer  to  the  terms  of  the  proposal. 

In  AddineWs  case  (o)  and  Jackson  v.  Turquand  (p),  a  bank  issued  a 
circular  offering  new  shares  to  existing  shareholders  in  proportion  to  their 
interests,  and  also  asking  them  to  tay  if  in  the  event  of  any  shares 
remaining  they  should  wish  to  have  any  more.  Certain  shareholders 
wrote  in  answer,  accepting  their  proportion  of  shares,  and  also  desiring 
to  have  a  certain  number  of  additional  shares,  if  they  could,  on  the  terms 
stated  in  the  circular.  In  reply  to  this  the  directors  sent  them  notices 
that  the  additional  shares  had  been  allotted  to  them,  and  the  amount 
must  be  paid  to  the  bank  by  a  day  named,  or  the  shares  would  be  for- 
feited.    It  was    held  by  Kindersley   V.-C.  and  confirmed  by  the  House 


(0  (1857)  6  H.  L.  C.  112,  26  L. 
J.  Ch.  C19,  by  Lord  Weusleydale. 
The  case  was  not  argued,  no  one 
ai)pearing  for  the  appellant. 

(k)  (1879)  4  App.  Ca.  311,  322; 
48  L.  J.  Ch.  84G. 

{D  (1874)  L.  11.  9  C.  r.  158,  43 
L.  J.  C.  r.  146. 


(m)  18  Eq.  180;  43  L.  J.  Ch. 
379  (1874). 

(n)  L.  R.  10  C.  P.  102  (1874). 
Compare  Sinith  v.  Wcbstei'  (1876)  3 
Ch.  Div.  49,  45  L.  J.  Ch.  528. 

(o)  1  Eq.  225  (1865). 

(]>)  (1869)  L.  R.  4  H.  L.  305  ;  39 
L.  J.  Ch.  11. 
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of  Lords,  that  as  to  the  first  or  proportional  set  of  shares  the  share- 
holder's letter  was  an  acceptance  constituting  a  conti-act,  but  as  to  the 
extra  shares  it  was  only  a  proposal ;  and  that  as  the  directors'  answers 
introduced  a  material  new  term  (as  to  forfeiture  of  the  shares  if  not  paid 
for  within  a  certain  time),  there  was  no  binding  contract  as  to  these. 

In  Wy7ine's  case  {q)  two  companies  agreed  to  amalgamate.  The  agree- 
ment was  engrossed  in  two  parts,  and  contained  a  covenant  by  the 
purchasing  company  to  pay  the  debts  of  the  other.  But  the  purchasing 
company  (which  was  unlimited)  before  executing  its  own  part  inserted  a 
proviso  limiting  the  liability  of  its  members  under  this  covenant  to  the 
amount  unpaid  on  their  shares.  This  being  a  material  new  term,  the 
variance  between  the  two  parts  as  executed  made  the  agreement  void.  In 
this,  and  later  in  Beck's  case  (r),  in  the  same  winding-up,  a  shareholder 
in  the  absorbed  company  applied  for  shares  in  the  purchasing  company 
credited  with  a  certain  sum  according  to  the  agreement,  and  received  in 
answer  a  letter  allotting  him  shares  to  be  credited  with  a  "proportionate 
amount  of  the  net  assets"  of  his  former  company.  It  was  held  that, 
apart  from  the  question  whether  the  allotment  was  conditional  on  the 
amalgamation  being  valid,  there  was  no  contract  to  take  the  shares. 

On  the  other  hand,  the  following  instances  will  show  that  the    rule  Instances 
must  be  cautiously  applied.     An  acceptance  may  be  complete  though  it  of  suffi- 
exprcsses  dissatisfaction  at  some  of  the  terms,  if  the  dissatisfaction  stops  ^^^^^  ^c- 
short  of  dissent,  so  that  the  whole  thing  may  be  described  as  a  "  grum- 
bling  assent "  (s). 

Again,  an   acceptance   is   of   course   not   made   conditional   by   adding 
words  that  in  truth  make  no  difference  ;  as  where  the  addition  is  simjily 
immaterial  (t),  or  a  mere  formal  memorandum  is  enclosed  for  signature, 
but  not  shown  to  contain  any  new  term  (u).     And  further,  if  the  person      i 
answering  an  unambiguous  proposal  accepts  it  with  the  addition  of  am-      I 
biguous  words,   which  are  capable  of  being  construed  consistently  with      ' 
the  rest  of  the  document  and  so  as  to  leave  the  acceptance  absolute,  they 
will  if  possible   be  so  construed   (x).     And  perhaps  it  is  in  like  manner 
open  to    the    accepting    party   to   disregard    an   insensible   or   repugnant 
qualification  annexed  to  the  proposal  :  as  where  a  man    offers   to   take 
shares  in  a  company,  "  if  limited,"  which  in  contemplation  of   law   he 
must  know  to  be  not  limited,  and  the  directors  allot  shares  and  notify  the 
allotment  to  him  without  taking  any  notice  of  the  attempted  qualifica- 
tion.    But  in  the  case  referred  to  this  view  is  not  necessary  to  the  result: 
for  the  applicant  wrote  a  second  letter  recognizing  the  allotment.     The 

{q)  (1873)  8  Ch.  1002.  (t)  Clive   v.    Beaumont   (1847)    1 

(r)  (1874)  9  Ch.  392;    43  L.  J.  De  G.  &  S.  397. 

Ch.  531.  (m)  Gibbons  v.  N.E.  Metrop.  Asy- 

(s)  Joyce    V.    Swann    (1864)    17  liuii  District  (1847)  11  Beav.  1. 

C.  B.  N.  S.  84  ;  cp.   per  Lord   St.  {x)  Enrjlish  cC-  Foreign  Credit  Co. 

Leonards,  6  H.  L.  C.  277—8  (in  a  v.  Arduin  (1870—1)  L.  E.  5  H.  L. 

dissenting  judgment).  64  ;  per  Lord  Westbury,  at  p.  79  ; 

40  L.  J.  Ex.  108. 
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letter  of  allotment  might  therefore  be  treated  as  a  counter-proposal — 
namely,  to  allot  shares  in  a  company  not  limited — of  which  this  last  was 
the  acceptance  (y).  And  in  fact  there  is  one  case  somewhat  against  the 
view  here  suggested  :  the  letter  of  allotment  was  headed  "  not  transfer- 
able," apparently  through  a  mere  mistake  of  law,  so  that  on  a  fair 
construction  it  would  seem  to  have  been,  not  a  really  conditional  accept- 
ance, but  an  acceptance  with  an  imaginary  and  illusory  condition,  wrongly 
supposed  to  be  implied  in  the  nature  of  the  transaction  :  but  it  was  held 
that  no  contract  was  constituted  (z). 

Again,  the  unconditional  acceptance  of  a  proposal  is  not  deprived  of 
its  effect  by  the  existence  of  a  misunderstanding  between  the  parties  in 
the  construction  of  collateral  terms  which  are  not  part  of  the  agreement 
itself  (a). 


Parties 
may  post- 
pone con- 
clusion of 
contract, 
though 
agreed  on 
the  terms, 
till  em- 
bodied in 
more 

formal  in- 
strument. 


One  further  caution  is  needed.  All  rules  about  the 
formation  and  interpretation  of  contracts  are  subject  to 
the  implied  proviso,  "  unless  a  contrary  intention  of  the 
parties  appears."  And  it  may  happen  that  though  the 
parties  are  in  fact  agreed  upon  the  terms — in  other  words, 
though  there  has  been  a  proposal  sufficiently  accepted  to 
satisfy  the  general  rule — yet  they  do  not  mean  the  agree- 
ment to  be  binding  in  law  till  it  is  put  into  writing  or  into 
a  formal  writing.  If  such  be  the  understanding  between 
them,  they  are  not  to  be  sooner  bound  against  both  their 
wills.  "  If  to  a  proposal  or  offer  an  assent  be  given  subject 
to  a  provision  as  to  a  contract,  then  the  stipulation  as  to 
the  contract  is  a  term  of  the  assent,  and  there  is  no  agree- 
ment independent  of  that  stipulation  "  (h).  Whether  such 
is  in  truth  the  understanding  is  a  question  which  depends 
on  the  circumstances  of  each  particular  case ;  if  the 
evidence  of  an  agreement  consists  of  written  documents, 
it  is  a  question  of  construction  (not  subject  to  any  fixed 
rule  or  presumj)tion)  whether  the  expressed  agreement  is 
final  (c). 


{)/)  PerretCs  ca.  (1873)  15  Eq. 
250  ;  42  L.  J.  Ch.  305. 

(s)  Duke  V.  Andrews  (1848)  2  Ex. 
290;  17  L.J.  Ex.  231. 

(a)  Balnes  v.  Woodfall  (1859)  6 
C.  B,  N.  S.  657,  28  L.  J.  C.  P.  338. 


The  facts  unfortunately  do  not 
admit  of  abridgment. 

{h)  Chiimock  v.  Marchioness  of 
Ely  (1865)  4  D.  J.  S.  638,  646. 

(c)  Kossiter  v.  Miller  (1878)  3 
App.  Ca.  1124, 1152,  48  L  J.  Ch.  10. 
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It  is  not  to  be  supposed,  "because  persons  wish  to  have 
a  formal  agreement  drawn,  up,  that  therefore  they  cannot 
be  bound  by  a  previous  agreement,  if  it  is  clear  that  such 
an  agreement  has  been  made ;  but  the  circumstance  that 
the  parties  do  intend  a  subsequent  agreement  to  be  made 
is  strong  evidence  to  show  that  they  did  not  intend  the 
previous  negotiations  to  amount  to  an  agreement "  {d). 
Still  more  is  this  the  case  if  the  first  record  of  the  terms 
agreed  upon  is  in  so  many  words  expressed  to  be  "  subject 
to  the  preparation  and  approval  of  a  formal  contract "  {e)  : 
or  where  a  certain  act,  such  as  payment  of  the  first  premium 
of  insurance,  is  expressly  mentioned  to  fix  the  commence- 
ment of  the  contract  (/).  But  again  :  "  it  is  settled  law 
that  a  contract  may  be  made  by  letters,  and  that  the  mere 
reference  in  them  to  a  future  formal  contract  will  not  pre- 
vent their  constituting  a  binding  bargain"  (g).  And  in 
Brogden  v.  Metropolitan  Ry.  Go.  (h),  it  was  held  by  the 
House  of  Lords  that  the  conduct  of  the  parties,  who  in  fact 
dealt  for  some  time  on  the  terms  of  a  draft  agreement 
which  had  never  been  formally  executed,  was  inexplicable 
on  any  other  supposition  than  that  of  an  actual  though 
informal  consent  to  a  contract  upon  those  terms. 

The  tendency  of  recent  authorities  is  to  discourage  all 
attempts  to  lay  down  any  fixed  rule  or  canon  as  governing 
these  cases.  The  question  may  however  be  made  clearer 
by  putting  it  in  this  way — whether  there  is  in  the  par- 
ticular case  a  final  consent  of  the  parties  such  that  no  new 
term  or  variation  can  be  introduced  in  the  formal  docu- 
ment to  be  prepared  (i). 

{d)  Rid(jivay  V.   Wharton  (1856-7)  Jenkins  (1878)   8  Ch.  Div.  70,  73  ; 

6  H.  L.  C.  238,  264,  268,  per  Lord  47  L.  J.  Ch.  758;  Bolton  v.  Lambert 

Cranworth    C.   and    see    per    Lord  (1889)  41   Ch,  Div.  295,  305. 

Wensleydale  at  pp.  305-6,  27  L,  J.  {h)  (1877)    2  App.   Ca.  666  :  see 

Ch.  46.  Lord  Cairns'  opinion. 

(e)  Winn  v.  Bull  (1877)  7  Ch.  D.  29.  {i)  Lord  Blackburn,  3  App.  Ca.  at 

If )  Canning  v.    Farquhar  (1886)  p.  1151.  In  addition  to  cases  already 

16  Q.  B.  Div.  727,  55  L.  J.  Q.  B.  cited  see  Lewis  v.  Brass  (1877)  3  Q. 

225.  B.  Div.  667. 

{y)  James   L.J.   in  Bonnewell  v. 
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Certainty  of  Terms. 

Agree-  An  agreement   is  not  a  contract  unless  its  terms  are 

ment  must  (.^^.^^^jj^  q^.  capable  of  being  made  certain. 
be  certain.  i  o 

For  the  Court  cannot  enforce  an  agreement  without 
knowing  what  the  agreement  is.  Such  knowledge  can  be 
derived  only  from  the  manner  in  which  the  parties  have 
expressed  their  intention.  It  is  their  business  to  find  such 
expressions  as  will  convey  their  meaning  with  reasonable 
certainty  to  a  reasonable  man  conversant  with  affairs 
of  the  kind  in  which  the  contract  is  made.  The 
question  then  is  whether  such  certainty  be  present  in  the 
particular  case.  One  or  two  instances  will  serve  as  well  as 
many.  A  promise  by  the  buyer  of  a  horse  that  if  the 
horse  is  lucky  to  him,  he  will  give  5Z.  more,  or  the  buying 
of  another  horse,  is  "  much  too  loose  and  vague  to  be  con- 
sidered in  a  court  of  law."  "The  buying  of  another  horse" 
is  a  term  to  which  the  Court  cannot  assign  any  definite 
meaning  (Jc).  An  agreement  to  sell  an  estate,  reserving 
"  the  necessary  land  for  making  a  railway,"  is  too  vague  (Z). 
An  agreement  to  take  a  house  "if  put  into  thorough  repair," 
and  if  the  drawing-rooms  were  "handsomely  decorated 
according  to  the  present  style,"  has  been  dismissed  as  too 
uncertain  to  be  specifically  enforced  {wi).  On  the  other  hand 
an  agreement  to  execute  a  deed  of  separation  containing 
"  usual  covenants  "  is  not  too  vague  to  be  enforced  {n). 
Illusory  To  tliis  head  those   cases  are  perhaps  best  referred  in 

piomisee.  ^^jjj^jj  ^\^^  promisc  is  illusory,  being  dependent  on  a  con- 
dition which  in  fact  reserves  an  unlimited  option  to  the 
pi-(juii.sor.  "  Nulla  promissio  j^otest  consistero,  quae  ex 
vohintate  promittentis  statum  capit  "  (o).     Thus  where  a 

(k)  Quth'twj  \.  Lynn   (1831)   2  13.  not  decide  that  an  action  for  damages 

&  Ad.  232.  would  not  lie. 

(0  Pearce  v.  Watts  (1875)  20  Eq.  (n)  Hart  v.  Hart  (1881)  18  Ch. 

49  i  ;  44  L.  J.  Ch.  492.  D.  670,  684  ;  .50  L.  J.  Ch.  697. 

(m)  Taiihr  v.  Purfinyton  (ISy.i)  7  [o)  D.  45, 1.  de  verb.  obi.  108^  §  1 

D.  M.  &  G.  328.    This  of  course  did  ' 
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committee  had  resolved  that  for  certain  services  "  such 
remuneration  be  made  as  shall  be  deemed  right,"  this 
gave  no  right  of  action  to  the  person  Avho  had  performed 
the  services ;  for  the  committee  alone  were  to  judge 
whether  any  or  what  recompense  was  right  (jj).  More- 
over a  promise  of  this  kind,  though  it  creates  no  enforce- 
able contract,  is  so  far  effectual  as  to  exclude  the  promisee 
from  falling  back  on  any  contract  to  pay  a  reasonable 
remuneration  which  would  be  inferred  from  the  transaction 
if  there  were  no  express  agreement  at  all.  In  Roberts  v. 
Smith  (q)  there  was  an  agreement  between  A.  and  B.  that 
B.  should  perform  certain  services,  and  that  in  one  event 
A.  should  pay  B.  a  certain  salary,  but  that  in  another  event 
A.  should  pay  B.  whatever  A.  might  think  reasonable.  That 
other  event  having  happened,  the  Court  held  there  was 
no  contract  which  B.  could  enforce.  Services  had  indeed 
been  rendered,  and  of  the  sort  for  which  people  usually  are 
paid  and  expect  to  be  paid ;  so  that  in  the  absence  of 
express  agreement  there  would  have  been  a  good  cause  of 
action  for  reasonable  reward.  But  here  B.  had  expressly 
assented  to  take  whatever  A.  should  think  reasonable 
(which  might  be  nothing),  and  had  thus  precluded  himself 
from  claiming  to  have  w^hatever  a  jury  should  think 
reasonable.  It  would  not  be  safe,  however,  to  infer  from 
this  case  that  under  no  circumstances  whatever  can  a 
promise  to  give  what  the  promisor  shall  think  reasonable 
amount  to  a  promise  to  give  a  reasonable  reward,  or  at  all 
events  something  which  can  be  found  as  a  fact  not  to  be 
illusory.  The  circumstances  of  each  case  (or  in  a  written 
instrument  the  context)  must  be  looked  to  for  the  real 
meaning  of  the  parties  ;  and  "  I  leave  it  to  you"  may  well 
mean  in  particular  circumstances  (as  in  various  small 
matters  it  notoriously  does),  "  I  expect  what  is  reasonable 
and  usual,  and  I  leave  it  to  you  to  find  out  what  that  is," 


(p)  Taylor  v.  Brewer  (1813)   1  M.  (q)  (1859)  4  H.  &  N.  315,  28  L 

&  S.  290.  J.  Ex.  164. 
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or,  "  I  expect  what  is  reasonable,  and  am  content  to  take 
your  estimate  (assuming  that  it  will  be  made  in  good  faith 
and  not  illusory)  as  that  of  a  reasonable  man  "  (r). 

Another  somewhat  curious  case  of  an  illusory  promise 
(though  mixed  up  to  some  extent  with  other  doctrines)  is 
Moorhouse  v.  Colvin  (s).  There  a  testator,  having  made 
a  will  by  which  he  left  a  considerable  legacy  to  his 
daughter,  wrote  a  letter  in  which  he  said,  after  mentioning 
her  other  expectations,  "  this  is  not  all :  she  is  and  shall 
be  noticed  in  my  will,  but  to  what  further  amount  I 
cannot  precisely  say."  The  legacy  was  afterwards  revoked. 
It  was  contended  on  behalf  of  the  daughter's  husband, 
to  whom  the  letter  had  with  the  testator's  authority  been 
communicated  before  the  marriage,  that  there  was  a 
contract  binding  the  testator's  estate  to  the  extent  of  the 
legacy  given  by  the  will  as  it  stood  at  the  date  of  the 
letter.  But  it  was  held  that  the  testator's  langaage 
expressed  nothing  more  than  a  vague  intention,  although 
it  would  have  been  binding  had  it  referred  to  the  specific 
sum  then  standing  in  the  will,  so  as  to  fix  that  sum  as  a 
minimum  to  be  expected  at  all  events. 

"  He  expressly  promises  such  provision  only  as  he  in  his  will  and 
pleasure  shall  think  fit.  If,  on  her  marriage,  the  testator  had  said, 
'  I  will  give  to  my  child  a  proper  and  sufficient  provision,'  the  Court 
might  ascertain  the  amoimt ;  but  if  the  testator  had  said,  '  I  will  give 
to  my  child  such  a  provision  as  I  shall  choose,'  would  it  be  proper 
for  the  Court  (if  he  gave  nothing)  to  say  what  he  ought  to  have  given  ?  " 


A  promise  to  enter  into  a  certain  kind  of  agreement 


Promise 

contract     with  a  third  person  is  obviously  dependent  for  its  perform- 
with  third  q^yicb  on  the  will  of  that  joerson,  but  is  not  thereby  rendered 
so  uncertain  as  not  to  afford  a  cause  of  action  as  between 
the  parties  to  it.  The  consent  of  a  third  person  is  not  more 


person. 


(r)  Such  a  case  (if  it  can  be  sup- 
ported, sec  the  remarks  on  it  in 
Eohcrts  v.  Smith)  was  Bryant  v. 
Fli'jht  (1839)  5  M.  &  W.  114, 
where  the  majority  of  the  Court 
held   that  it  was   for  the  jury  to 


ascertain  how  much  the  defendant, 
acting  honajlde,  would  or  ought  to 
have  awarded. 

(s)    (1851)    15    Beav.    341,    348 
affd.  by  L.JJ.  ib.  350,  n. 
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uncertain  than  many  other  things  which  parties  may  and 
do  take  on  themselves  to  warrant  (t). 

Acceptance  by  Conduct. 

Conduct  which  is  relied  on  as  constituting  the  accept-  Tacit  ac- 
p  /        ^  ^  1  T     ^  o      ceptance 

ance  oi  a  contract  must  (no  less  than  words  relied  on  lor  of  contract 

the  same  purpose)  be  unambiguous  and  unconditional  (u).  ™"^*^  ^f 

Where  the  proposal  itself  is  not  express,  then  it  must  guous, 
also  be  shown  that  the  conduct  relied  on  as  conveying  the  Cases  of 
proposal  was  such  as  to  amount  to  a  communication  to  conditions 
the   other   party    of    the    proposer's    intention.     Difficult  °'^*^^^®*^^- 
questions  may  arise  on  this  point,  and  in  particular  have 
arisen  in  cases  where  public  companies  entering  into  con- 
tracts for  the  carriage  or  custody  of  goods  have  sought  to 
limit  their  liability  by  special    conditions   printed  on  a 
ticket  delivered  to  the  passenger  or  depositor  at  the  time 
of  making   the    contract.     The   tendency   of   the   earlier 
cases  on  the  subject  is  to  hold  that  (apart  from  the  statu- 
tory restrictions  of  the  Railway  and   Canal  Traffic  Act, 
1854,  which  do  not   apply  to  contracts  with   steamship 
companies,  nor  to  contracts  with  railway  companies  for  the 
mere  custody  as  distinguished  from  the  carriage  of  goods) 
snch  conditions  are  binding,     A  strong  opposite  tendency 
is  shown  in  Henderson  v,  Stevenson  (v),  where  the  House 
of  Lords  decided  that  in  the  case  of  a  passenger  travelling 
by  sea  with    his  luggage  an  indorsement  on  his  ticket 
stating  that  the  shipowners  will  not  be  liable  for  loss  does 
not  prevent  him  from  recovering  from  loss  caused  by  their 
negligence,  unless    it  appears    either  that  he    knew  and 
assented  to  the  special  terms,  or  at  any  rate  that-  he  knew 
there  were  some  special  terms  and  was  content  to  accept 

(t)  Foster   v.    Wheeler  (1888)    38  farther,  and  suggest  that  the  con- 

Ch.  Div.  130,  57,  ref.  to  L.  J.  Ch.  tract  is  complete  before  the  ticket 

149,  871.  is  delivered  at  all,  so  that  some  other 

(u)    Warner  v.  Willington  (1856)  communication  of  the  special  terms 

3  Drew.  523,  533.  25  L.  J.  Ch.  662.  would  have  to  be  shown.     But  the 

(v)  (1875)  L.  R.  2  Sc.  &  D.  470.  later  cases   have   not  adopted   this 

Lord   Chelmsford's   and  Lord  Ha-  view, 
therley's  dicta   (pp,   477,   479)    go 
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them  Avithoiit  examination.  Since  this  there  have  been 
reported  cases  arising  out  of  the  deposit  of  goods,  for  safe 
custody  or  otherwise,  in  exchange  for  a  ticket  on  which 
were  endorsed  conditions  limiting  the  amount  of  the 
receiver's  Hability  {x).  The  result,  as  it  stands  at  present, 
appears  to  be  that  it  is  a  question  of  fact  in  each  case 
whether  the  notice  given  by  the  depositee  was  reasonably 
sufficient  to  inform  the  depositor  at  the  time  of  making 
the  contract  that  the  depositee  intended  to  contract  only 
on  special  terms.  A  person  who,  knowing  this  {y),  enters 
into  the  contract,  is  then  deemed  to  assent  to  the  special 
terms  ;  but  this,  again,  is  probably  subject  to  an  implied 
condition  that  the  terms  are  relevant  and  reasonable.  It 
cannot  be  said  that  the  subject  is  yet  free  from  doubt. 
As  to  The  ordinary  rules  of  proposal  and  acceptance  do  not 

bv°deed^  apply,  as  we  said  at  the  beginning  of  this  chapter,  to 
promises  made  by  deed.  It  is  established  by  a  series 
of  authorities  which  appear  to  be  confirmed  by  the  ratio 

[x)  Harris  v.O.  W.  R.  Co.  (1876)  after    "constructive     notice"    has 

1  Q.  B.  D.  515,  45  L.  J.  Q.  B.  729  ;  been   justly   discredited   in    equity 

Parlcer  v.  S.  E.  R.  Co.  (1876)  ;  Gahell  cases,  a  new  variety  of  it  should  be 

V.  S.  E.  R.  Co.  (1877)  2  C.  P.  Div.  introduced   in   a   question  of   pure 

416,  46  L.  J.  C.  P.  768,  revg.  in  common    law.     Compare    Ulpian's 

Parker's   ca.    the  judgment  of    the  remarks  on  a  fairly  analogous  case, 

C.  P.  Div.  1  C.  P.  D.  618,  46  L.  J.  D.   14,  3,  de  inst.  act.  11,  §  2,  3. 

C.  P.  768  ;  Watkinsv.  Rymill  {^'ii'iZ)  De  quo  palam  proscriptum  fuerit, 

10  Q.  B.  D.  178,  where  the  former  ne    cum  eo   contrahatur,   is    prae- 

cases  are  fully  reviewed  by  Stephen  J.  positi   loco   non   habetur 

Compare    Burke    v.    <S'.  E.   R.    Co.  Proscribere    palam    sic   accipimus : 

(1879)  5  C.  P.  D.  1,  49  L.  J.  C.  P.  claris  litteris,  unde  de  piano  recte 

107.  legi  possit,  ante  tabernam  scilicet, 

(y)  Are  reasonable  means  of  know-  vel  ante  eum  locum,  in  quo  nego- 

ledge   equivalent  to   actual   know-  tiatio  exercetur,  non  in  loco  remoto, 

ledge  ?    It  seems  better  on  principle  sed  in  evidenti  ....  Certe  si  quis 

to  say  that  actual  knowledge  may  be  dicat  ignorasse  se  litteras,  vel  non 

inferred  as  a   fact  from  reasonable  observasse   quod    propositum    erat, 

means  of  knowledge,  and   inferred  cum  multi  legerent,  cumque  palam 

against  the  bare  denial  of  the  party  esset     propositum,     non     audietur. 

whose  interest  it  was  not  to  know.  Before  the  recent  cases  on  the  sub- 

This  is  one  of  the  rules  of  evidence  ject  the  conditions  printed  by  rail- 

which  are  apt  in  particular  depart-  way  companies  on  their  tickets,  and 

ments  to  harden  into  rules  of  law  ;  the  corresponding  notices  exhibited 

and   the   judgment   in    Watkins  v.  by  them,  were  not  often,  they  are 

Rymill    (10   Q.   B.    D.   at   p.    188)  stillnot  always,  "claris  litteris,  unde 

certainly    tends   in    this    direction.  de  piano  recte  legi  possit,"  or  "  in 

It   would    be   curious   however  if,  loco  evidenti." 
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decidendi  of  Xenos  v.  Wickham  (z),  in  the  House  of 
Lords  (though  perhaps  the  doctrine  was  not  necessary  for 
the  decision  itself),  that  a  promise  so  made  is  at  once 
operative  without  regard  to  the  other  party's  acceptance. 
It  creates  an  obligation  which  whenever  it  comes  to  his 
knowledge  affords  a  cause  of  action  without  any  other 
signification  of  his  assent,  and  in  the  meanwhile  it  is 
irrevocable.  Nearly  all  the  cases,  it  is  true,  were  on 
instruments  involving  matter  of  conveyance  as  well  as  of 
contract,  but  no  distinction  is  made  or  suggested  on  that 
ground.  The  general  principles  of  contract  are,  however, 
respected  to  this  extent,  that  if  the  promisee  refuses  his 
assent  when  the  promise  comes  to  his  knowledge  the  con- 
tract is  avoided. 

"  If  A.  make  an  obligation  to  B.,  and  deliver  it  to  C.  to 
the  use  of  B.,  this  is  the  deed  of  A.  presently  ;  but  if  C. 
offers  it  to  B.,  then  B.  may  refuse  it  in  pais  "  (i  e.  with- 
out formality)  "  and  thereby  the  obligation  will  lose  its 
force  "  (a). 


(z)  (1866)  L.  R.  2  H.  L.  296.  The 
previous  cases  were  Doe  d.  Garivms 
V.  Knifjht  (1826)  5  B.  &  C.  671  (a 
mortgage)  ;  Exton  v.  Scott  (1833)  6 
Sim.  31  (the  like)  ;  Hall  v.  Palmer 
(1844)  13  L.  J.  Ch.  352  (bond  to 
secure  annuity  after  obligor's  death); 
Fletcher  v.  Fletcher  (1845)  14  L.  J. 
Ch.  66  (covenant  for  settlement  to 
be  made  by  executors).  As  to  Xenos 
V.  Wickham,  that  case  might  have 
been   decided  on   the  ground  that 


the  company's  execution  of  the 
policy  was  the  acceptance  of  the 
plaintiffs'  proposal,  and  the  plain- 
tiffs' broker  was  their  agent  to 
receive  communication  of  the  ac- 
ceptance. But  that  ground  is  dis- 
tinctly not  relied  upon  in  the 
opinions  of  the  Lords :  see  at 
pp.  320,  323. 

(a)  Butler  and  Baker's  ca.,  3  Co. 
liep.  26,  quoted  by  Blackburn  .J. 
L.  R  2  H.  L.  at  p.  312. 


P. 
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CHAPTER  II. 

Capacity  of  Parties. 

Variations  All  statements  about  legal  capacities  and  duties  are 
capacTty?^  taken,  unless  the  contrary  be  expressed,  to  be  made  with 
reference  to  "  lawful  men,"  citizens,  that  is,  who  are  not  in 
any  manner  unqualified  or  disqualified  for  the  full  exer- 
cise of  a  citizen's  normal  rights.  There  are  several  ways 
in  which  persons  may  be  or  become  incapable,  wholly  or 
partially,  of  doing  acts  in  the  law,  and  among  other  things 
Disabili-     of  becoming  parties  to  a  binding  contract.       All   persons 

ties  of        must  attain  a  certain  age   before  they  are  admitted  to  full 

natural  .... 

persons :     freedom  of  action  and  disposition  of  their  jaroperty.      This 

°  ^"°y*  ig  \)xxt  a  necessary  recognition  of  the  actual  conditions  of 
man's  life.  The  age  of  majority,  however,  has  to  be  fixed 
at  some  point  of  time  by  positive  law.  By  English  law  it 
is  fixed  at  twenty-one  years  ;  and  every  one  under  that 
age  is  called  an  infant  (Co.  Lit.  171  h). 

Covertiire.  Every  woman  who  marries  has  to  sustain,  as  incident  to 
her  new  status,  technically  called  coverture,  a  loss  of  legal 
capacity  in  various  respects ;  a  loss  expressed,  and  once 
supposed  to  be  sufficiently  explained,  by  the  fiction  that 
husband  and  wife  are  one  person. 

Insanity,  Both  men  and  women  may  lose  their  legal  capacity, 
permanently  or  for  a  time,  by  an  actual  loss  of  reason. 
This  we  call  insanity  when  it  is  the  result  of  established 
mental  disease,  intoxication  when  it  is  the  transient  effect 
of  drink  or  narcotics.  Similar  consequences,  again,  may 
be  attached  by  provisions  of  positive  law  to  conviction  for 
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criminal  offences.  Deprivation  of  civil  rights  also  may  be, 
and  has  been  in  England  in  some  particular  cases,  a  sub- 
stantive penalty  ;  but  it  is  not  thus  used  in  any  part  of  our 
law  now  in  practical  operation. 

On  the  other  hand,  the  capacity  of  the  "  lawful  man "  Extension 
receives  a  vast  extension  in  its  application,  while  it  remains  capacity : 
unaltered  in  kind,  by  the  institution  of  agency.  One  man  agency. 
may  empower  another  to  perform  acts  in  the  law  for  him 
and  acquire  rights  and  duties  on  his  behalf.  By  agency 
the  individual's  legal  personality  is  multiplied  in  space,  as 
by  succession  it  is  continued  in  time.  The  thing  is  now 
so  familiar  that  it  is  not  easy  to  realize  its  importance, 
or  the  magnitude  of  the  step  taken  by  legal  theory  and 
practice  in  its  full  recognition.  We  may  be  helped  to  this 
if  we  remember  that  in  the  Roman  system  there  is  no  law 
of  agency  as  we  understand  it.  The  slave,  who  did  much 
of  what  is  now  done  by  free  servants  and  agents,  was  re- 
garded as  a  mere  instrument  of  acquisition  for  his  owner, 
except  in  the  special  classes  of  cases  in  which  either  slaves 
or  freemen  might  be  in  a  position  analogous,  but  not 
fully  equivalent,  to  that  of  a  modern  agent.  As  between 
the  principal  and  his  agent,  agency  is  a  special  kind  of 
contract.  But  it  differs  from  other  kinds  of  contract  in 
that  its  legal  consequences  are  not  exhausted  by  perform- 
ance. Its  object  is  not  merely  the  doing  of  specified  things, 
but  the  creation  of  new  and  active  legal  relations  between 
the  principal  and  third  persons.  Hence  it  may  fitly 
have  its  place  among  the  conditions  of  contract  in 
general,  though  the  mutual  duties  of  principal  and  agent 
belong  rather  to  the  treatment  of  agency  as  a  species  of 
contract. 

While  the  individual  citizen's  powers  are  thus  extended  Artificial 
by  agency,  a  great  increase  of  legal  scope  and  safety  is 
given  to  the  conjoint  action  of  many  by  their  association 
in  a  corporate  body  or  artificial  person.     The  development 
of  corporate  action  presupposes  a  developed  law  of  agency, 

E  2 
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since  a  corporation  can  manifest  its  legal  existence  only 
through  the  acts  of  its  agents.  And  as  a  corporation,  in 
virtue  of  its  perpetual  succession  and  freedom  from  all  or 
most  of  the  disabilities  which  may  in  fact  or  in  law  affect 
natural  persons,  has  powers  exceeding  those  of  a  natural 
person,  so  those  powers  have  to  be  defined  and  limited  by 
sundry  rules  of  law,  partly  for  the  protection  of  the  indi- 
vidual members  of  the  corporation,  partly  in  the  interest 
of  the  public. 

We  proceed  to  deal  with  these  topics  in  the  order  indi- 
cated :  and  first  of  the  exceptions  to  the  capacity  of  natural 
persons  to  bind  themselves  by  contract. 

PAET  I. 

I.  Infants. 

Infants—  An  infant  is  not  absolutely  incapable  of  binding  himself, 
statement  ^^^^  ^^'  generally  speaking,  incapable  of  absolutely  binding 
of  the  law.  himself  by  contract  (a).  His  acts  and  contracts  are  void- 
able at  his  option,  subject  to  certain  statutory  and  other 
exceptions. 

By  the  common  law  a  contract  made  by  an  infant  is 
generally  voidable  at  the  infant's  option,  such  option  to  be 
exercised  either  before  (h)  his  attaining  his  majority  or 
within  a  reasonable  time  afterwards. 

Where  the  obligation  is  incident  to  an  interest  (or  at  all 
events  to  a  beneficial  interest)  in  property,  it  cannot  be 
avoided  while  that  interest  is  retained. 

Exceptions — 

A.  Void  agi-eements. 

By  the  Infants'  Eelief  Act,  1874,  loans  of  money  to 
infants,  contracts  for  the  sale  to  them  of  goods  other  than 
necessaries,  and  accounts  stated  with  them  are  absolutely 
void  ;  and  no  action  can  be  brought  on  a  ratification  of 
any  contract  made  during  infancy. 

(a)  Stated  in  this  form  by  Hayes  (I)  As  to  this  see  p.  60,  below. 

J.  14  Ir.  C.  L.  R.  at  p.  356. 
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(When  the  agreement  of  an  infant  is  such  that  it  cannot 
be  for  his  benefit,  it  has  been  said  to  be  absolutely  void  at 
common  law  ;  but  this  distinction  is  believed  to  be  ex- 
ploded by  modern  authorities.) 

B.  Valid  contracts. 

An  infant's  contract  is  valid  if  it  appears  to  the  Court 
to  be  beneficial  to  the  infant,  and  in  particular  if  it  is  for 
necessaries. 

Explanation. — "Necessaries"  include  all  such  goods, 
commodities,  and  services  as  are  reasonably  necessary  for 
the  use  and  benefit  of  a  person  in  the  circumstances  and 
condition  of  life  of  the  contracting  party. 

Moreover  in  certain  cases  infants  are  enabled  to  make 
binding  contracts  by  custom  or  statute. 

An  infant  is  not  liable  for  a  wrong  arising  out  of  or 
immediately  connected  with  his  contract,  such  as  a  frau- 
dulent representation  at  the  time  of  making  the  contract 
that  he  is  of  full  age.  But  an  infant  who  has  represented 
himself  as  of  full  age  is  bound  by  payments  made  and  acts 
done  at  his  request  and  on  the  faith  of  such  representa- 
tions, and  is  liable  to  restore  any  advantage  he  has  obtained 
by  such  representations  to  the  person  from  whom  he  has 
obtained  it. 


1.  Of  the  contracts  of  infants  in  general  at  common  0{mia,nta' 
law,  and  as  affected  by  the  Act  of  1874.  in  general: 

It  will  be  convenient  to  depart   somewhat   from  the  supposed 
order  of  the  foregoing  general  statement  for  the  purpose  of  distinction 

.,.  ,.ifi.  1  -r  that  some 

considenng  this  whole  subject  together,     it  was  once  com-  are  wholly 
monly  said  that  an  agreement  made  by  an  infant,  if  such  ^°^°- 
that  it  cannot  be  for  his  benefit,  is  not  merely  voidable, 
but  absolutely  void  ;  though   in  general  his  contracts  are 
only  voidable  at  his  option  (c).     But  this  distinction  is  in 

(c)  Another  distinction  is  made  as  3  Burr.  1805  ;  2  Dr.  &  W.  340.  But 

to  deeds  taking  complete  effect  by  this  is  of  little  practical  importance, 

delivery  or  otherwise.     See  Shepp.  and    not    material    to   the   present 

Touchst.  233;  Co.  Lit.  51  b,  noce  ;  subject. 
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Examina- 
tion of  au 
thorities : 
as  to 
bonds. 


itself  unreasonable,  and  is  supported  by  little  or  no  real 
authority,  while  there  is  considerable  authority  against  it. 
The  unreasonableness  of  it  seems  hardly  to  need  any  de- 
monstration. The  object  of  the  law,  which  is  the  protection 
of  the  infant,  is  amply  secured  by  not  allowing  the  con- 
tract to  be  enforced  against  him  during  his  infancy,  and 
leaving  it  in  his  option  to  affirm  or  repudiate  it  at  his 
full  age  (d).  Moreover  the  distinction  is  arbitrary  and 
doubtful,  for  it  must  always  be  difficult  to  say  whether  a 
particular  contract  cannot  possibly  be  beneficial  to  the 
party.  As  for  the  authorities,  the  word  void  is  no  doubt 
frequently  used  ;  but  then  it  is  likewise  to  be  found  in 
cases  where  it  is  quite  settled  that  the  contract  is  in  truth 
only  voidable.  And  as  applied  to  other  subject  matters 
it  has  been  held  to  mean  only  voidable  in  formal  instru- 
ments (e)  and  even  in  Acts  of  Parliament  (/).  Thus 
the  language  of  text-writers,  of  judges,  and  even  of  ihe 
legislature,  is  no  safe  guide  apart  from  actual  decisions. 

But  when  we  look  at  the  decisions  they  appear  to 
establish  in  the  cases  now  in  question  onlj'-  that  the  con- 
tract cannot  be  enforced  against  the  infant,  or  some  other 
collateral  point  equally  consistent  with  its  being  only 
voidable,  except  when  they  show  distinctly  that  the 
contract  is  voidable  and  not  void.  Thus  an  infant's  bond 
with  a  penalty  and  conditioned  for  the  payment  of  interest 
has  been  supposed  to  be  wholly  void  ;  but  nothing  more 
is  decided  than  that  being  under  seal  it  cannot  be  ratified 
save  by  an  act  of  at  least  equal  solemnity  with  the 
original  instrument :  in  the  case  referred  to  one  judge 
(Bayley  J.)  rested  his  judgment  simply  on  the  law  stated 
by    Coke,  who  only  says  that   an  infant's   bond    with    a 


(d)  We  are  now  speaking  only  of 
the  common  law. 

(c)  Lincoln  Collcye's  Ca.  (1595)  3 
Co.  Kep.  59  h  ;  Doe  d.  Bryan  v. 
Bancks  (1821)  4  B.  &  Aid.  401; 
Malins  V.  Freeman  (1838)  4  Bing. 
N.  C.  395. 


(/)  Compare  Davenport  v.  Reg. 
(1877)  (J.  C.  from  Queensland)  3 
App.  Ca.  at  p.  128,  47  L.  J.  P.  C.  8, 
with  Governors  of  Magdalen  Hospital 
V.  Knotts  (1879)  4  App.  Ca.  324,  48 
L.  J.  Ch.  579,  in  which  case  this 
latitude  has  at  last  been  restrained. 
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penalty,  even  if  given  for  necessaries,  shall  not  bind  him  (g). 
A  stronger  case  is  Thornton  v.  Illingiuorth  (h),  where 
the  judges  said  in  terms  that  an  infant's  contract  to  buy  Purchase 
goods  for  the  purposes  of  trade  is  absolutely  void,  not  trade, 
voidable  only :  but  all  that  had  to  be  decided  was  that 
a  ratification  after  action  brought  was  no  answer  to  the 
defence  of  infancy  :  and  the  dicta,  as  pointed  out  by  Mr. 
Benjamin,  are  inconsistent  with  a  former  case  of  higher 
authority  (but  which  seems  not  to  have  been  cited)  where 
an  infant  was  allowed  to  sue  on  a  trading  contract  for  the 
purchase  of  chattels,  the  only  special  circumstance  being 
that  he  had  already  paid  part  of  the  price,  so  that  it  was 
clearly  for  his  benefit  that  he  should  be  able  to  enforce 
the  contract.  The  decision  was  put  on  this  ground  in  the 
Court  of  K.  B.  by  Lord  Ellenborough,  but  the  broader 
opinion  was  expressed  by  Dampier  J.  that  the  other 
party  could  in  no  case  avoid  the  contract,  and  that  the 
contracts  of  infants  are  as  to  their  validity  of  two  kinds 
only,  those  which  are  clearly  for  the  infant's  benefit  and 
therefore  bind  him,  and  those  which  are  not  so  and  are 
voidable  at  his  option.  The  Court  of  Exchequer  Chamber 
affirmed  the  judgment  without  calling  on  counsel  to  sup- 
port it,  holding  that  "  the  general  law  is  that  the  contract  of 
an  infant  may  be  avoided  or  not  at  his  own  option,"  and 
that  this  case  was  no  exception  (i).  In  a  much  later  case  Contract 
the  following  opinion  was  given  by  the  Court  of  Queen's  °  ^^'^^^°®- 
Bench  on  the  conviction  of  a  servant  for  unlawfully  ab- 
senting himself  from  his  master's  employment : — 

"  Among  many  objections  one  appears  to  us  clearly  fatal.  He  was 
an  infant  at  the  time  of  entering  into  the  agreement,  which  authorizes 
the  master  to  stop  his  wages  when  the  steam  engine  is  stopped  working 
for  any  cause.     An  agreement  to  serve  for  wages  may  be  for  the  infant's 


ig)  Baylis  v.  Dmeley  (1815)  3  M.  (/)  Benjamin  on  Sale,  28  ;   War- 

&  S.  477  ;  Co.  Lit.  172  «.  loick  v.  Bruce  (1813)  2  M.  &  S.  205, 

[h)  (1824)  2  B.  &  C.  824.  in  Ex.  Ch.  6  Taunt.  118. 
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benefit  (A);  but  an  agreement  which  compels  him  to  serve  at  all  times  during 
the  term  but  leaves  the  master  free  to  stop  his  work  and  his  wages  when- 
ever he  chooses  to  do  so  cannot  be  considered  as  beneficial  to  the  servant. 
It  is  inequitable  and  wholly  void.     The  conviction  must  be  quashed  "  (I). 

But  this  decided  oiily  that  the  agreement  was  not  en- 
forceable against  the  infant.  The  Court  cannot  have 
meant  to  say  that  if  the  master  had  arbitrarily  refused  to 
pay  wages  for  the  work  actually  done  the  infant  could  not 
have  sued  him  on  the  agreement.  Again,  it  is  said  that  a 
lease  made  by  an  infant,  without  reservation  of  any  rent 
(or  even  not  reserving  the  best  rent),  is  absolutely  void. 
But  this  opinion  was  disapproved  by  Lord  Mansfield,  whose 
judgment  Lord  St.  Leonards  adopted  as  good  law,  though 
the  actual  decision  was  not  on  this  particular  point  in 
either  case  (m).  And  in  a  modern  Irish  case  (n)  it  has 
been  expressly  decided  that  at  all  events  a  lease  made  by 
an  infant  reserving  a  substantial  rent,  whether  the  best 
rent  or  not,  is  not  void  but  voidable  ;  and  further  that  it 
is  not  well  avoided  by  the  infant  granting  another  lease  of 
the  same  property  to  another  person  after  attaining  his 
full  age.  There  is  good  English  authority  for  the  proposi- 
tion that  if  a  lease  made  by  an  infant  is  beneficial  to  him 
he  cannot  avoid  it  at  all  (o).     It  appears  to  be  agreed  that 


{k)  It  seems  that  prima  facie  it  is  W.  307,  340  ;  and  see  Bac.  Ab.  4, 

so,  even  if  it  contains  clauses  im-  361. 

posing  penalties,  or  giving  a  power  (w)  Slator  v.  Brady  (1863)  14  Ir. 

of    dismissal,    in    certain    events  :  C.  L.   61.     The  Court  inclined  to 

Wood  V.  Penwick  (1842)   10  M.  &  think  that  some  act  of  notoriety  by 

W.  195  ;  Leslie  v.  Fitzpatrick  (1877)  the  lessor  would  be  required,  such 

3  Q.  B.  D.  229,   47  L.  J.  M.  C.  '22,  as  entering,  bringing  ejectment,  or 

distinguishing   Rey.    v.   Lord  (next  demanding     possession  }      however 

note).  there  was  another  reason,  namely, 

{I)  Rc(j.  V.  Lord  (1848)  12  Q.  B.  that  the  second  lease  might  be  con- 

757,  17  L.  J.  M.  C.  181,  where  the  strued   as   only  creating    a   future 

head  note  rightly  says  "  void  ayainst  interest  to  take  effect  on  the  deter- 

the  infanV  mination  of  the  first.     With  regard 

(m)  Zouch   V.  Parsons   (1765)    3  to  the  first  reason  it  seems  to  have 

Burr.  1794  (where  the  decision  was  been  material  that  a  freehold  estate 

that  the  reconveyance  of  a  mort-  (for  the  life  of  the  lessor  or  twenty- 

gagee's   infant  heir,   the   mortgage  one    years)    had     passed     by    the 

being  properly  paid  off,  could  not  original  lease. 

be  avoided  by  his  entry  before  full  (o)  Madden  v.  White  (1787)  2  T. 

age)  :  AUm  v.  Allen  (1842)  2  Dr.  &  K.  159, 
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the  sale,  purchase  ([>),  or  exchange  (q)  of  land  by  an  infant 
is  both  as  to  the  contract  and  as  to  the  conveyance  only 
voidable  at  his  option. 

Again,  there  is  no  doubt  that  an  infant  may  be  a  partner  Partner- 
or  shareholder  (though  in  the  latter  case  the  company  may  ghlrehold- 
refuse  to  accept  him)  (r) ;  and  though  he  cannot  be  made  ing- 
liable  for  partnership  debts  during  his  infancy,  he  is  bound 
by  the  partnership  accounts  as  between  himself  and  his 
partners  and  cannot  claim  to  share  profits  without  contri- 
buting to  losses.     And  if  on  coming  of  age  he  does  not 
expressly  disaffirm  the    partnership    he   is  considered   to 
affirm  it,  or  at  any  rate  to  hold  himself  out  as  a  partner, 
and  is  thereby  liable  for  the  debts  of  the  firm  contracted 
since  his  majority  (s). 

The  liability  of  an  infant  shareholder  who  does  not 
repudiate  his  shares  to  pay  calls  on  them  rests,  as  far  as 
existing  authorities  go,  on  a  somewhat  ditferent  form  of 
the  same  principle  (of  which  afterwards).  As  to  contri- 
bution in  the  winding  up  of  a  company.  Lord  Justice 
Lindley  (2.  1356)  "is  not  aware  of  any  case  in  which  an 
infant  has  been  put  on  the  list  of  contributories.  Upon 
principle,  however,  there  does  not  appear  to  be  any  reason 
why  he  should  not,  if  it  be  for  his  benefit ;  and  this,  if 
there  are  surplus  assets,  might  be  the  case."  Otherwise 
he  cannot  be  deprived  of  his  right  to  repudiate  the  shares, 
unless  perhaps  by  fraud ;  but  in  any  case  if  he  "  does  not 
repudiate  his  shares,  either  while  he  is  an  infant  or  within 
a  reasonable  time  after  he  attains  twenty-one,  he  will  be  a 
contributory,"  and  still  more  so  if  after  that  time  he 
does  anything  showing  an  election  to  keep  the  shares.  On 
the  whole  it  is  clear  on  the  authorities  (notwithstanding  a 

(p)  Co.  Lit.  2  b,  Bac.  Ab.  Infancy  Gooch's  ca.   (1872)   8   Ch.    266,    42 

L  3  (4.  360).  L.  J.  Ch.  381.      And  see  Lindley 

(q)  Co.  Lit.  !>l  b.  74—76,  5th  ed. 

(»•)  But  the  company  cannot  dia-  (a)  Lindley,  1,  on  companies,  5th 

pu  e  the  validity  of  a  transfer  to  an  ed.  811,   828  ;    Goode   v.    Harrison 

infant  after  the  infant  has  trans-  (1821)  5  B.  &  Aid.  147. 
ferred  over  to  a   person  sui  Inris :  , 
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few  expressions  to  the  contrary),  that  both  the  transfer  of 
shares  to  an  infant  and  the  obligations  incident  to  his 
holding  the  shares  are  not  void  but  only  voidable  (t). 

Marriage.  Marriage  is  on  a  different  footing  from  ordinary  con- 
tracts (u),  and  it  is  hardly  needful  to  say  in  this  place  that 
the  possibility  of  a  minor  contracting  a  valid  marriage  has 
never  been  doubted  in  any  of  our  Courts.  Even  if  either 
or  both  of  the  parties  be  under  the  age  of  consent  (four- 
teen for  the  man,  twelve  for  the  woman)  the  marriage  is 
not  absolutely  void,  but  remains  good  if  when  they  are 
both  of  the  age  of  consent  they  agree  to  it  (cc).  But  the 
Marriage  Act,  4  Geo.  4,  c.  76  (ss.  8,  22),  makes  it  very 
difficult,  though  not  impossible,  for  a  minor  to  contract 
a  valid  marriage  without  the  consent  of  parents  or 
guardians  (y). 

As  to  promises  to  marry  and  marriage  settlements,  it 
has  long  been  familiar  law  that  just  as  in  the  case  of  his 
other  voidable  contracts  an  infant  may  sue  for  a  breach  of 
promise  of  marriage,  though  not  liable  to  be  sued  (z).  An 
infant's  marriage  settlement  is  not  binding  on  the  infant 
unless  made  under  the  statute  (see  post,  p.  73),  and  the 
Court  of  Chancery  has  no  power  to  make  it  binding  in  the 
case  of  a  ward  (a).  A  settlement  of  a  female  infant's 
general  personal  property,  the  intended  husband  being  of 
full  age  and  a  party,  can  indeed  be  enforced,  but  as  the 
contract  not   of  the  wife  but   of  the  husband  :  the  wife's 


Promises 
to  marry 
and  mar- 
riage set- 
tlements. 


(t)  Lumsden'sca..  (1868)  4  Ch.  31  ; 
Gooch's  ca.  last  page ;  cp.  p.  64, infra. 

(m)  Continental  writers  have 
wasted  much  ingenuity  in  debating 
with  which  class  of  contracts  it 
should  be  reckoned.  Sav.  Syst.  §  141 
(3.  317)  ;  Ortolan  on  Inst.  2.  10. 

(x)  Bacon,  Abr.  4.  336. 

(y)  In  most  Continental  countries 
the  earliest  age  of  legal  marriage  is 
fixed  :  in  France  it  is  eighteen  for 
the  man,  fifteen  for  the  woman,  and 
consent  of  parents  or  lineal  ancestors 
is  required  up  to  the  ages  of  twenty- 
five     and   twenty-one    respectively. 


(Code  Civ.  144  sqq.)  But  this  con- 
sent may  be  dispensed  with  in 
various  ways  by  matter  subsequent 
or  lapse  of  time  :  see  art.  182,  183, 
185.  The  marriage  law  of  other 
states  (except  some  where  the  canon 
law  still  prevails)  appears  to  differ 
little  on  the  average  from  the  law 
of  France  in  this  particular. 

(z)  Bacon,  Abr.  Infancy  and  Age, 
1.  4  (4.  370).  Per  Lord  Ellen- 
borough,  Warwick  v.  Bruce  (1813) 
2  M.  &  S.  206. 

(a)  Field  v.  Moore  (1855)  7  D. 
M.  G.  691,  710 ;  25  L.  J.  Ch.  66. 
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personal  property  passing  to  him  by  the   marriage,  he  is 
bound  to  deal  with  it  according  to  his  contract  (6).     And 
particular   covenants   in   an   infant's   settlement   may  be 
valid  (c).     In  any  case  the  settlement  is  not  void  but  only 
voidable  ;  it  may  be  confirmed  by  the  subsequent  conduct 
of  the  party  when  of  full  age  and  sul  iuris  (d).     Again  an  Negotiable 
infant's  contract  on  a  bill  of  exchange  or  promissory  note  ments! 
was  once  supposed  to  be  wholly  void,  but  is  now  treated  Accounts 
as  only  voidable  (e).    The  same  holds  of  an  account  stated  ;  stated,  and 

•^  ^_  ^_  _  _        _  '  opinion  of 

and  here  the  decisive  case  is  a  strong  authority  in  favour  the  Court 
of  the  general  contention  that  a  contract  is  not  in  any  case  chequer 
absolutely  void  by  reason   of  the  party's  infancy.       The  on  the 

/-I         J        •  ^  general 

Court  said :—  question. 

"  The  argument  on  behalf  of  the  defendant  was  that  an  account  stated 
by  an  infant  is  not  merely  voidable  but  actually  void,  so  that  no  subse- 
quent ratification  can  make  it  of  any  avail.  But  we  can  see  no  sound  or 
reasonable  distinction  in  this  respect  between  the  liability  of  an  infant 
on  an  account  stated  and  his  liability  for  goods  sold  and  delivered  o?'  on 
any  other  contract  .  .  .  The  general  doctrine  is  that  a  party  may  after  he 
attains  the  age  of  twenty-one  years  ratify  and  so  make  himself  liable  on 
contracts  made  during  infancy.  We  think  that  on  principle  unopposed  by 
authority  this  may  be  done  on  a  contract  arising  on  an  account  stated  as 
well  as  on  a^iy  other  contract "  (/). 


On  the  whole,  then,  we  have  seen  that  in  several  im-  Conclu- 
portant  classes  of  cases  (including  some  that  were  formerly  reason  for 
supposed  exceptional)  an  infant's  contract  is  certainly  not  l^o^ding 
void  :  and  we  have   also  seen  that  there   is   not  any  clear  tracts  of 
authority  for  holding  that  in  any  case  it  is  in  fact  void.  ^°^.*°*^ 
The  opinion  here  maintained  appears  to  be  now  generally  C.  L. 
accepted. 

There  is  one  exception  to  the  rule  that  an  infant  may  Infant 
enforce  his  voidable  contracts  against  the  other  party  ^^^^^ 
during  his  infancy,  or  rather  there  is  one  way  in  which  he  specific 
cannot  enforce  them.     Specific  performance  is  not  allowed  ance"'^™' 

(b)  Davidson,  Conv.  3,  pt.  2,  728.  (e)  Byles  on  Bills,  59  (10th  ed.); 

(c)  Smith  v.  Lucas  (1881)  18  Ch.  undisputed  in  Harris  v.  Wall  (1847) 
D.  531.  1  Ex.  122  ;  16  L.  J.  Ex.  270. 

(d)  Davies  v.  Davies  (1870)  9  Eq.  (/)  Williams  v.  Mooi-  (1843)11  M. 
468  ;  39  L.  J.  Ch.  343.  &  W.  256,  264,  266, 12  L.  J.  Ex.  253. 
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At  what 
time  he 
may  avoid 
his  con- 
tracts. 


Money 
paid  under 
avoided 
contract, 
when  not 
recover- 
able. 


Infants' 
Relief 
Act,  1874. 


at  the  suit  of  an  infant,  because  the  remedy  is  not  mutual, 
the  infant  not  being  bound  (g). 

An  infant  may  avoid  his  voidable  contracts  (with  prac- 
tically few  or  no  exceptions)  either  before  or  within  a 
reasonable  time  after  coming  of  age :  the  rule  is  that 
"  matters  in  fait  [i.e.,  not  of  record]  he  shall  avoid  either 
within  age  or  at  full  age,"  but  matters  of  record  only 
within  age  (Co.  Lit.  3806)  (h).  Subject  to  the  general  rule, 
established  for  the  benefit  of  innocent  third  persons,  that 
voidable  transactions  are  not  invalid  until  ratified  but 
valid  until  rescinded  (i),  an  infant  cannot  deprive  him- 
self of  the  right  to  elect  at  full  age,  and  only  then 
can  his  election  be  conclusively  determined  (k).  If 
an  infant  pays  a  sum  of  money  under  a  contract,  in  con- 
sideration of  which  the  contract  is  wholly  or  partly 
performed  by  the  other  party,  he  can  acquire  no  right  to 
recover  the  money  back  by  rescinding  the  contract  when  he 
comes  of  age.  Such  is  the  case  of  a  premium  paid  for  a 
lease  (I),  or  of  the  price  of  goods  (not  being  necessaries) 
sold  and  delivered  to  an  infant  and  jaaid  for  by  him  :  and 
so  if  an  infant  enters  into  a  partnership  and  pays  a 
premium,  he  cannot  either  before  or  after  his  full  age 
recover  it  back,  nor  therefore  prove  for  it  in  the  bankruptcy 
of  his  partners  (m). 

We  must  now  consider  the  effect  of  the  Act  of  1874 
(37  &L  38  Vict.  c.  62),  which  enacts  as  follows  :— 

1.  All  contracts  whether  by  specialty  or  by  simple  contract  henceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be  lent,  or 
for  goods  supplied  or  to  be  supplied  (other  than  contracts  for  necessaries), 


[g)  Plight  v.  Bolland  (1828)  4 
Russ.  298. 

(A)  See  per  Parke  B.  Nevory  and 
Enniskillcn  My.  Co.  v.  Coombe  (1849) 
3  Ex.  565,  18  L.  J.  Ex.  325  ;  per 
Cur.  L.  and  N.  W.  R.  v.  M' Michael 
(1850)  5  Ex.  114,  20  L.  J.  Ex.  97. 
As  to  an  infant  being  bound  when 
he  comes  of  age  by  an  acknowledg- 
ment made  in  a  Court  of  Record, 
see  Y.  B.  20  &  21  Ed.  I.  p.  320. 


(i)  Per  Lord  Colonsay,  L.  R.  2 
H.  L.  375. 

{k)  L.  <t-  .v.  W.  R.  V.  M'Michad, 
supra ;  Slator  v.  Trimble  (1861)  14 
Jr.  C.  L.  342. 

{I)  Holmes  v.  Blogg  (1817)  8 
Taunt.  35,  508,  S.  C.  Moore,  1.  466, 
2.  552. 

(m)  Ex  parte  Taylor  (1856)  8 
D.  M.  G.  254,  258. 
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and  all  accounts  stated  with  infants,  shall  be  absolutely  void  :  provided 
always  that  this  enactment  shall  not  invalidate  any  contract  into  which  an 
infant  may  by  any  existing  or  future  statute  or  by  the  rules  of  common  law 
or  equity  enter,  except  such  as  now  by  law  are  voidable. 

2.  No  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  made  after  full  age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shall  not  be  any  new  consideration 
for  such  promise  or  ratification  after  full  age. 

3.  This  Act  may  be  cited  as  The  Infants  Relief  Act,  1874. 

The  2nd  section  supersedes  the  5th  section  of  Lord  Ratifica- 
Tenterden's  Act  (9  Geo.  4,  c.  14)  (n),  by  which  no  ratinca-  operative 
tion  of  a  contract  made  during  infancy  could  be  sued  upon  ™jf°^a 
unless  in  writing  and  signed  by  the  party  to  be  charged. 
The  new  enactment  forbids  an  action  to  be  brought  at  all 
on  any  such  promise  or  ratification,  and  it  applies  to  a 
ratification  since  the  Act  of  a  promise  made  in  infancy 
before  the  passing  of  the  Act  (o),  whether  the  agreement 
is  or  is  not  one  of  those  included  in  s.  1  (p).  It  probably 
also  prevents  the  ratification  from  being  available  by  way 
of  set-off  (q).  This,  however,  is  a  different  thing  from 
depriving  the  ratification  of  all  effect.  For  it  may  have 
other  effects  than  giving  a  right  of  action  or  set-off,  and 
these  are  not  touched.  While  the  matter  was  governed 
by  Lord  Tenterden's  Act  there  were  many  cases  where  a 
contract  made  during  infancy  might  be  adopted  or  con- 
firmed without  any  ratification  in  writing  so  as  to  produce 
important  results.  Thus  in  the  case  of  a  marriage  settle- 
ment the  married  persons  are  bound  not  so  much  by 
liability  to  be  sued  (though  in  some  cases  and  for  some 
purposes  the  husband's  covenants  are  of  importance)  as  by 

(»i)  Since  expressly   lepealed  by  been  one  of  ratification  it  may  be 

the   Statute    Law    Revision     Act,  left  to  the  jury  to  say  whether  the 

1875,  38  &  39  Vict.  c.  66.  conduct  of  the  parties  amounts  to  a 

(o)  L'x  parte  Kibble  {1875)  10  Ch.  new  promise:  Ditchani  v.    Wurrall 

373  ;  44  L.  J.  Bk.  63.  (1880)  5  C.  P.  D.  410,  49  L.  J.  C.  P. 

(p)  Coxhead  v.  Mullis  (1878)    3  688,  by  Lindley  and  Denman  JJ. 

C.  P.  L>.  439,  47  L.  J.  C.  P.  761.    It  diss.  Lord  Coleridge  C.J. 
is   held,   however,    that   in    a    case  [q)  Rawley  v.  Rawley  J876)   1  Q. 

which  would  before  the  Act  have  B.  Div,  460  ;  45  L.  J.  Q.  B.  675. 
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inability  to  interfere  with  the  disposition  of  the  property 
once  made  and  the  execution  of  the  trusts  once  constituted: 
and  so  far  as  concerns  this  an  infant's  marriage  settlement 
may,  as  we  have  seen,  be  sufficiently  confirmed  by  his  or 
her  conduct  after  full  age  (r).  Again  an  infant  partner 
who  does  not  avoid  the  partnership  at  his  full  age  is, 
as  between  himself  and  his  partners,  completely  bound 
by  the  terms  on  which  he  entered  it  without  any  formal 
ratification ;  and  in  taking  the  partnership  accounts  the 
Court  would  apply  the  same  rule  to  the  time  of  his 
minority  as  to  the  time  after  his  full  age.  Again  an  infant 
shareholder  who  does  not  disclaim  may  after  his  full  age, 
at  any  rate,  be  made  liable  for  calls  without  any  express 
ratification  ;  on  the  contrary,  the  burden  of  proof  is  on  him 
to  show  that  he  repudiated  the  shares  within  a  reasonable 
time  (s). 

And  as  Lord  Tenterden's  Act  did  not  formerly  stand  in 
the  way  of  these  consequences  of  the  affirmation  or  non- 
repudiation  of  an  infant's  contract,  so  the  Act  of  1874  will 
not  stand  in  the  way  of  the  same  or  like  consequences  in 
the  future.     In  fact  the  operation  of  the  present  Act  seems 
to  be  to  reduce  all  voidable  contracts  of  infants  ratified  at 
full  age,  whether  the  ratification  be  formal  or  not,  to  the 
position  of  agreements  of  imperfect  obligation,  that  is, 
which  cannot  be  directly  enforced  but  are  valid  for  all 
other  purposes.     Other  examples  of  such  agreements  and 
of  their  legal  effect  will  be  found  in  the  chapter  siDecially 
assigned  to  that  subject. 
Semhle,  no       A  Collateral  result  of  this  enactment  appears  to  be  that 
perform-     one  who  has  made  a  contract  during  his  infancy  is  not 
ance  for     j^Q^y  qJq\q  ^q  obtain  specific  performance  of  it  after  his  fidl 
party  of      age,  for   the  same  reason  that  he  cannot  and  formerly 
tZrZie  <^o"l^^  ^ot  do  so  sooner  (f). 
during  The  proviso  about  new  consideration  was  presumably 

infancy. 

(r)  Duties  v.  Daries  (1870)  9  Eq.  (t)  Flir/ht  v.  Bolland  (1828)  4  Russ. 

468  ;  39  L.  J.  Ch.  343,  supra,  p.  59.       298,  p.  60,  supra. 
(s)  See  pp.  57,  64. 
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introduced  by  way  of  abundant  caution,  to  prevent  colour-  Efifect  of 

Droviso 

able  evasions  of  the  Act  by  the  pretence  of  a  new  contract  as  to  new 

founded  on  a  nominal  or  triflinoj  new  consideration   (u)  considera- 

_    »  ^    ''  tion. 

Where  a  substantial  consideration  appears  on  the  face  of 
the  transaction  these  words  can  hardly  be  supposed  to 
impose  on  the  Court  the  duty  of  inquiring  whether  the 
apparent  consideration  is  the  whole  of  the  real  con- 
sideration. 

In  the  first  section  the  words  concerning  the  purchase  ^^  \  ^> 
of  goods  are  not  free  from  obscurity.  If  we  might  construe  certain 
the  Act  as  if  it  said  "  for  payment  for  goods  supplied,"  &c.,  contracts 
it  would  be  clear  enough  :  but  it  is  not  so  clear  what  is  the 
precise  operation  of  an  enactment  that  contracts  "  for  goods 
supplied  or  to  be  supplied,"  other  than  necessaries,  shall  be 
void.  It  seems  to  follow  that  no  property  will  pass  to  the 
infant  by  the  attempted  contract  of  sale,  and  that  if  he  pays 
the  price  or  any  part  of  it  before  delivery  of  the  goods  he 
may  recover  it  back  ;  as  indeed  he  might  have  done  before 
the  Act,  for  the  contract  was  voidable,  and  he  was  free  to 
rescind  it  within  reasonable  time.  But  it  does  not 
follow  that  if  the  goods  are  delivered  no  property  passes 
or  that  if  they  are  paid  for  the  money  may  be  recovered 
back.  Such  a  consequence  would  be  unreasonable,  and  is 
not  requii'ed  by  the  policy  of  the  statute,  which  is  to  protect 
infants  from  running  into  debt,  not  to  disable  them  from 
making  purchases  for  ready  money.  It  is  certain  that 
Avhen  a  particular  class  of  contracts  is  simply  declared  to 
be  unlawful,  this  does  not  prevent  property  from  passing 
by  an  act  competent  of  itself  to  pass  it,  though  done  in 
pursuance  or  execution  of  the  forbidden  contract  (x).  In 
this  case  also  it  seems  clear  that  the  delivery  with  intention 
to  pass  the  property  would  pass  it  apart  from  any  question 
of  contract,  and  such  authorities  as  Holmes  v.  Blogg  {y) 

(u)  Yet   is  it    effective   for   this  Bankbvj  Co.  (1871)  L.   R.   3  P.   C. 

purpose  ?     See  Ditcham  v.  Worrall,  5^6,  559  ;  40  L.  J.  C.  P.  22. 
p.  61,  supra.  (y)  8  Taunt.  508  (1817). 

(x)  Ayers     v.    South    Aiutralian 
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and  Ex  parte  Taylor  {z),  where  the  contract  was  only 
voidable  but  was  afterwards  rescinded,  would  still  be 
applicable,  so  that  if  the  goods  had  been  accepted  the 
Q?t.  Was  money  could  not  be  recovered.  In  fact  it  has  been  held 
sary  ?  '  that  an  infant  may  be  guilty  of  larceny  as  a  bailee  though 
the  goods  were  delivered  to  him  on  an  agreement  void 
under  the  Act  (a).  It  is  difficult  to  see  what  result  is 
obtained  by  the  first  section  of  the  Act  which  is  not  equally 
well  or  better  obtained  by  the  second.  At  common  law 
the  infant  was  not  bound  by  any  of  the  contracts  specified 
in  the  first  section,  unless  he  chose  to  bind  himself  at  full 
age  :  by  the  second  section  he  cannot  henceforth  so  bind 
himself.  No  more  complete  protection  can  be  imagined, 
and  the  first  section  appears  superfluous.  Perhaps  the 
first  section  may  be  read  as  giving  a  popular  exposition  of 
the  chief  practical  effects  of  the  following  one. 

It  is  doubtful  whether  a  bond,  bill  of  exchange,  or  note 
given  by  a  man  of  full  age,  for  which  the  consideration 
was  in  fact  a  loan  of  money  or  the  supply  of  goods 
not  necessaries  during  his  infancy,  would  be  void  under 
s.  1  (b).  But  s.  2  would  no  doubt  effectually  prevent  it 
from  being  enforced,  though  perhaps  the  words  are  not 
the  most  apt  for  that  purpose. 


Liability 
on  obliga- 
tions inci- 
dent to 
property, 
and  espe- 
cially as  to 
railway 
shares. 


2.  Of  the  liability  of  infants  on  obligations  incident  to 
interests  in  'permanent  property. 

In  an  old  case  reported  under  various  names  in  various 
books  (c),  it  was  decided  that  an  infant  lessee  who  con- 
tinues to  occupy  till  he  comes  of  full  age  is  after  his  full  age 
liable  for  arrears  of  rent  incurred  during  his  infancy.  In 
like  manner  a  copyholder  who  was  admitted  during  his 


(z)  8  D.  M.  G.  254  (1856)  p. 
60  supra. 

(a)  R.  V.  McDonald  (188.^))  15 
()   Ti   T)    323 

\b)  Cp.  Flight  V.  Reed  (1863)  1 
H.  &  C.  703,  32  L.  J.  Ex.  265. 


(c)  Kettle  V.  Eliot  (1614)  EoUe 
Ab.  1,  731,  K. ;  Cro.  Jac.  320; 
Brownlow  120  ;  2  Bulst.  69.  See 
the  judgment  of  the  Court  of  Ex- 
chequer in  L.  «0  N.  W.  Ri/,  Co.  v. 
M'Michacl  (1850)  5  Ex.  114;  20 
L.  J.  Ex.  97. 
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minority  and  has  not  disclaimed  is  bound  to  pay  the  fine  (d). 
The  same  principle  is  applied  to  the  case  of  infant  share- 
holders in  railway  companies.  An  infant  is  not  incapable 
of  being  a  shareholder,  and  as  such  is  prima  facie  liable 
when  he  comes  of  age  to  be  sued  for  calls  on  his  shares. 
He  can  avoid  the  liability  (which,  though  regulated  by 
statute,  has  the  general  incidents  of  contract)  only  by 
showing  that  he  repudiated  the  shares  either  before  attain- 
ing his  full  age  (e),  or  in  a  reasonable  time  afterwards  (/). 
A  railway  shareholder  is  not  a  mere  contractor,  but  a 
purchaser  of  an  interest  in  a  subject  of  a  permanent  nature 
with  certain  obligations  attached  to  it  ;  and  those  obliga- 
tions he  is  bound  to  discharge,  though  they  arose  while  he 
was  a  minor,  unless  he  has  renounced  the  interest.  A 
mere  absence  of  ratification  is  no  sufficient  defence,  even  if 
coupled  with  the  allegation  that  the  defendant  has  derived 
no  profit  from  the  shares.  For  if  the  property  is  unpro- 
fitable or  burdensome,  it  is  the  holder's  business  to  disclaim 
it  on  attaining  his  full  age,  if  not  before  ;  and  perhaps  he 
could  not  exonerate  himself  even  during  his  minority  by 
showing  that  the  interest  was  not  at  the  time  beneficial, 
unless  he  actually  disclaimed  it  ((/).  Comparing  the  ana- 
logous case  of  a  lease,  the  Court  said — "  We  think  the 
more  reasonable  view  of  the  case  is  that  the  infant,  even 
in  the  case  of  a  lease  which  is  disadvantageous  to  him, 
cannot  protect  himself  if  he   has   taken  possession,  and 

(d)  Evelyn  v.  Chichester  (1765)  3  Act  deBning  the  liability  of  share- 
Burr.  1717.  holders.      See    per   Lord    Denman 

(e)  J\ewry  <!b  EnniskiUen  Ry.  Co.  O.J.  and  Pattesoa  J.  in  Cork  <t 
V.  Coombe  (1849)  3  Ex.  .565,  18  L.  BaMon  Ry.  Co.  v.  Cazenove  (1847) 
J.  Ex.  325.  10  Q.  B.  935.     This  view  was  after- 

(/)  A  plea  which  merely  alleged  wards  abandoned  as  incoLsistent 
repudiation  after  full  age  was  there-  with  the  established  rule  that  gene- 
fore  held  bad  in  Dublin  <£•  Wicklow  ral  words  in  statutes  are  not  to  be 
Ry.  Co.  V.  Black  (1852)  8  Ex.  181,  construed  so  as  to  deprive  infiiuts, 
22  L.  J.  Ex.  94.  At  one  time  it  lunatics,  &c.,  of  the  protection  given 
seems  to  have  been  thought  that  to  them  by  the  common  law. 
even  an  infant  shareholder  was  (t/)  It  is  submitted  that  in  such  a 
made  absolutely  liable  by  the  gene-  case  the  disclaimer  if  made  would 
ral  form  of  the  enactment  in  the  conclusively  determine  his  interest 
Companies    Clauses     Consolidation  and  not  merely  suspend  it. 

P.  F 
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if  he  has  not  disclaimed,  at  all  events  unless  he  still  be  a 
minor  "  (h).  In  all  the  decided  cases  the  party  appears 
to  have  been  of  full  age  at  the  time  of  the  action  being 
brought,  but  there  is  nothing  to  show  that  (except  possibly 
in  the  case  of  a  disadvantageous  contract)  he  might  not  as 
well  be  sued  during  his  minority. 

The  same  results,  except  perhaps  as  to  suing  the  share- 
holder while  still  a  minor,  would  follow  from  the  general 
principles  of  the  law  of  partnership  even  if  the  company 
in  which  the  shares  vrere  held  had  not  any  permanent 
property. 

Liability        3.  Of  the  liability  of  an  infant  when  the  contract  is  for 

on  benefi-  ^^^  benefit,  and  especially  for  necessaries. 

tract.    Qu.      It  has  been  laid  down  in  general  terms  that  if  an  agree- 

the^rule  ?  nient  be  for  the  benefit  of  an  infant  at  the  time,  it  shall 
bind  him  (i),  or  even  that  the  contract  is  binding  unless 
manifestly  to  the  infant's  prejudice  {j).  What  the  actual 
decisions  show  is  that  an  infant's  contract  of  apprentice- 
ship Qx),  or  an  ordinary  contract  to  work  for  wages,  will,  if 
it  be  reasonable,  be  considered  binding  on  the  infant  to 
this  extent,  that  he  may  no  less  than  an  adult  incur 
the  statutory  penalties  for  unlawfully  absenting  himself 
from  his  master's  employment  (I).  Again  there  are  many 
conceivable  cases  in  which  it  might  be  for  an  infant's 
benefit,  or  at  least  not  manifestly  to  his  prejudice,  to  enter 
into  trading  contracts,  or  to  buy  goods  other  than  neces- 
saries :  one  can  hardly  say  for  example  that  it  would  be 


(h)  Lond.    tt'    N.     II'.    lid.    Co.    v.  (/)  In  Leslie  v.   Pitzpalrick  (1877) 

M' Michael.  (18.50)   5  Ex.  114,  20  L.  .3  Q.  B.  D.  229,  47  L.  J.  M.  C.  22,  a 

J.  Ex.  97,  lOl.  case  of  summary  proceedings  under 

((■)  Maddnnv.  n'7(?Ve  (1787)  2T.T?.  ttie  Employers  and  Workmen  Act, 

159.  1875,  it   may  be  collected   that  the 

(,/)  Cooper  V.  Siinwons  (1802^  7  facts  wei-e  of  the  same  kind,  though 
H  &  N.  707,  721  ;  jier  Wilde  B.  the  employer's  plaint  was  in  trrms 
Not  so  strongly  put  in  the  Tj.  J.  re-  for  a  breach  of  contract.  As  to  in- 
port,  31  L.  J.  M.  C.  1,38,  144.  fant  apprentices  in    London  see  p 

(/■)    Wood    V.    Fenu-ick  (1342)    10  72.  below. 
M.  &W.  19.5. 
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manifestly  to  the  disadvantage  of  a  minor  of  years  of  dis- 
cretion to  buy  goods  on  credit  for  re-sale  in  a  rising  market; 
yet  there  is  no  doubt  whatever  that  such  a  contract  would 
at  common  law  be  voidable  at  his  option.  Nor  has  it  ever 
been  suggested  that  an  infant  partner  or  shareholder  is  at 
liberty  to  disclaim  at  full  age  only  in  case  the  adventure 
has  been  unprofitable  or  is  obviously  likely  to  become 
so.  However,  inasmuch  as  since  the  Infants'  Eelief  Act, 
1874,  an  infant's  contract,  if  not  binding  on  him  from  the 
first,  can  never  be  enforced  against  him  at  all,  it  seems 
quite  possible  that  the  Courts  may  in  future  be  disposed 
to  extend  rather  than  to  naiTOW  the  description  of  con- 
tracts which  are  considered  binding  because  for  the  infant's 
benefit  (')n). 

3a.  Contracts fornecessaries.  Liability 

The    leading    authority   on    this  subject    is    now    the  ^"'".^^ces- 
judgment  of  the  Exchequer  Chamber  in  Ryder  v.  Woiiih- 
well  (n),  from  which  the  following  introductory  statement 
is  taken  : — 

"  The  general  rule  of  law  is  clearly  established,  and  is  that  an 
infant  is  generally  incapable  of  binding  himself  by  a  contract.  To 
this  rule  there  is  an  exception  introduced,  not  for  the  benefit  of  the 
tradesman  who  may  trust  the  infant,  but  for  that  of  the  infant  himself. 
This  exception  is  that  he  may  make  a  contract  for  necessaries,  and  is 
accurately  stated  by  Parke  B.  in  Peters  v.  Fleming  (o).  '  From  the 
earliest  time  down  to  the  present  the  word  necessaries  is  not  confined  in 
its  strict  sense  to  such  articles  as  were  necessary  to  the  support  of  life, 
but  extended  to  articles  fit  to  maintain  the  particular  person  in  the  state, 
degree  and  station  in  life  in  which  he  is  ;  and  therefore  we  must  not  take 
the  word  necessaries  in  its  unqualified  sense,  but  with  the  qualification 
above  pointed  out.' " 

What   in    any   particular    case    may   fairly   be   called  What  are 
necessary   in    this    extended    sense,    is   what   is   called   a  garies :  a 
question  of  mixed  fact  and  law  :  that  is,  a  question  for  a  question  <.f 

(m)  In  an  action  brought  by  an  Q.  B.  Div.  577. 

infant,  an  undertaking  given  by  the  (n)  (1868)  L.  R.  4  Ex.  82,  38  ;  in 

infant's  next  friend  is  not  binding  the  Court  below   L.   R.   3  £x.   00  ; 

if  the  circumstances  are  such  that  38  L.  J.  Ex.  8. 

it  canrot  be  for  the  infant's  benefit :  fo)  (]  840)  6  M.  &  W.  at  p.  46. 
Bhodts   V.   £Kithtnbank   (1SS9)   22 

F    2 


68  CAPACITY  OF   PARTIES. 

mixed  fact  jury,  Subject  to  the  Court  being  of  opinion  that  there  is 
evidence  on  which  the  jury  may  not  unreasonably  find  for 
the  plaintiff. 
The  Court  The  station  and  circumstances  of  the  defendant  and  the 
things  are  particulars  of  the  claim  being  first  ascertained,  it  is  then 
pri'mafacie  for  the  Court  to  Say  whether  the  things  supplied  are 
prima  facie  such  as  a  jury  may  reasonably  find  to  be 
necessaries  for  a  person  in  the  defendant's  circumstances, 
or  "  whether  the  case  is  such  as  to  cast  on  the  plaintiff  the 
onus  of  proving  that  the  articles  are  within  the  exception 
[i.e.,  are  necessaries],  and  then  whether  there  is  any  suffi- 
cient evidence  to  satisfy  that  onus."  In  the  latter  case 
the  plaintiff  must  show  that  although  the  articles  would 
generally  not  be  necessary  for  a  person  in  the  defendant's 
position,  yet  there  exist  in  the  case  before  the  Court  special 
circumstances  that  make  them  necessary.  Thus  articles  of 
diet  which  are  'prima  facie  mere  luxuries  may  become 
necessaries  if  prescribed  by  medical  advice  {p).  It  is  said 
that  in  general  the  test  of  necessity  is  usefulness,  and  that 
nothing  can  be  a  necessary  which  cannot  possibly  be  useful : 
but  the  converse  does  not  hold,  for  a  useful  thing  may  be  of 
unreasonably  costly  fashion  or  material.  It  is  to  be  borne 
in  mind  that  the  question  is  not  whether  the  things  are 
such  that  a  person  of  the  defendant's  means  may  reasonably 
buy  and  pay  for  them,  but  whether  they  can  be  reasonably 
said  to  be  so  necessary  for  him  that,  though  an  infant,  he 
must  obtain  them  on  credit  rather  than  go  without.  For 
the  purpose  of  deciding  this  question  the  Court  will  take 
judicial  notice  of  the  ordinary  customs  and  usages  of 
society  {q). 
The  jury  If  thc  Court  docs  not  hold  that  there  is  no  evidence  on 
Bay«  if  which  the  supplies  in  question  may  reasonably  be  treated 
in  fact        as  necessaries,  then  it  is  for  thc  jury  to  say  whether  tliey 


nt'cefsary. 


(p)   See     Wharton    v.   Mackenzie      Ex.  at  p.  96 
(1844)  5  Q.  B.  606,  13  L.  J.   Q.  B.  (9)  L.  R.  4  Ex.  at  p.  40. 

130,  and  per  Bramwell  B.    L.  R.  3. 
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were  in  fact  necessaries  for  the  defendant  under  all  the 

circumstances  of  the  case. 

As  a  matter  of  common  sense  it  seems  relevant  to  tins  Supply 

question   whether  the  defendant  was  or  was  not  already  sources 

sufficiently  provided  with   commodities  of  the  particular  ^"^  far 
,         .      .  .   „  .  •     1      1  1  •    material, 

description,  especially  when  we   bear  m   mind  that  this 

exceptional  liability  for  necessaries  is  admitted  in  the  in- 
terest not  of  the  seller  but  of  the  infant  buyer.  The 
weight  of  authority  is  strongly  in  favour  of  admitting 
evidence  to  this  effect  (r).  On  the  whole  it  seems  that 
the  question  whether  goods  supplied  are  necessaries  is  a 
question  of  fact,  depending  (among  other  conditions)  on 
the  extent  to  which  the  party  is  already  supplied  with 
similar  goods;  that  if  they  are  necessary  the  tradesman  will 
not  be  the  less  entitled  to  recover  because  he  made  no 
inquiries  as  to  the  infant's  existing  supplies ;  but  that  on 
the  other  hand,  if  the  infant  is  already  so  well  supplied 
that  these  goods  are  in  truth  not  necessary,  the  tradesman's 
ignorance  of  that  fact  will  not  make  them  necessary,  and 
he  cannot  recover.  There  is  no  rule  of  law  casting  on  him 
a  positive  duty  to  make  inquiries,  but  he  omits  to  do  so  at 
his  peril  (s).  But  the  defendant  having  an  income  out  of 
which  he  might  keep  himself  supplied  with  necessaries 
for  ready  money  is  not  equivalent  to  his  being  actually 
supplied,  and  does  not  prevent  him  from  contracting  for 
necessaries  on  credit  (t). 

It  would  be  natural  for  juries,  if  not  warned  against  it,  Apparent 
to  fall  into  a  way  of  testing  the  necessary  character  of|"^^°^°^^ 
supplies,  not  so  much  by  what  the  means  and  position  of  material. 

(/•)  Brayshaiv  v.   Eaton  (1839)  7  L.  J.  Q.  B.  6. 
Scott,  183  ;  Poster  v.  Redgrave  (1866)  (s)  See  Brayshaw  v.  Eaton  (1839) 

L.  R.  4  Ex.  35,  n.  ;  to  the  contrary,  7  Scott,  183. 

Eyder  v.  Wombwell (1868)  L.  R.  3  Ex.  {t)  Burghart  v.  Hall  (1839)  4  M. 

90,  38  L.  J.  Ex.  8  ;  (the  point  was  left  &  W.  727.     Contra  Mm-tara  v.  Hall 

open  in  Ex.  Ch.,  L.  R.  4  Ex.  42)  ;  (1834)  6  Sim.  465.  The  doctrine  there 

but  this  is  dissented  from  in  Barnes  laid  down  seems  superfluous,  for  the 

V.  Toye  (1884)  13  Q.  B.  D.  410,  and  supplies  there  claimed  for  (such  as 

(by  members  of  the  C.  A.  sitting  as  209  pair  of  gloves  in   half  a  year) 

a   Divisional   Court)    Johnstone    v.  could   not    have     been   reasonably' 

Marks  (1887)  19  Q.  B.  D.  509,  57  found  necessary  in  any  case. 
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the  buyer  actually  were,  as  by  what  they  appeared  to  be 
to  the  seller,  and  such  a  view  is  not  altogether  without 
countenance  from  authority  (u).  It  is  conceived,  however, 
that  the  knowledge  or  belief  of  the  tradesman  has  nothing 
to  do  with  the  question  whether  the  goods  are  necessary 
or  not.  It  may  be  said  that  the  question  for  the  Court 
will,  as  a  rule,  be  whether  articles  of  the  general  class  or 
description  were  prima  facie  necessaries  for  the  defendant, 
and  the  question  for  the  jury  will  be  whether,  being  of  a 
general  class  or  description  allowed  by  the  Court  as  neces- 
sary, the  particular  items  were  of  a  kind  and  quality 
necessary  for  the  defendant,  having  regard  to  his  station 
and  circumstances.  For  instance,  it  would  be  for  the 
Court  to  say  whether  it  was  proper  for  the  defendant  to 
buy  a  watch  on  credit,  and  for  the  jury  to  say  whether  the 
particular  watch  was  such  a  one  as  he  could  reasonably 
afford.  But  this  will  not  hold  in  extreme  cases.  In 
Ryder  v.  Wombiuell  (x)  the  Court  of  Exchequer  Chamber 
held,  reversing  the  judgment  of  the  majority  below  on  this 
point,  that  because  a  young  man  must  fasten  his  wrist- 
bands somehow  it  does  not  follow  that  a  jury  are  at  liberty 
to  find  a  pair  of  jewelled  solitaires  at  the  price  of  251.  to  be 
necessaries  even  for  a  young  man  of  good  fortune. 


What  the 
term  "oe- 
cessarios  " 
jnclutles. 


Hitherto  we  have  spoken  of  a  tradesman  supplying 
goods,  this  being  by  far  the  most  common  case.  But  the 
range  of  possible  contracts  for  "  necessaries "  is  a  much 
wider  one.  "  It  is  clearly  agreed  by  all  the  books  that 
speak  of  this  matter  that  an  infant  may  bind  himself  to 
pay  for  his  necessary  meat,  drink,  apparel,  physic  [in- 
cluding, of  course,  fees  for  medical  attendance,  &c.,  as  well 
as  the  mere  price  of  medicines],  and  such  other  necessaries 
and  likewise  for  his  good  teaching  and  instruction,  whereby 


(«)  In    Da/ton    v.   Oib     (1839)   7       of  the  party. 
Si'oit,  117,  nmch  we'Vht  is  given  to  (aj)  (1868) 

ttu-  upiiurvnl  rank  and  circuuiutances       L.  J.  Ex.  8. 


L.  R.   4  Ex.    32,  :5S 
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he  may  profit  himself  afterwards"  (?/.)  Thus  learning  a 
trade  may  be  a  necessary,  and  on  that  principle  an  infant's 
indenture  of  apprenticeship  has  been  said  to  be  binding  on 
him  (z).  The  preparation  of  a  settlement  containing 
proper  provisions  for  her  benefit  has  been  held  a  necessary 
for  which  a  minor  about  to  be  married  may  make  a  valid 
contract,  apart  from  any  question  as  to  the  validity  of  the 
settlement  itself  (a). 

A  more  remarkable  extension  of  the  definition  of  neces- 
saries is  to  be  found  in  the  case  of  Chappie  v.  Cooper  (6), 
where  an  infant  widow  was  sued  for  her  husband's  funeral 
expenses.  The  Court  held  that  decent  burial  may  be 
considered  a  necessary  for  every  man,  and  husband  and 
wife  being  in  law  the  same  person,  the  decent  burial  of  a 
deceased  husband  is  therefore  a  necessary  for  his  widow. 
It  would  perhaps  have  been  better  to  adopt  the  broader 
ground  that  a  contract  entered  into  for  the  purpose  of 
performing  a  moral  and  social,  if  not  legal,  duty,  which  it 
would  have  been  scandalous  to  omit,  is  of  as  necessary  a 
character  as  any  contract  for  personal  service  or  purchase 
of  goods  for  personal  use. 

The  supply  of  necessaries  to  an  infant  creates  only  a  The  liabi- 
liability  on   simple  contract,  and  it  cannot  be  made  the  aimp\e°° 
ground  of  any  different  kind  of  liability  (c).     Coke  says  :  contract 
"If  he  bind  himself  in  an  obligation  or  other  writing  with 
a  penalty  for  the  payment  of  any  of  these,  that  obligation 

[y)  Bac.  Abr.  Infancy  and  Age,  I.  money  could  not  be  deemed  equiva- 

(4.  335).    And  see  Chappie  v.  Cooper  lent  to  necessaries,  though  actually 

(1844)  13  M.  &  W.  252,  13  L.   J.  spent   on   necessaries  :  Bac.  Abr.  4. 

Ex.  286.  356.     It  is  sugfjested  by  my  Ameri- 

(z)  Cooper  v.  Simmons    (1862)   7  can    editor,    Mr.    Wald,    that   the 

H.  &  N.  707,  31  L.  J.  M.  C.  138,  obligation  is  really   quasi    ex   con- 

per  Martin    B.      See,  however,    p.  tractu  only.     In  one  American  case 

62,  supra.  which  he  cites  it  has  been  held  that 

(a)  Hdps  V.  Clayton  (1864)  17  an  infant  is  bound  to  pay  for  neces- 
C.  B.  N.  S.  553,  34  L.  J.  C.  P.  1,  saries  though  when  they  were  sup- 
see  the  pleadings,  and  the  judgment  plied  he  was  too  young  to  understand 
of  the  Court  ad  Jin.  the  nature  of   a  contract  ;  and    in 

(b)  (1844)  13  M.  &  W.  252,  13  several  others  that  his  duty  is  to 
L.  J.  Ex.  286.  pay,  not   the   price   expressly   pro- 

(f)    A I    common    law   a   loan   of       mised,  but  the  reauouable  value. 
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shall  not  bind  him"  (d).  A  fortiori,  a  deed  given  by  an 
infant  to  secure  the  repayment  of  money  advanced  to  buy 
necessaries  is  voidable  (e).  Such  is  also  the  common  law 
with  regard  to  negotiable  instruments  (/).  But  it  is  said 
that  a  bill  or  note  given  by  an  infant  to  a  creditor  for 
necessaries  may  be  valid  if  it  is  iiot  payable  to  order  or 
negotiable  (g). 
What  con-  There  are  some  particular  contracts  of  infants  valid  by 
infant  can  custom.  By  custom  incident  to  the  tenure  of  gavelkind 
make  by  an  infant  may  sell  his  land  of  that  tenure  at  the  age  of 
fifteen,  but  the  conveyance  must  be  by  feoffment,  and  is 
subject  to  other  restrictions  (h).  This,  however,  is  not  a 
full  capacity  of  contracting,  for  there  is  no  reason  to  sup- 
pose that  an  action  could  be  brought  against  the  infant  for 
a  breach  of  the  contract  for  sale,  or  specific  performance  of 
it  enforced. 

"Also  by  the  custom  of  London  an  infant  unmarried 
and  above  the  age  of  fourteen,  though  under  twenty-one, 
may  bind  himself  apprentice  to  a  freeman  of  London  by 
indenture  with  proper  coven£ints ;  which  covenants  by  the 
custom  of  London  shall  be  as  binding  as  if  he  were  of  full 
age,"  and  may  be  sued  upon  in  the  superior  courts  as  well 
as  in  the  city  courts  (/). 
By  statute.  Infants,  or  their  guardians  in  their  names,  are  empowered 
by  statute  (11  Geo.  4  &  1  Wm.  4,  c  Go,  ss.  10, 17)  to  grant 
renewals  of  leases,  and  make  leases  under  the  direction  of 
the  Court  of  Chancery,  and  in  like  manner  to  surrender 
leases  and  accept  new  leases  (s.  12)  (/■).     And  by  a  later 


(d)  Co.   Lit.   172  a,   cp.  4   T.  R.  {h)  Robinson       on       Gavelkind, 
363.  194. 

(e)  Martin  v.  Guh  (187(j)   4  Ch.  (i)  Bacon,    Ak    Infancy,    B.    4, 
D.  4-28  ;  4tJ  L.  .J.  Ch.  84.  340. 

(/)  And  so  of  accounts  stated, bnt  (^•)    See  Dan.   Cb.   Pr.   2.    1917; 

these  are  now    absolutely   void,   as  He  Clark  (1866)   1  Ch.  292,  35  L,  J. 

well  as  loans   of  money  to  infants.  Ch.    314;     i?e    Letchford    (1876)    2 

Svjmi,  p.  60.  Ch.  D.  719  ;  45  L.  J.  Ch.  530.    (The 

('/)  Anon.  MS.  Fisher's  Dig.  ed.  provis^ions   as  to  renewals  of  le.ises 

Mews.  iv.    448.     Cp.   Rolle  Ab.  1.  ixtend  also  to  married  women.) 
729,  pi,  7. 


infant's  immunity  for  wrongs.  73 

Act  (18  &  19  Vict.  c.  43)  {I),  infants  may  with  the  sanction 
of  the  Court  make  valid  marriage  settlements  of  both  real 
and  personal  property. 


4.  Of  an  tnfant  s  %m7Yiumtti  as  to  wronqs  connected  Infant  ik  t 

.^,      ''  ,    -^  "^  ^  liable  for 

Wltll  contract.  wrong 

An  infant  is  ffenerallv  no  less  liable  than  an  adult  for  where  the 

.  .  ...  claim  IS  in 

wrongs  committed  by  him,  subject  only  to  his  being  in  fact  substance 
of  such  age  and  discretion  that  he  can  have  a  wrongful  51.*1^"' 
intention,  where  such  intention  is  material ;  but  he  cannot 
be  sued  for  a  wrong,  when  the  cause  of  action  is  in  sub- 
stance ex  contractu,  or  is  so  directly  connected  with  the 
contract  that  the  action  would  be  an  indirect  way  of 
enforcing  the  contract — which,  as  in  the  analogous  case  of 
married  women  {m),  the  law  does  not  allow.  Thus  it  was 
long  ago  held  that  an  infant  innkeeper  could  not  be  made 
liable  in  an  action  on  the  case  for  the  loss  of  his  guest's 
goods  {n).  There  is  another  old  case  reported  in  divers 
books  (o),  where  it  was  decided  that  an  action  of  deceit 
will  not  lie  upon  an  assertion  by  a  minor  that  he  is  of 
full  age.  It  was  said  that  if  such  actions  were  allowed  all 
the  infants  in  England  would  be  ruined,  for  though  not 
bound  by  their  contracts,  they  would  be  made  liable  as  for 
tort ;  and  it  appears  in  Keble's  report  that  an  infant  had 
already  been  held  not  liable  for  representing  a  false  jewel 
not  belonging  to  him  as  a  diamond  and  his  own.  The 
rule  is  decidedly  laid  down  in  Jennings  v.  Rundall  {p), 
where  it  was  sought  to  recover  damages  from  an  infant  for 

(Z)    This    Act    does    not    afifect  Stikeman  v.  Dawson  (1847)  1  De  G. 

coverture  or  any  disability  other  than  &  Sm.  113,  16  L.  .T.  Ch.  205;  and 

infanoy  :  Seaton  v.  Seaton  (1888)  13  see  other  cases  collected    ib.  at   p. 

App.  Ca.  61,  57  L.  J.  Cn.  661.  And  110,  where  "the  case  mentioned  in 

54/.  whether  it  applies  to  post-nuptial  Keble  "  is  that  which,  as  stated  in 

settlements.  the  text,   occurs  in  his    report    of 

(m.)  See  p.  78,  infra.  Johnson  v.  Pie. 

(n)  RoUe  Ab.   1.   2,   Action    sur  {p)  8  T.  R.  335.     It  is  also  re- 

Case,  D.  3.  cognized  in  Price  v.  Uewett  (1852) 

(o)  Johnson   v.    Pie    (1665)   Sid.  8  Ex.  146  (not  a  decision  on  tde 

258,  I   Lev.   169,  1    Keb.  913,  fnllv  point), 
cittd    l»y    Kni^hc    Br.iC!    V.  (J.    in 
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But  liable 
for  wrong 
apart  from 
contract, 
thorgh 
touching 
the  sub- 
ject mat- 
ter of  a 
contract. 


Qu. 

whether 
liable  on 
contract 
implied  in 
law. 


overriding  a  hired  mare.  But  if  an  infant's  wrongful  act, 
though  concerned  with  the  subject-matter  of  a  contract, 
and  such  that  but  for  the  contract  there  would  have  been 
no  opportunity  of  committing  it,  is  nevertheless  indepen- 
dent of  the  contract  in  the  sense  of  not  being  an  act  of  the 
kind  contemplated  by  it,  then  the  infant  is  liable.  The 
distinction  is  established  and  well  marked  by  a  modern 
case  where  au  infant  had  hired  a  horse  for  riding,  but  not 
for  jumping,  the  plaintiff  refusing  to  let  it  for  that 
purpose ;  the  defendant  allowed  his  companion  to  use  the 
horse  for  jumping,  whereby  it  was  injured  and  ultimately 
died.  It  was  held  that  using  the  horse  in  this  manner, 
being  a  manner  positively  forbidden  by  the  contract,  was 
a  mere  trespass,  for  which  the  defendant  was  liable  {q). 

It  is  doubtful  whether  an  infant  can  be  made  liable 
quasi  ex  contractu  (as  for  money  received),  when  the  real 
cause  of  action  is  a  wrong  independent  of  contract ;  but 
since  the  Judicature  Acts  have  abolished  the  old  forms  of 
action,  the  question  seems  of  little  importance  (/'). 


5.  Liability  in  equity  on  representation  of  full  age. 

When  an  infant  has  induced  persons  to  deal  with  him 
by  falsely  representing  himself  as  of  full  age,  he  incurs  an 
obligation  in  equity,  which  however  in  the  case  of  a  con- 
tract is  not  an  obligation  to  perform  the  contract,  and  must 
but  only  to  be  carefully  distinguished  from  it  (s).     Indeed  it  is  not  a 


In  equity 
liable  aad 
bound  by 
hia  acts, 
&c.,  if  he 
represent 
himself  as 
of  full  age 


(q)  Burnard  v.  Harjgis  (1863)  14 
C.  B.  N.  tS.  45,  32  L.  J.  C.  P.  189. 
The  bailment  was  determined,  as 
where  a  bailee  commits  theft  at 
common  law  by  "  breaking  bulk." 

(r)  The  liability  is  affirmed  by 
Mr.  Leake  (p.  546).  and  in  the 
State  of  Veimont  (Elwiil  v.  Martin, 
32  Vt.  217,  ap.  Cooley  on  Torts, 
112),  and  disputed  by  Mr.  Dicey 
(on  Parties,  284),  who  is  supported 
by  a  dictum  of  Willes  J.  assuming 
that  infancy  would  be  a  good  plea 
to  an  action  for  money  received, 
though  substantially  founded  on  a 


wrong.  Alton  v.  Midland  Ry.  Co. 
(1865)  19  C.  B.  N.  3.  at  p.  241 ;  34 
L.  J.  C.  P.  at  p.  297. 

(s)  Ace.  Bartlett  v.  Wells  (1862) 
IB.  &  S.  836,  31  L.  J.  Q.  B.  57. 
Declaration  for  goods  sold,  &c. 
Plea,  infancy.  Equitable  replica- 
tion, that  the  contract  was  induced 
by  defendant's  fraudulent  represen- 
tation that  he  was  of  age.  The 
replication  was  held  bad,  as  not 
meeting  the  defence,  but  only  show- 
ing a  diiitinct  equitable  right  colla- 
teral to  the  cause  of  action  sued 
upon. 
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contractual  obligation  at  all.     It  is  limited  to  the  extent  the  exteut 

we  have  stated  above  (p.  53),  and  the  principle  on  which  advantage 

it  is  founded  is  often  expressed  in  the  form  :  "  An  infant  <^*>f  ^^y 
^  .  j^  .  gained. 

shall  not  take  advantage  of  his  own  fraud."  A  review  of 
the  principal  cases  will  clearly  show  the  correct  doctrine. 
In  Clarke  v.  Cohley  (t)  the  defendant  being  a  minor  had 
given  his  bond  to  the  plaintiff  for  the  amount  of  two 
promissory  notes  made  by  the  defendant's  wife  before  the 
marriage,  which  notes  the  plaintiff  delivered  up.  The 
plaintiff,  on  discovering  the  truth,  and  after  the  defendant 
came  of  age,  filed  his  bill  praying  that  the  defendant  might 
either  execute  a  new  bond,  pay  the  money,  or  deliver  back 
the  notes.  The  Court  ordered  the  defendant  to  give  back 
the  notes,  and  that  he  shoidd  not  plead  to  any  action 
brought  on  them  the  Statute  of  Limitation  or  any  other 
plea  which  he  could  not  have  pleaded  when  the  bond  was 
given ;  but  refused  to  decree  payment  of  the  money, 
holding  that  it  could  do  no  more  than  take  care  that  the 
parties  were  restored  to  the  same  situation  in  which  they 
were  at  the  date  of  the  bond.  In  Lempriere  v.  Lange,  a 
quite  recent  case,  it  was  held  that  an  infant  who  had 
obtained  the  lease  of  a  furnished  house  by  representing 
himself  of  full  age  could  not  be  made  liable  for  use  and 
occupation  (it).  Cory  v.  Gertcken  (x)  shows  that  when  an 
infant  by  falsely  representing  himself  to  be  of  full  age  has 
induced  trustees  to  pay  over  a  fund  to  him,  neither  he  nor 
his  representatives  can  afterwards  charge  the  trustees  with 
a  breach  of  trust  and  make  them  pay  again.  Overton  v. 
Banister  (y)  confirms  this :  it  was  there  held,  however, 
that  the  release  of  an  infant  cestui  que  trust  in  such  a  case 
is  binding  on  him  only  to  the  extent  of  the  sum  actually 
received  by  him.     The  later  case  of  Wright  v.  Snowe  {z) 


(t)  (1789)  2  Cox,  173.     It  must  («)  (1879)  12  Ch.  D.  675. 

be  taken,  though  it  is  not  clear  by  {x)  (1816)  2  Madd.  40. 

the     report,    that     the     defendant  (y)  (1844)  3  Ha.  503. 

falsely   represented    himself    as   of  (z)  (1848)  2  De  6.  &  Sm.  321. 
full  atie. 
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There 
nmst.  be  a 
positive 
represen- 
tation, not 
niere  dissi- 
mnlafion  : 
and  the 
other 

party  must 
be  in  fact 
tniskd. 


seems  not  to  agree  with  this,  though  Overton  v.  Banister 
was  cited,  and  apparently  no  dissent  expressed.  There  a 
legatee  had  given  a  release  to  the  executrix,  representing 
himself  to  her  solicitor  as  of  full  age  ;  afterwards  he  sued 
for  an  account,  alleging  that  he  was  an  infant  at  the  date 
of  the  release.  The  infancy  was  not  sufficiently  proved, 
and  the  Court  would  not  direct  an  inquiry,  considering 
that  in  an}^  event  the  release  could  not  be  disturbed.  This 
appears  to  go  the  length  of  holding  the  doctrine  of  estoppel 
applicable  to  the  class  of  representations  in  question,  and 
if  that  be  the  effect  of  the  decision  its  correctness  may 
perhaps  be  doubted.  In  Stikeman  v.  Dawson  (a)  the  sub- 
ject of  infant's  liability  for  wrongs  in  general  is  discussed 
in  an  interesting  judgment  by  Knight  Bruce  V.-C.  and 
the  important  point  is  decided  that  in  order  to  establish 
this  equitable  liability  it  must  be  shown  that  the  infant 
actually  represented  himself  to  be  of  full  age ;  it  is  not 
enough  that  the  other  party  did  not  know  of  his  minority. 
And  as  there  must  bo  an  actual  false  representation,  so  it 
has  been  more  lately  held  that  no  claim  for  restitution  can 
be  sustained  unless  the  representation  actually  misled  the 
person  to  whom  it  was  made.  No  relief  can  be  given  if 
the  party  was  not  in  fact  deceived,  but  knew  the  truth  at 
the  time  ;  and  it  makes  no  difference  where  the  business 
Wits  actually  conducted  by  a  solicitor  or  agent  who  did  not 
know  (h). 


Proof  in 
bank- 
ruptcy. 


A  minor  cannot  be  adjudicated  a  bankrupt  in  the 
absence  of  an  express  representation  to  the  creditor  that  he 
was  of  full  age.  The  mere  fact  of  trading  cannot  be  taken 
as  a  constructive  representation  (c).  But  if  a  minor  has 
held  himself  out  as  an  adult,  and  so  traded  and  been  made 
baid<nii)t,  he  cannot  have  the  bankruptcy  annulled  on  the 


(a)  (1847)  1  De  G.  &  Sm.  90;  16 
L.  .7.  Ch.  20.^). 

(/))  Nelson  v.  Stodn-  (18r)9)  4  Du- 
G  &  .T.  458  ;  28  L.  J.  Ch.  751. 


(r)  Ex  parte  Jones  (1881)  18  Ch. 
Div.  109;  50  L.  J.  Ch.  673,  over- 
ruling  Ex  parte  Lynch  (1876)  2  Cli. 
D.  227,  45  L.  J.  Bkcy.  48. 
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ground  of  his  infancy  (d) ;  and  a  loan  obtained  on  the  faith 
of  an  express  representation  that  he  is  of  full  age  is  a  claim 
provable  in  bankruptcy  (e). 

A  transaction  of  this  kind  cannot  stand  in  the  way  of  a  Butsub-'e- 
subsequent  valid  contract  with  another  person  made  by  the  yaUd  cm- 
infant  after  he  has  come  of  asre  ;  and  the  person  who  first  ^^^^^'  ^*''*^'' 

fall  ace 

dealt  with  him  on  the  strength  of  his  representing  himself  prevails, 
as  of  age  acquires  no  right  to  interfere  with  the  perform- 
ance of  the  subsequent  contract  (/).    This  is  another  proof 
that  the  infant's  false   representation   gives  no  additional 
force  to  the  transaction  as  a  contract. 

It  was  also  held  in  the  case  referred  to  that,  assuming 
the  first  agreement  to  have  been  only  voidable,  it  was 
clearly  avoided  by  the  act  of  the  party  in  making  another 
contract  inconsistent  with  it  after  attaining  his  full  age. 
But  it  has  been  decided  in  Ireland  (as  we  have  seen)  that 
this  is  not  so  in  the  case  of  a  lease  granted  by  an  infant ; 
the  making  of  another  lease  of  the  same  property  to 
another  lessee  after  the  lessor  has  attained  full  age  is  not 
enough  to  avoid  the  first  lease  (g).  The  fact  that  an 
interest  in  property  and  a  right  of  possession  had  passed 
by  the  first  lease,  though  voidable,  seems  a  sufficient 
ground  for  the  distinction. 


II.  Married  Women.  Married 

women  can 

A  married  woman  is  capable  of  binding  herself  by  a  contract 
contract    only  "in  respect  of  and  to  the  extent  of  her  separate ° 
separate  property  "  (It).      This  limited  capacity  is  created  property, 
by  a  statute  founded  on  the  practice  of  the  Court  of  Chan-  mon^law" 
eery,  which  for  more  than  a  century  had  protected  married  disability. 

(cZ)  Ex  parte    Watson   (1809)    16  (/)  Inman   v.    Inman   (1873)    15 

Ves.  26.5,   Ex  parte  Bates  (1841)   2  Eq.  260. 

Mont.  D.  &  D.  .337.  (9)  Slator  v.  Brady  (1863)  14  Ir. 

(f)  Ex  parte   Unity  Bank  (1858)  C.  L.  61,  supra,  p.  56. 

3  De  G.  &  J.  63  ;  27  L.  J.    Bk.   33,  (A)  Married    Women's    Property 

see   observations    of    Jessel    M.R.  Act,  1882,  45  &  46  Vict.  c.  75,  <.  1. 
thereon,  18  Ch.  D.  at  p.  121. 
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women's  separate  interests  in  the  manner  to  be  presently 
mentioned.  Except  as  to  separate  property  the  old  com- 
mon law  rule  still  exists,  though  with  greatly  diminished 
importance.  That  rule  is  that  a  married  woman  cannot 
bind  herself  by  contract  at  all. 

If  she  attempts  to  do  so  "  it  is  altogether  void,  and  no 
action  will  lie  against  her  husband  or  herself  for  the  breach 
of  it "  (i)  And  the  same  consequence  follows  as  in  the 
case  of  infants,  namely,  that  although  a  married  woman  is 
answerable  for  wrongs  committed  by  her  during  the  cover- 
ture, including  frauds,  and  may  be  sued  for  them  jointly 
with  her  husband,  or  separately  if  she  survives  him,  yet 
she  cannot  be  sued  for  a  fraud  where  it  is  directly  con- 
nected with  a  contract  with  her,  and  is  the  means  of  effect- 
ing it  and  parcel  of  the  same  transaction,  e.g.,  where  the 
wife  has  obtained  advances  from  the  plaintiff  for  a  third 
party  by  means  of  her  guaranty,  falsely  representing  her- 
self as  sole  (i)  ;  but  it  is  doubtful  whether  this  extends  to 
all  cases  of  false  representation  by  which  credit  is  ob- 
tained (/v).  For  the  same  reason — that  the  law  will  not 
allow  the  contract  to  be  indirectly  enforced — a  married 
woman  is  not  estopped  from  pleading  coverture  by  having 
described  herself  as  sui  iuris  (I). 

The  fact  that  a  married  woman  is  living  and  trading 
apart  from  her  husband  does  not  enable  her  at  common 
law  to  contract  so  as  to  give  a  right  of  action  against  her- 
self alone  (m).  Nor  does  it  make  any  difference  if  she 
is  living  separate  from  her  husband  under  an  express 
agreement  for  separation,  as  no  agreement  between  hus- 
band and  wife  can  change  their  legal  capacities  and 
characters  (n). 


(/)  Ptr  Cur.  Fairhurd   v.  Lircr-  (I)  Camiam   v.   Farmer   (1849)    3 

pool  Adclp?ii  Loan  Association  (ISfyi)  Ex.  698. 

9  Ex.  422,  429,  23  L.  J.  Ex.  164.  {m)  iJayton  v.  Adams  (1796)  6  T. 

(k)   Wrirjht  V.  Leonard  (1861)  11  K.  605. 

C.  B.  N.  S.  2.'^.8,  30  L.  J.  C.  P.  365,  (n)  Marshall  v.    Rutton  (1800)  8 

where  the  Court  was  divided.  T.  R.  545  ;    see  Lord  Brougham's 

remarks,  3  M.  k  K.  221. 
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But  "  a  married  woman,  though  incapable  of  making  a  But  may 
contract,  is  capable  of  having  a  chose  in  action  conferred  contrac- 
upon  her,  which  will  survive  to  her  on  the  death  of  the  ^^^}, 

.  .  nghts  : 

husband,  unless  he  shall  have  interfered  by  doing  some  for  her 
act  to  reduce  it  into  possession":  thus  she  i^ight,  before  ^"^^^^  j^^ 
the   Married   Women's  Property  Act,  buy  railway  stock,  te  exercise 
and  become  entitled  to  sue  for  dividends  jointly  with  her  during  the 
husband  (o).    When  a  third  person  assents  to  hold  a  sum  coverture; 

.     ,         .  otherwise 

of  money  at  the  wife's  disposal,  but  does  not  pay  it  over,  for  her 
this  is  conferring  on  her  a  chose  in  action  within  the  g^r°'ive 
meaning  of  the  rule  (2?). 

During  the  joint  lives  of  the  husband  and  wife  the 
husband  is  entitled  iure  inariti  to  receive  any  sum  thus 
due ;  "but  if  the  wife  dies  before  the  husband  has  received 
it,  the  husband,  although  his  beneficial  right  remains  the 
same,  must  in  order  to  receive  the  money  take  out  ad- 
ministration to  his  wife ;  and  if  he  dies  without  having 
done  so,  it  is  necessary  that  letters  of  administration  should 
be  taken  out  to  the  wife's  estate  (for  such  is  still  the  legal 
character  of  the  money),  but  the  wife's  administrator  is 
only  a  trustee  for  the  representative  of  the  husband  "  {q). 
Accordingly  the  Court  of  Probate  cannot  dispense  with 
the  double  administration,  even  where  the  same  person  is 
the  proper  representative  of  both  husband  and  wife,  and 
is  also  beneficially  entitled  {t). 

Inasmuch  as  according  to  the  view  established  by  modern  Cannot 
decisions  a  promise  to  pay  a  debt  barred  by  the  Statute  of  ^"'"'"^ 
Limitation  operates  not  by  way  of  post-dating  the  original  renewd«'  t 
contract  so  as  to  "draw  down  the  promise"  then  made,  stirof  ^ 
but  as  a  new  contract  founded  on  the  subsisting  considera-  l^i^ita- 

tion. 

(o)  Per   Cur.  Dalton   v.   Midland  (p)  Fleet  v.  Perrins  (1869)  L   R 

Rij.  Co.  (1853)   13  C    B.  474,  22  L.  3  Q.  B.  536,  4  Q.  B.  500  ;  38  L  .J 

J.    C.    P.    177.     And   see   1   Wms.  Q.  B.  257. 

Saund.  222,223.     On  the  question  (5)  P<rr  Lord  Westbury,  Par<j/?f/- 

what   amounts    to    reduction    into  ton  v.  Altij.-Gen.  (1869)  L.  R.  4  H. 

possessioa,    see    Williams    on    Exe-  L.  100,  119. 

cutors,  1.  856  (7th   er).),  Widr/ery  v.  (r)    In    the    Goods    of     Hardinq 

Tepper  (1S77)  5  Ch.  D.  516  ;  7  Ch.  (1872)  L.  E.  2  P.  &  D.  394. 
Piv.  423  :  47  L.  J.  Ch.  550. 
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tion,  a  married  woman's  general  incapacity  to  contract 
prevents  such  a  promise,  if  made  by  her,  from  being 
effectual ;  and  where  before  the  marriage  she  became  a 
joint  debtor  with  another  person,  that  person's  acknow- 
ledgment after  the  marriage  is  also  ineffectual,  since  to 
bind  one's  joint  debtor  an  acknowledgment  must  be  such 
as  would  have  bound  him  if  made  by  himself  («). 

The  rules  of  law  concerning  a  wife's  power  to  bind  her 
husband  by  contract,  either  as  his  actual  or  ostensible 
agent  or,  in  some  special  circumstances,  by  a  peculiar 
authority  independent  of  agency,  do  not  fall  within  the 
province  of  this  work. 


Excep- 
tions : 
Queen 

Consort. 


Exceptions  at  coni'mon  law. — The  wife  of  the  King  of 
England  may  sue  and  be  sued  as  a  feme  sole  (Co.  Litt. 
133  a). 


Wife  of 
person 
civilly 
dead. 


The  wife  of  a  person  civilly  dead  may  sue  and  be  sued 
alone  {Ih.  132  h,  133  a).  The  cases  dwelt  on  by  Coke  are 
such  as  practically  cannot  occur  at  this  day,  and  it  seems 
that  the  only  persons  who  can  now  be  regarded  as  civilly 
dead  are  persons  convicted  of  felony,  and  not  lawfully  at 
large  under  any  licence  {t).  An  alien  enemy,  though  dis- 
abled from  suing,  is  not  civilly  dead,  and  his  wife  cannot 
sue  alone  on  a  contract  made  with  her  either  before  or 
during  coverture ;  so  that  while  he  is  an  alien  enemy 
neither  of  them  can  maintain  an  action  on  the  contract. 
The  remedy  may  thus  be  irrecoverably  lost  by  the  opera- 
tion of  the  Statute  of  Limitation,  but  this  inconvenience 
does  not  take  the  case  out  of  the  general  rule  (u).     This 


(s)  Pittam  V.  Foster  (1823)  1  B.  & 
C.  '248  ;  1  Wms.  Saund.  172. 

(t)  Transportation  was  considered 
as  an  abjuration  of  the  realm,  which 
coTild  be  determined  only  by  an 
actual  return  after  the  sentence 
had  expired  :  Carrol  v.  Bloimw 
(1801)  4  Esp.  27.  The  analoj;y  to 
Coke's  '  Civil  Death '  is  discussed, 


arff.   in  Ex  parte  Fi-anls   (1831)  7 
Bing.  762. 

(u)  De  Wahl  v.  JBraune  (1856)  1 
H.  &  N.  178,  25  L.  J.  Ex.  343. 
Perhaps  it  may  be  doubted  whether 
'  civil  death  '  was  ever  really  ap- 
propi  iate  as  a  term  of  art  in  English 
courts  except '  when  a  man  entereth 
into  religion  [i.e.   a  religious  order 
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decision  does  not  expressly  overrule  any  earlier  authority 
(and  there  is  such  authority)  (x)  for  the  proposition  that 
she  may  be  sued  alone.  But  it  is  conceived  that  such 
must  be  the  result. 


It  appears  to  be  the  result  of  the  authorities  that  the  0^  alien 
wife  of  an  alien  husband  who  has  never  been  in  England  left  the 
may  bind  herself  by  contract  if  she  purports  to  contract  ^^i"gd"ni : 
as  a  feme  sole. 

"By  the  custom  of  London,  if  o.  feme  covert,  the  wife  ^"^^toni  "f 
of  a  freeman,  trades  by  herself  in  a  trade  witli  which  her  to  married 


in  England]  and  is  professed '  :  in 
that  case  he  could  make  a  will  and 
appoint  executors  (who  might  be 
sued  as  such  for  his  debts,  F.  N.  B. 
121,  O.),  and  if  he  did  not,  his  goods 
could  be  administered  (Litt.  s.  200, 
Co.  Litt.  131  h).  Bracton,  how- 
ever, speaks  of  outlawry  (426  h)  as 
well  as  religious  profession  (301  h) 
as  mors  civilis.  A  person  under  the 
penalties  of  praemunire,  which  in- 
clude being  put  out  of  the  Queen's 
protection,  would,  I  suppose,  be  in 
the  same  plight  as  an  outlaw.  The 
Roman  mors  cirilis  was  a  pure  legal 
fiction,  introduced  not  to  create 
disabilities,  but  to  obviate  the  in- 
convenient results  of  disabilities 
otherwise  created.  (Sav.  Syst.  2. 
164.)  As  to  the  mart  civile  of  modern 
French  law  (now  abolished  since 
1854),  see  ib.  151  sqq. 

[x)  Dern/  v.  Duchess  of  Mazarine 
(1697)  1  Ld.  Raym.  147.  Lord 
Kenyon  twice  held  that  the  wife  of 
an  alien  who  has  left  the  kingdom 
for  some  time,  and  is  not  known  to 
have  any  intention  of  returning, 
may  be  sued  alone  on  contracts 
made  by  her  after  his  departure 
( Walford  v.  Duchess  de  Pienne,  2 
Esp.  554  ;  Franks  v.  same  defen- 
dant, ib.  587  ;  Dicey  on  Parties, 
296)  ;  the  reason  being,  it  seems, 
that  in  the  case  of  an  alien  no 
animus revertendi  could  be  presumed. 
But  in  a  third  action  against  the 
same  defendant  (the  husband  having 

P. 


in  the  mean  time  returned  to  Eng- 
land and  gone  away  again)  Lord 
Ellenborough  took  a  different  view 
and  nonsuited  the  plaintifp.  He 
thought  such  an  action  could  be 
maintained  only  when  the  hus- 
band had  never  been  in  the  king- 
dom (in  which  case  the  right  of 
action  had  already  been  upheld  by 
the  Court  of  Common  Pleas  {De 
GaiUon  v.  UAigJe  (1798)  1  Bos.  & 
P.  357)  ;  here  the  husband  had 
lived  with  his  wife  in  England,  and 
was  under  no  legal  disability  to 
rejoin  her.  The  Court  refused  a 
rule  to  set  aside  the  nonsuit.  {Kay 
V,  Duchessde  Pienne  (1811)  3  Camp. 
123.)  In  a  more  modern  case, 
again,  the  Court  of  Exchequer 
thought  that  Lord  Ellenborough 
had  conceded  too  much,  and  that 
such  an  action  was  in  no  case  main- 
tainable without  showing  that  on 
the  particular  occasion  the  wife 
actually  contracted  as  a  feme  sole. 
{Barden  v.  Keverberg  (1836)  2  M.  & 
W.  61,  6  L.  J.  Ex.  m.)  It  is  sub- 
mitted that  as  to  the  former  point 
it  would  be  enough  to  show  that 
the  husband  never  had  an  English 
domicil,  or  at  all  events  that  he 
never  resided  in  England.  It  seems 
unreasonable  that  the  mere  fact  of 
his  having  at  some  time  been  in 
England  should  make  all  the  differ- 
ence. But  the  question  is  now  of 
little  interest. 
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woman       husband  does  not  intermeddle,  she  may  sue  and  be  sued 
alone.         as  a  fertie  sole,  and  the  husband  shall  be  named  only  for 
conformity;  and  if  judgment  be  given  against  them,  she 
only  shall  be  taken  in  execution."     (Bacon,  Abr.  Customs 
of  London,  D.)     This   custom   applies   only  to   the   city 
courts    {y),   and    even   there    the   formal  joinder   of  the 
husband  is   indispensable.     But  if  acted  upon   in  those 
courts  it  may  be  pleaded  as  matter  of  defence   in  the 
superior  courts  {z),  though  they  do  not  otherwise  notice 
the  custom  (a). 
Contracts        In  certain  exceptional  cases  in  which  the  wife  has  an 
band  as\'o  adverse  interest  to  the  husband  she  is  not  incapable  of 
separa-       contracting  with  him.    Where  a  wife  had  instituted  a  suit 
may  be "'     for  divorce,  and  she  and  her  husband  had  agreed  to  refer 
good.  ^\^Q  matters  in  dispute  to  arbitration,  her  next  friend  not 

being  a  party  to  the  agreement,  the  House  of  Lords  held 
that  under  the  circumstances  of  the  case  she  might  be 
regarded  as  a  /erne  sole,  that  the  agi^eement  was  not  in- 
valid, and  that  the  award  was  therefore  binding  (b). 

The  real  object  of  the  reference  and  award  in  this  case 
having  been  to  fix  the  terms  of  a  separation,  it  was  later 
held  that  the  Court  would  not  refuse  to  enforce  an  agree- 
ment to  execute  a  deed  of  separation  merely  because  it 
was  made  between  the  husband  and  wife  without  the  in- 
tervention of  a  trustee  (c).  In  the  simpler  case  of  an  agree- 
ment to  live  apart,  with  incidental  provisions  for  main- 
tenance, the  agreement  does  not  require  the  intervention 
of  a  trustee,  and  the  wife  (apart  from  the  Married  Women's 
Property  Act,  which  does  not  apply)  can  sue  the  husband 


{?/)  Caudell  v.  Sha%o  (1791)  4  T.  (&)  Bateman  v.  Countess  of   Boss 

K.  361.  (1813)  1  Dow.  235. 

(^)  Beard  V.  WM   (1800)  2  Bos.  (c)  Vansittartv.  Vansittart  (1858) 

&  P.  93.      Since  the  Act  of  1882  4  K.  &  J.  62  ;  27  L.  J,  Ch.   222  ; 

the  only  effect  of  the  custom,  if  any,  but  the  agreement  not  enforceable 

seems  to  be  that  a  married  woman  for    other    reasons  ;     affirmed    on 

trading  in  the  City  of  London  may  appeal,  2  De  G.  &  J.  249  ;  27  L.  J. 

be  subject  to  greater  personal  lia-  Ch.  289  ;  but  no  opinion  given  on 

bility  than  elsewhere.  this  point. 

(«)  Caudell  V.  Shaxv,  supra. 
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for  arrears  of  maintenance  due  under  it  (c?).  It  does  not 
follow  that  in  such  transactions  a  married  woman  has  all 
the  powers  of  a  feme  sole.  She  has  only  those  which  the 
necessity  of  the  case  requires.  She  is  apparently  com- 
petent to  compromise  the  suit  with  her  husband  (e) :  but 
she  cannot,  as  a  term  of  the  compromise,  bind  her  real 
estate  (not  being  settled  to  her  separate  use)  without  the 
acknowledgment  required  by  the  Fines  and  Recoveries 
Act  (/'). 

Statidory   exceptions  other   than    Married    Women's  Statutory 

-rt  1       A    ±  excep- 

Property  Act.  tions : 

By  the  Act  constituting  the  Court  for  Divorce  and  Judicial 
Matrimonial  Causes,  20  &  21  Vict.  c.  85,  a  wife  judicially  t^ns  and 
separated  from  her  husband  is  to  be  considered  whilst  so  protection 
separated  as  a  feme  sole  for  the  purposes  of  (inter  alia) 
contract,  and  suing  and  being  sued  in  any  civil  proceeding 
(s.  2G)  {g)  ;  and  a  wife  deserted  by  her  husband  who  has 
obtained  a  protection  order  is  in  the  same  position  while 
the  desertion  continues  (s.  21).  This  section  is  so  worded 
as  when  taken  alone  to  countenance  the  supposition  that 
the  protection  order  relates  back  to  the  date  of  desertion. 
It  has  been  decided,  however,  that  it  does  not  enable  the 
wife  to  maintain  an  action  commenced  by  her  alone  before 
the  date  of  the  order  [h).  These  provisions  are  extended 
by  an  amending  Act  in  certain  particulars  not  material  to 
be  noticed  here  (21  &  22  Vict.  c.  108,  ss.  6-9) ;  and  third 
parties  are  indemnified  as  to  payments  to  the  wife,  and 
acts  done  by  her  with  their  permission,  under  an  order  or 

(d)  McGregor  v.  McGregor  (1888)  Gibson  (1867)   4  Eq.  162  ;  36  L.  J. 

21  Q.  B.  Div.  421  ;  57  L.  J.  Q.  B.  Ch.  646;  see  also,  as  to  the  divorced 

591.  wife's  rights,  Wells  v.  Malbon  (1862) 

(c)  Rowley  v.  Rowley  (1866)  L.  R.  31  Beav.   48  ;    31   L.  J.    Ch.  344  ; 

2  Sc.  &  D.  63.  Fitzgerald  v.  Chapman  (1875)  1  Ch. 

(/)  CahillY.  Cahill  (1883)  8  App.  D.  563  ;  45  L.  J.  Ch.  23;  Burton  v. 

Ca.  420.  Sturgeon  (1876)  2  Ch.  Div.  318  ;    45 

(g)  The  same  consequences  follow  L.  J.  Ch.  633. 
afo7-tiorion  & dissolutionoi ma,Tna.ge,  (/*)  MidlandRy.  Co.  v.  Pye  (1861) 

though   there  is  no  express  enact-  10  C.  B.  N".  S.   179  ;  30  L.  J.  C.  P. 

ment  that  they  fhall :    Wilkinson  v.  314. 

G   2 
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decree  which  is  afterwards  discharged  or  reversed  (s.  10). 
The  words  as  to  "  suing  and  being  sued  "  in  this  section 
are  not  confined  by  the  context  to  matters  of  property 
and  contract,  but  are  to  be  liberally  construed :  a  married 
woman  who  has  obtained  a  protection  order  may  sue  in 
her  own  name  for  a  libel  (i). 

Equitable  In  the  last  century,  if  not  earlier,  the  Court  of  Chancery 
Sparate  '  recognized  and  sanctioned  the  practice  of  settling  property 
estate.  vipon  married  women  to  be  enjoyed  by  them  for  their 
separate  use  and  free  of  the  husband's  interference  or 
control.  To  this  was  added,  towards  the  end  of  the  18th 
century,  the  curious  and  anomalous  device  of  settling 
property  in  trust  for  a  married  woman  "  without  power  of 
anticipation,"  so  that  she  cannot  deal  in  any  Avay  with  the 
income  until  it  is  actually  payable.  During  the  present 
century  a  doctrine  was  elaborated,  not  without  difficulty 
and  hesitation,  undei'  which  a  married  woman  having 
separate  property  at  her  disposal  (not  subject  to  the  pecu- 
liar restraint  just  mentioned)  might  bind  that  property, 
though  not  herself  personally,  by  transactions  in  the  nature 
of  contract.  Some  account  of  this  doctrine  is  given  for 
reference  in  the  Appendix.  The  authorities  which  estab- 
lished it  are  still  applicable,  as  regards  property  acquired 
by  a  married  woman  for  her  separate  use  before  January 
1,  1883,  to  transactions  before  that  date  on  which  any 
claim  in  respect  of  such  property  is  founded. 

The  Married  Women's  Property  Act 

45  &  46  The  provisions  of  the  Married  Women's  Property  Act, 

Vict.  c.  75.  jgg2^  are  so  much  wider  that  they  may  be  described  as  a 

new  body  of  law,  consolidating  and  superseding  the  results 

(i)   Ramsden   v.    Brearleji    (1875)  sion  before  the  date  of  the  order  : 

L.  R.  10  (2.  B.  147  ;  44  L.' J.  Q.  B.  Re  Coimrd  d:  Adam' n  P urchase  (1876) 

46.     She  can  give  a  valid  receipt  20  Eq.  179;  44  L.  J.  Ch.  384. 
for  a  Itgacy  not  reduced  into  posses- 
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of  niauy  cases  in  equity  as  well  as  tlie  previous  Acts  of 
1870  and  1874,  which  this  Act  repealed.  The  law,  as 
now  declared,  is  to  this  effect : 

Separate  property  is 

(i)  Property  acquired  by  any  married  woman  after 
January  1,  1883,  including  earnings  (k)  : 

(ii)  Property  belonging  at  the  time  of  marriage  to  a 
woman  marrying  after  January  1,  1883  (/). 

Special  trusts  created  in  favour  of  a  married  woman  by 
will,  settlement  or  otherwise  are  not  affected  by  the 
Act  {m). 

Subject  to  any  settlement  (ii),  a  married  woman  can 
bind  herself  by  contract  "  in  respect  of  and  to  the  extent 
of  her  separate  property,"  and  can  sue  and  be  sued 
alone  (o). 

Damages  and  costs,  if  recovered  by  her,  become  her 
separate  property;  if  against  her,  are  payable  out  of  her 
separate  property  and  not  otherwise  (2J).  A  married 
woman  trading  alone  can  be  made  bankrupt  in  respect  of 
her  separate  property  (q). 

A  contract  made  by  a  married  woman 

(i)  Is  presumed  to  be  made  with  respect  to  and  to  bind 
her  separate  property  (r) : 


(A)  Ss.  5,  25.  Property  falling  into  (1884)  13  Q.  B.  Div.  784. 

possession    since  the   Act  under  a  ip)  S.  1,  sub-s.  2. 

title   acquired   before  it    is   not  in-  (7)  S.  1,  sub-s.  5.    An  unexecuted 

eluded:     Reid   v.   Beid   (1886)    31  general  power  of  appointment  is  not 

Ch.  Div.  402.  "  separate  property,"  and  a  married 

(I)  S.  2.  woman  cannot  be  compelled  to  exe- 

(m)  S.   19,  which  "prevents  the  cute   such  a  power  for  the  benefit 

previous  enactment  from  interfering  of  her  creditors  :  Ex  parte  Gilchrist 

with  any  settlement  which  would  (1886)    17  Q.   B.  Uiv.  521.     S.  19 

have  bound  the  property  if  the  Act  does  not  prevent  property  to  which 

had    not    passed "  :     Cotton   L.  J,  she  is  entitled  under  a  settlement, 

Hancock  v.  Hancock    (1888)  38  Ch.  without   restraint    on  anticipation, 

Div.  78,  90,  57  L.  J.  Ch.  396.  from  passing  to  the  trustee  in  bank- 

{n)  See  Stonors  Trusts  (1883)  24  ruptcy  :    Ex  parte  Boyd  (1888)  21 

Ch.  D.  195;  52  L.  J.  Ch.  776.  Q.  B.  Div.  264,  57  L.  J.  Q.  B.  553. 

(o)  As  to  the  retrospective  opera-  ()•)  Formerly  there  was  no  such 

tion  of  the  Act  with  regard  to  power  presumption  unless  she  was  living 

to  sue  on  a  cause  independent   of  apart    from     her    husband.       See 

con^•^Rf^•,   "ee    Wddon   v.    Winsloio  note  C. 
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(ii)  If  SO  made  and  binding,  binds  her  after-acquired 
separate  property  (s). 

A  married  woman's  separate  property  is  liable  for  her 
ante-nuptial  debts  and  obligations  (t).  She  cannot  avoid 
this  liability  by  settling  the  property  on  herself  without 
power  of  anticipation  (u).  As  to  women  married  before 
January  1,  1883,  such  liability  applies  only  to  separate 
property  acquired  by  them  under  the  Act  (t). 

The  Act  contains  other  provisions  as  to  the  title  to  stocks 
and  other  investments  ree-istered  in  a  married  woman's 
name  either  solely  or  jointly  (cc),  the  effecting  of  life 
assurances  by  a  married  woman,  or  by  either  husband  or 
wife  for  the  benefit  of  the  family  (y),  procedure  for  the 
protection  of  separate  property  (z),  and  other  matters  which 
belong  more  to  the  law  of  Property  than  to  the  law  of 
Contract. 

It  is  not  expressly  stated  by  the  Act  whether  on  the 
termination  of  the  coverture  by  the  death  of  the  husband, 
or  by  divorce,  a  married  woman's  debts  contracted  during 
the  coverture  with  respect  to  her  separate  property  do  or 
not  become  her  personal  debts.  If  not,  the  only  remedy 
would  be  against  her  separate  property  which  existed  as 
such  during  the  coverture,  so  far  as  it  could  still  be  identi- 
fied and  followed.  It  can  hardly  have  been  intended  by 
the  legislature  that  a  creditor  should  be  the  worse  off  by 
his  debtor  acquiring  a  greater  legal  capacity.  Perhaps 
the  words  "  separate  property  "  are  large  enough,  though 
not  strictly  apt,  to  include  property  belonging  to  or 
acquired  by  a  woman  who  has  become  a  feme  sole. 

The  Act  does  not  remove  the  effects  of  a  restraint  on 
anticipation.     A  married  woman's  creditor  is  not  enabled 

(s)  S.  1,  siib-S3.   3,4.     Formerly  doubtful  in  cases  not  under  the  Act : 

otherwise:  Pike  V.  Fitqihhon  (1881)  see  Appendix,   Note  C.     As  to  the 

17  Ch.  Div.  454  ;  50  L.  J.  Ch.  394.  Act  of  1870,  Axford  v.  Reid  (1889) 

And  now,  it  has    been  held,  only  22  Q.  B.  Div.  548,  58  L.  J.  Q.  B.  230. 

when  she  has  separate  property  at  {u)  S.  19. 

the  date  of  the  contract:    Re  Shake-  (x)  Ss.  6 — 10. 

spear  (1885)  30  Ch.  D.  169.   Scd  qn.  (;/)  R.  11. 

(0  S.  13.     Ttjis  liability  is  at  leatt  (z)  S.  12. 
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to  have  execution  or  any  incidental  remedies  against  pro- 
perty subject  to  such  restraint  (a). 

On  the  other  hand  it  does  not  exclude  such  equitable 
rights  and  remedies  against  a  married  woman's  separate 
estate  as  were  previously  recognized.  Where  a  married 
woman  carries  on  a  separate  business,  her  husband  can 
sue  her  for  advances,  made  during  the  coverture  for  the 
purposes  of  that  business  (b),  on  the  general  principle  that 
in  respect  of  her  separate  estate  she  is  treated  as  a  feme  sole. 
And  it  may  still  be  possible  in  some  case?  not  within  the 
Act  to  enforce  a  married  woman's  contract  by  means  of 
the  equitable  doctrine  of  imperfect  exercise  of  a  power  (c). 

III.  Lunatics  and  Drunken  Persons. 

It  will  be  convenient  to  consider  these  causes  of  dis-  Drunken- 
ability  together,  since  in  our  modern  law  drunken  men  Lunaev 
(so  far  as  their  capacity  of  contracting  is  affected  at  all)  are 
on  the  same  footinef  as  lunatics. 


First,  as  to  the  peculiar  and  exceptional   contract  of  Lunatic's 

marr: 
void. 


marriage.     The  marriage  of  a  lunatic  is  void,  and  there  is  '^*''"^^® 


no  ground  for  requiring  a  less  degree  of  sanity  for  a  valid 
marriage  than  for  the  making  of  a  will  or  for  other  pur- 
poses (d).     Apart  from  this,  it  seems  to  have  been  alwaj^s  General 
admitted,  on  the  one  hand  that  a  lunatic  is  incapable  of  p^j^'^.^ 
contracting  or  doing  other  acts  in  the  law  after  he  has  alwa,ys 
been  found  lunatic  by  inquisition  and  while  the  commis-  lunatic's 
sion  of  lunacy  is  in  force  (e)  ;  and,  on  the  other  hand,  that  contract  in 
a  lunatic  (not  so  found)  who  has  lucid  intervals  is  capable  interval 
of  contracting  during  those  intervals  (/).  s°°^' 

(a)  Draycott  v.  Harrison  (1886)  30,  is  rep.  by  the  Stat.  Law  Revision 

17  Q.  B.  D.  147.  Act,  1873. 

(6)    Butler  v.    Buthr   (1885)    16  (e)^crer%'sca.  (1603)  4  Co.  Rep. 

Q.  B.  Div.  374.  123  b  ;  Bacon,  Abr.  Idiots  and  Lu- 

(c)  See    per  Fry  L.J.    Ex  parte  natics  (F). 
(?i/cAm«(1886)17Q.B.Div.atp.532.  (f)  Beverley's ea.. ;  Hall  v.  Warren 

(d)  Hancock  v.  Beaty  (1867)  L.  (1804)  9  Ves.  605,  cp.  Selby  v.  Jack- 
R.  1  P.  &  D.  335,  341  ;  36  L.  J.  son  (1843)  6  Beav.  192  ;  13  L.  J. 
Mat.  57.     The  statute  15  Geo.  2,  c.  Bk.  249. 
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Liability  It  is  equally  settled  that  a  lunatic  or  liis  estate  may  be 
saries,  &c.  liable  qucisi  ex  contractu  for  necessaries  supplied  to  him 
in  good  faith  (g) ;  and  this  applies  to  all  expenses  neces- 
sarily incurred  for  the  protection  of  his  person  or  estate, 
such  as  the  cost  of  the  proceedings  in  lunacy  (Ji).  But  it  is 
doubtful  whether  a  person  who  sujDplies  necessaries  to  a 
lunatic  knowing  him  to  be  such  can  have  an  action  against 
the  lunatic  as  on  a  contract  "  implied  in  law "  (i).  A 
husband  is  liable  for  necessaries  supplied  to  his  wife  while 
he  is  lunatic;  for  the  wife's  authority  to  pledge  his  credit 
for  necessaries  is  not  a  mere  agency,  but  springs  from  the 
relation  of  husband  and  wife  and  is  not  revoked  by  the 
husband's  insanity  (k).  In  the  same  way  drunkenness  or 
lunacy  would  be  no  answer  to  an  action  for  money  had  and 
received,  or  for  the  price  of  goods  furnished  to  a  drunken 
or  insane  man  and  kept  by  him  after  he  had  recovered  his 
reason:  in  this  last  case,  however,  his  condact  in  keeping 
the  goods  would  be  evidence  of  a  new  contract  to  pay  for 
them  (1). 

There  is  also  express  authority  (which  one  would  think 
hardly  necessary)  to  show  that  contracts  made  by  a  man 
of  sound  mind  who  afterwards  becomes  lunatic  are  not 
invalidated  by  the  lunacy  (m).  It  seems  that  an  agency  is 
determined  by  the  principal  becoming  insane,  except  as  to 
l^ersons  who  deal  in  good  faith  with  the  agent  in  ignorance 
of  his  insanity  (n). 

On  the  general  principles  of  the  subject  widely  diiFerent 
theories  have  been  favoured  at  different  times. 

History  uf      1.  According  to  Coke,  the  drunkenness  or  lunacy  of  the 

{(/)  Bayster  v.  Earl  of  Portsmouth  [h)  Read  v.  Legard  (1851)  6  Ex. 

(1826)  5  B  &  C.  170,  s.c.  more  fully,  636,  20  L.  J.  Ex.  309. 

nom.  Baxter  v.  Earl  P.,  7  D.  &  R.  (I)  Gore  v.  Gibson  (1845)  13  M.  & 

614.  W.  623,  14  L.  J.  Ex.  151. 

(Ii)  Williams  v.  Wentworth  (1842)  (7n.)  Owen    v.  Davies,   1   Ves.   Sr. 

5  Beav.  325  ;  Stcdman  v.  Bart,  Kay,  82. 

607.  (n)  See  Brew  v.  Nunn   (1879)   4 

(i)  Re  Weaver  (1882)  21  Ch.  Div.  Q.  B.  Div.  661  ;  48  L.  J.  Q.  B.  591. 
;it  pp.  619,  620. 
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party  is  no  ground  whatever  for  avoidinoj  the  contract.  opii"«iis  as 

L,  „  .  ,  ?  ,  1      t*'  contract 

For  "as  for  a  drunkard  who  is  voluntarius  dcenion,  he  of  lunatic, 
hath  (as  hath  been  said)  no  privilege  thereby,  but  what  hurt  *  ^gral 
or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it."  Coke :  No 
(Co.  Litt.  247  a).  And  although  this  moral  reason  does  stultify 
not  exist  in  the  case  of  lunacy,  yet  the  lunatic  is  equally  himself, 
bound,  for  "  no  man  of  full  age  shall  be  received  in  any 
plea  by  the  law  to  disable  his  own  person,  but  the  heir 
may  well  disable  the  person  of  the  ancestor  for  his  own 
advantage  in  such  case.''  (Litt.  s.  405  (o) ;  Co.  Litt.  2  h ; 
Beverley  s  ca.  4  Rep.  123  h,  where,  however,  it  is  said  that 
even  the  heir  or  executor  could  not  avoid  matter  of  record, 
and  it  is  also  said  that  the  party  when  he  recovers  his 
memory  cannot  remember  what  he  did  when  he  was  non 
comjjos  oiie7itis.)  As  regards  drunkenness,  this  doctrine  is 
on  the  face  of  it  a  wholly  mistaken  application  of  a 
princiiDle  which  is  properly  applicable  to  criminal  offences 
and  merely  wrongful  acts,  but  has  nothing  to  do  with 
liabilities  ex  contractu.  As  regards  lunacy,  it  is  a  merely 
frivolous  technicality.  However,  we  find  it  adopted  by 
Lord  Tenterden  as  late  as  1827,  though,  as  we  shall 
immediately  see,  it  had  long  before  that  time  been  ex- 
ploded by  other  judges  (p).  It  seems  at  least  doubtful 
whether  it  was  really  supported  by  the  authorities  Coke 
had  before  him.  At  any  rate  they  were  conflicting,  and 
Fitzherbert  (F.  N.  B.  202  d)  was  expressly  against  him, 
considering  the  case  of  an  infant  as  analogous.  Bracton, 
following  the  Institutes  (q),  said :  "  Furiosus  autem 
stipulari  non  potest  uec  aliquod  negotium  agere,  quia  non 
intelligit  quid  agit "  (fol.  100  a,  cf.  165  h ;  and  see  Fleta, 
3,3.     §§8,10.) 


(o)  The  text  of  Littleton  concerns  {p)  Brown  v.  Jodrdl  (1827)  3  C. 

only   the    right    of   entry    after   a       &  P.  30. 

descent,   but    Coke's    comment    is  (q)  Inst.  3. 19,  8;  Gai.  3.  106.    For 

general,  and  Beverley's  case  was  on       exposition  of  the  Roman  Law,  see 
a  bond.  Savigny,   Syst.   3.    83 — 86 ;  and  op, 

Puthier,  Obi.  §§  49—51 . 


90  CAPACITY  OF  PARTIES. 

First  2.  Another  theory  is  that  a  man  so  drunk  or  so  insane 

theory :      as  not  to  know  what  he  is  about  cannot  have  that  con- 
Contract     sentinff  mind  which  is  indispensable  to  the  formation  of  a 

void  for  ®  . 

absolute     contract,  and  his  agreement  is  therefore  merely  void.    But 
inca-  ^£  j^j    niind  is  only  so  confused  or  weak  that  he  cannot  be 

pacity,  or  •/  _ 

voidable  said  not  to  know  what  he  is  about,  but  yet  is  incapable  of 
according  f^^Hj  understanding  the  terms  and  effect  of  his  contract, 
to  circum-  g^^-^^j  jf  ^}^jg  jg  known  to  the  other  party,  then  he  may 
indeed  contract,  but  the  contract  will  be  voidable  at  his 
option,  on  the  ground  of  the  other  party's  fraud  in  taking 
advantage  of  his  weakness.  According  to  this  the  first 
class  of  cases  would  be  reckoned  with  others  in  which 
agreements  are  absolutely  void  for  want  of  real  consent  (as 
to  which  see  post,  Ch.  IX.)  and  the  second  would  come 
under  the  general  head  of  fraud. 

We  find  the  first  branch  of  this  opinion  decidedly  adopted 
in  common  law  practice  in  the  last  century  and  the  earlier 
part  of  this,  no  doubt  by  way  of  reaction  against  Coke's 
extravagant  dogmas.  Lunacy  was  held  admissible  as 
evidence  under  a  plea  of  non  est  factum,  i.e.  as  showing 
the  lunatic's  act  to  be  wholly  void  (r) ;  and  the  like  was 
said  of  drunkenness  (s).  Lord  Ellenborough  distinctly  laid 
down  that  when  the  existence  of  an  agreement  between 
the  parties  was  in  issue,  it  was  completely  negatived  by 
the  intoxication  of  one  party  at  the  time  of  making  the 
alleged  agreement ;  and  this  was  approved  by  the  Court 
of  King's  Bench  {t). 

The  same  view  is  to  be  found  in  the  modern  case  of 
Gore  V.  Gibson  (u),  where  however  it  was  not  material  to 
the  decision,  as  the  drunkenness  of  the  defendant  and  the 
plaintiff's  knowledge  of  it  were  specially  pleaded.      And 

(r)   Yates  v.  Boen  (1739)  2    Str.  scope  of  the  "  general  issue."    Lord 

1104.  Ellenborough' s   doctrine  was  crifci- 

(s)  Buller,  N.  P.  172.  cized,  however,  as  early  as  1823  : 

[t)  Pitt  V.  Smith  (1811)  3  Camp.  see  the  reporter's  note  in  1  Bligh  at 

33.     We  must  not  forget  the  ten-  p.  161 — 2. 

dency    of     the    Courts  in  the  last  («)  (1845)  13  M.  &  W.  623, 14  L. 

century  and  the  early  part  of  this  J.  Ex.  151. 

to  enlarge  as  much   as  possible  the 
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both  branches  of  the  doctriDe  were  recognized  ia  equity 
and  were  completely  stated  by  Sir  W.  Grant  {x). 

"  I  think  a  Court  of  Equity  ought  not  to  assist  a  person  to  get  rid  of  any 
agreement  or  deed  merely  upon  the  ground  of  his  having  been  intoxicated 
at  the  time :  I  say  merely  upon  that  ground  ;  as  if  there  was  .  .  .  any 
unfair  advantage  made  of  his  situation  or  .  .  .  any  contrivance  or 
management  to  draw  him  into  drink,  he  might  be  a  proper  object  of  relief 
in  a  Court  of  Equity.  As  to  that  extreme  state  of  intoxication  that  deprives 
a  man  of  his  reason,  I  apprehend  that  even  at  law  it  would  invalidate  a 
deed  obtained  from  him  while  in  that  condition." 

This  doctrine  is  quite  intelligible,  and  in  principle  there  Justifiable 
is  nothing  to  be  said  against  it.    But  the  distinction  between  jjjj^.  ^^^ 
inability  to  understand  so  much  as  the  nature  of  a  trans-  conve- 
action  (which  would  make  it  wholly  void)  and  inability  to 
form  a  free  and  rational  judgment  of  its  effect  (which  if 
known  to  the  other  party  would  make  it  only  voidable)  is 
too  fine  and  doubtful  to  be  convenient  in  practice.     The 
confusion  of  mind  generally  produced  by  drunkenness  is 
exquisitely  described  by  Chaucer  in  the  Knight's  Tale : 

"A  dronke  man  wot  well  he  hath  an  hous. 

But  he  not  [i.e.,  ne  wot]  which  the  righte  way  is  thider." 

Whether  in  any  particular  case  a  state  of  consciousness  of 
this  kind  does  or  does  not  amount  to  absolute  deprivation 
of  a  consenting  mind  for  the  purposes  of  contract  is  a 
question  which  it  would  be  probably  impracticable,  and 
certainly  undesirable,  for  a  court  of  justice  to  enter  upon. 
The  same  considerations  apply  with  almost  or  quite  the 
same  force  to  the  capacity  of  a  lunatic. 

The  reason  why  this  inconvenience  so  long  escaped  notice 
appears  to  be  that  in  the  greater  number  of  cases  it  is  not 

[x)  Cooke  V.  Claywortli  W'^W)  18  standing  the  effect  of  his  contract  is 

Ves.    12,    15.     The    references   to  of    itself   a   sufficient     ground    for 

earlier  cases  are  purposely  omitted.  refusing  specific  performance,  it  is 

He  also  said  that  a  Court  of  Equity  distinctly     contradicted     by     later 

ought  not  to  assist  a  person  who  decisions.     LiyhtfootY.  Heron  (l?s^2) 

has  obtained    an    agreement    from  3  Y.  &  C.  Ex.  586  ;  Shaw  v.  Thack- 

another  in  a  state  of  intoxication  ;  ray   (1853)    1    Sm.  &  G.  537   (but 

but  this  is  a  mere  dictum,  and  if  it  with  some  hesitation,  on  the  ground 

mfans  that  intoxication  not  such  as  that  the  real  defendant  was  not  the 

to   prevent  the  party  from  under-  venJor  but  a  subsequent  purchaser). 
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necessary  to  decide  whether  the  agreement  was  originally 
void  or  only  voidable. 

Present  3.  The  opinion  which  has  now  prevailed  is  that  the 

Contract     contract  of  a  lunatic  or  drunken  man  who  by  reason  of 
voidable  if  lunacy  or  drunkenness  is  not  capable  of  understanding  its 
lunacy,&c.,  terms  or  forming  a  rational  judgment  of  its  effect  on  his 
otheT°  *°    interests  is  not  void  but  only  voidable  at  his  option  :  and 
party.         this  Only  if  his  state  is  known  to  the  other  party. 
Melton  V.        The  principle  was  established  by  the  judgment  of  the 
Camroux.    Exchequer  Chamber  in  Molton  v.  Camroux  {y).    The  action 
was  brought  by  administrators  to  recover  the  money  paid 
by  the  intestate  to  an  assurance  and  annuity  society  as  the 
price  of  two  annuities  determinable  with  his  life.      The 
intestate  was  of  unsound  mind  at  the  date  of  the  purchase, 
but  the  transactions  were  fair  and  in  the  ordinary  course 
of  business,  and  his  insanity  was  not  known  to  the  society. 
It  was  held  that  the  money  could  not  be  recovered  ;  the 
rule  being  laid  down  in  the  Exchequer  Chamber  in  these 
terms  :  "  The  modern  cases  show  that  when  that  state  of 
mind  [lunacy  or  drunkenness,  even  if  such  as  to  prevent 
a  man  from  knowing  what  he  is  about]  was  unknown  to 
the  other  contracting  party,  and  no  advantage  was  taken 
of  the  lunatic  [or  drunken  man],  the  defence  cannot  pre- 
vail, especially  where  the  contract  is  not  merely  executory 
but  executed  in  the  whole  or  in  part,  and  the  parties  can- 
not be  restored  altogether  to  their  original  positions." 

The  context  shows  that  the  statement  was  considered 
equally  applicable  to  lunacy  and  drunkenness,  and  the  law 
thus  stated  involves  though  it  does  not  expressly  enounce 
the  proposition  that  the  contract  of  a  lunatic  or  drunken 
man  is  not  void  but  at  most  voidable.  The  general  rules 
as  to  the  rescission  of  a  voidable  contract  are  then  applicable, 

(//)  (1848)  2  Ex.  487,  4  Ex.   17  ;  whether   there  was   a  contract   at 

18  L.  J.  Ex.  68,  356.     The  name  law  :  Nielt  v.  Morlci/  (1804)  9  Ves. 

principle  had  long  before  been  acted  478. 
npon  in  equity,  but  without  deciding 
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and  among  others  the  rule  that  it  must  be  rescinded,  if  at 
all,  before  it  has  been  executed,  so  that  the  former  state  of 
things  cannot  be  restored  :  which  is  the  point  actually 
decided.  The  decision  itself  has  been  fully  accepted  and 
acted  on  (s),  though  the  merely  voluntary  acts  of  a  lunatic, 
e.g.,  a  voluntary  disentailing  deed  (a  class  of  acts  with 
which  we  are  not  here  concerned)  remain  invalid  («).     The  Develop- 

.     ^.    .   -.  .  .  PI  1       r  Tir  1  ment  of 

complete  judicial  interpretation  oi  the  result  ot  Moiton  v.  the  d)c- 
Camroux  was  given  in  MaWieiv!^  v.  Baxter  (h).     The  decla-  t7°f.i! 

*=■  _  ^   ^        _  Matthews 

ration  was  for  breach  of  contract  in  not  completing  a  pur-  v.  Baxter, 
chase  :  plea,  tliat  at  the  time  of  making  the  alleged  con- 
tract the  defendant  was  so  drunk  as  to  be  incapable  of 
transacting  business  or  knowing  what  he  was  about,  as  the 
plaintiff  well  knew  :  replication,  that  after  the  defendant 
became  sober  and  able  to  transact  business  he  ratified  and 
confirmed  the  contract.  As  a  merely  void  agreement  can- 
not be  ratified,  this  neatly  raised  the  question  whether  the 
contract  were  void  or  only  voidable  :  the  Court  held  unani- 
mously (one  member  of  it  expressly  on  the  authority  of 
Moiton  V.  Camroux)  that  it  was  only  voidable,  and  the 
replication  therefore  good. 

The  special  doctrine  of  our  Courts  with  regard  to  part- 
nership (which  is  a  continuing  contract)  is  quite  in  ac- 
cordance with  this  :  it  has  long  been  established  that  the 
insanity  of  a  partner  does  not  of  itself  operate  as  a  disso- 
lution of  the  partnership,  but  is  only  a  ground  for  dissolu- 
tion by  the  Court. 

The  law  may  be  said  then  on  the  whole  to  be  now  Statement 
settled  to  the  following  effect :  A  contract  made  by  a  now" 
person  who  is  drunk  or  of  unsound  mind  so  as  to  be  in-  *^ettled. 
capable  of  understanding  its  effect  is  voidable  at   that 
person's  option,  unless  the  other  contracting  party  did  not 

(z)  Beavan  v.  M'Donndl  (1854)  9  475,  488,  26  L.  J.  Ch.  821. 

Ex.  309  ;  23  L.  J.  Ex.  94  ;  Price  v.  (a)  Elliot  v.  I  nee,  sup. 

Berrincjton  (1850—1)  3  Mac.  &  G.  (6)  L.  E.  8  Ex.   132  (1873) ;  42 

486,   495,  revg.  s.    c.   7  Ha.   394  ;  L.  J.  Ex.  73. 
Elliot  V,  Ince  (1857)  7  D.  M.  G. 
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Partial 

delusions 
compati- 
ble with 
capacity 
for  con- 
tracting. 


believe  and  had  not  reasonable  cause  to  believe  that  he 
was  drunk  or  of  unsound  mind. 

It  is  to  be  noted  that  the  existence  of  partial  delusions 
does  not  necessarily  amount  to  insanity  for  the  purposes  of 
this  rule.  The  judge  or  jury,  as  the  case  may  be,  must 
in  every  case  consider  the  practical  question  whether  the 
party  was  incompetent  to  manage  his  own  affairs  in  the 
matter  in  hand  (c). 


Disability 
of  con- 
victs. 


Alien 

enemies. 


Extension 
of  powers. 


Agency. 


IV.  Convicts,  etc. 

At  common  law  convicted  felons  (as  also  outlaws)  could 
not  sue,  but  remained  liable  to  be  sued,  on  contracts  made 
by  them  during  outlawry  or  conviction  (d).  Since  the 
Act  to  abolish  forfeitures  for  treason  and  felony,  convicts 
are  incapable  of  suing  or  making  any  contract,  except 
while  they  are  lawfully  at  large  under  any  licence  (e). 

Alien  enemies,  as  we  have  seen  above,  are  disabled  from 
suing  in  an  English  Court,  but  not  from  binding  them- 
selves by  contract  during  war  between  their  country  and 
England,  nor  from  enforcing  such  a  contract  after  the  war 
has  ceased  (/),  unless  meanwhile  the  right  of  acti(yn  has 
been  barred  by  the  Statute  of  Limitation. 

PAUT  II. 

We  now  come  to  the  extensions  by  special  institutions  of 
the  ordinary  power  of  making  contracts.  And  first  of  agency. 

I.  Agency. 

We  have  not  here  to  do  with  the  relations  created 
between  principal  and  agent  by  agency  regarded  as  a 
species  of  contract,  but  only  with  the  manner  in  Avhich 
rights  and  duties  accrue  to  the  principal  through  the 
dealings  of  the  agent.     We  must  also  distinguish  cases 


(c)  Jenkins  v.  Morris  (1880)  14 
Ch.  Div.  674  ;  compare  remark  of 
Bramwell  L.J.  in  Drcio  v.  Nunn 
(1879)  4  Q.  B.  Div.  at  p.  669  ;  48 
L.  J.  Q.  B.  591. 


(d)  Dicey  on  Parties,  4. 

(c)  33  &  34  Vict.  c.  23,  ss.  8,  30. 

(/■)  Dc  Wahl  V.  Bruime  (1856)  1 
H.  &  N.  178,  25  L,  J.  Ex.  343  r 
note  («),  ante,  p.  80. 
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of  real  agency  from  those  where  the  agency  is  apparent 
only,  and  we  shall  further  notice,  for  the  sake  of  com- 
pleteness, the  position  of  the  true  or  apparent  agent  as 
regards  third  persons. 

A  person  who  contracts  or  professes  to  contract  on 
behalf  of  a  principal  may  be  in  any  one  of  the  following 
positions : 

1.  Agent  having  authority  (whether  at  the  time  or  by 
subsequent  ratification)  to  bind  his  principal. 

(A)  known  to  be  an  agent 

(a)   for  a  principal  named  ; 
{/3}  for  a  principal  not  named. 

(B)  not  known  to  be  an  agent  (g). 

2.  Holding  himself  out  as  agent^  but  not  having  autho- 
rity to  bind  his  principal. 

(A)  where  a  principal  is  named 

(a)  who  might  be  bound,  but  does  not  in  fact 

authorize  or  ratify  the  contract ; 
(/3)  who  in  law  cannot  be  bound. 

(B)  where  the  alleged  principal  is  not  named. 

1.  As  a  rule  an  agent  may  be  appointed  without  any  Authority 
special  formality ;   though  an   agent  to   execute  a  deed  °ts^onsti- 
must  himself  be  appointed  by  deed,  and  in  certain  cases  tution  and 
the  appointment  is  required  by  the  Statute  of  Frauds  to  tion. 
be  in  writing.     Revocation  of  an  agent's  authority  takes 
place  either  by  the  principal's  actual  withdrawal  of  his 
will  to  be  represented  by  the  agent  (which  may  be  known 
either  by  express  declaration  or  by  conduct  manifesting 
the  same  intention)  or  by  his  dying  or  ceasing  to  be  sui 
iuris,  and  thus  becoming  incapable  of  continuing  it  (h). 
In  these  last  cases  the  authority  is  said  to  be  revoked  by 
the  act  of  the  law.     "  The  termination  of  the  authority  of 

((/)  Since  the  cases  of  Calder  v.  whether  the  agent  is  known  to  be 

Dohell,     Fleet     v.      Murton,     and  an  agent  or  not,  rather  than  whether 

Hutchinson  v.  Tatham  (see  following  the  principal  is  named  or  not. 

notes),  it  may  perhaps  be  considered  {h)  On  the  whole  subject  see  at 

that  the  true  leading  distinction  is  large  Story  on  Agency,  §  §  474,  sqq. 


06 


CAPACITY  OF  PARTIES. 


1.  Agent 
for  exist- 
ing prin- 
cipal. 


A.  Known 
to  be  an 
agent : 
contract 
with  prin- 
cipal ab 
initio, 
a.  Piin- 
cipal 
named  : 
agent 


an  agent  does  not,  so  far  as  regards  the  agent,  take  effect 
before  it  becomes  known  to  him,  or,  so  far  as  regards  third 
persons,  before  it  becomes  known  to  them"  (i).  It  is 
held  in  England,  but  anomalously,  that  this  rule  does  not 
apply  to  revocation  by  the  death  of  the  principal  (j).  It 
does  apply  in  the  case  of  the  principal  becoming  insane, 
and  it  may  perhaps  yet  be  decided  that  in  the  case  of 
death  the  principal's  estate  is  liable  to  the  other  party  for 
the  actual  loss  incurred  by  the  principal's  representation — 
which,  as  regards  him,  was  a  continuing  one  at  the  date  of 
the  contract — that  the  agent  was  authorized  (/>;). 

Authority  conferred  by  ratification  relates  back  to  the 
date  of  the  act  done  by  the  agent  (l). 

In  all  cases  where  there  is  an  authorized  agent  dealing 
on  behalf  of  a  real  principal,  the  intention  of  the  parties 
determines  whether  the  agent,  or  the  principal,  or  both, 
are  to  be  liable  on  the  contract  and  entitled  to  enforce  it. 
The  question  is  to  whom  credit  was  really  given  (711).  And 
the  general  rules  laid  down  on  the  subject  furnish  only 
provisional  answers,  which  may  be  displaced  (subject  to 
the  rides  as  to  admissibility  of  evidence)  by  proof  of  a 
contrary  intention. 

A.  When  the  agent  is  known  to  be  an  agent,  a  contract 
is  made,  and  knowingly  made,  by  the  other  party  with  the 
principal,  on  which  the  principal  is  the  proper  person  to 
sue  and  be  sued. 

And  when  the  principal  is  named  at  the  time,  then 
there  is  prima  facie  no  contract  with  the  agent :  but 
when  the  principal  is  not  named,  then  prima  facie  the 

Div.  661  :  see  per  Brett  L.J.  at  p. 


(/)  I.  C.  A.  208,  op.  Story  on 
Agency,  §  470  ;  Trueman  v.  Loder 
(1840)  11  A.  &  E.  589. 

(j)  Blades  V.  Free  (1829)  9  B.  & 
C.  167.  Contra,  I.  C.  A.  s.  208 
(Illust.  c),  Code  Nap.  2008,  2009, 
and  German  Commercial  Code,  s. 
.^)4  ;  and  see  Kent,  Comm.  2.  646. 

{k)  Drew  V.  Nnnn  (1879)  5  t^.  B. 


(?)  Bolton  Partners  v.  Lamhirt 
(1889)  41  Ch.  Div.  295. 

(m)  Story  on  Agency,  §§279,  sqq. 
288.  Thomson  v.  Davenport  (1829) 
in  2  Sm.  L.  C.  ;  Caldcr  v.  Dobell 
(1871)  L.  R.  6  C.  P.  486;  40 
L.  J.  C.  P.  224. 
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agfent,  though  known  to  be  an  agent,  does  bind  himself  JP»^'t»«, 

,,        ,  ■,  1     •  •       facie  does 

personally,  the  other  party  not  being  presumed  to  give  not  con- 
credit  exclusively  to  an  unknown  principal  (n).  *'"'^°*  ^° 

But  when  the  agent  would  not  prima  facie  be  a  con-  §.  Prind- 
tracting  pai'ty  in   person   he  may  become  so  in  various  named : 
ways.     Thus  he  is  personally  liable  if  he  expressly  under-  »gent 

1  ,  /Ni  1  1-  ^        •    p  1  prima 

takes  to  be  so  (o) :  such  an  undertaking  may  be  interred /ac/e  does 
from  the  general  construction  of  a  contract  in  writing,  and  contract 

t'  _  °  in  person. 

is  always  inferred  when  the  agent  contracts  in  his  own  Evidence 
name  without  qualification  (p),  though  the  principal  is  not  "^ary 
the  less  also  liable,  whether  named  at  the  time  or  not  {q),  intention 
or  if  he  himself  has  an  interest  in  the  subject-matter  of 
the  contract,  as  in  the  case  of  an  auctioneer  {r).     And 
when  the  agent  is  dealing  in  goods  for  a  merchant  resident 
abroad,  it  is  held  on  the  ground  of  mercantile  usage  and 
convenience  that  without  evidence  of  express  authority  to 
that  effect  the  commission  agent  cannot  pledge  his  foreign 
constituent's  credit,  and  therefore  contracts  in  person  (s). 


{n)  But  one  who  deals  with  an 
agent  known  to  be  such  cannot  set 
off  against  the  principal's  claim  a 
debt  due  to  him  from  the  agent.  If 
he  has  employed  an  agent  on  his 
own  part,  that  agent's  knowledge  is 
for  this  purpose  treated  as  the  em- 
ployer's own  :  and  this  even  though 
the  knowledge  was  not  acquired  in 
the  course  of  the  particular  employ- 
ment :  Dresser  v.  Norwood  (1863) 
Ex.  Ch.,  17  C.  B.  N.  S.  466,  34 
L.  J.  C.  P.  48,  revg.  s.  c.  14 
C.  B.  N.  S.  574,  32  L.  J.  C.  P.  201. 
Contra  I.  C.  A.  p.  229.  Qu.  by 
design  or  accident  ? 

(o)  Story  on  Agency,  §  269, 
Smith,  Merc.  Law,  158. 

(p)  See  Fairlie  v.  Fenton  (1870) 
L.  K.  5  Ex.  169  ;  39  L.  J.  Ex.  107 ; 
Paice  V.  Walker  (1870)  ib.  173,  39 
L.  J.  Ex.  109.  The  latter  case, 
however,  goes  too  far ;  see  note  y, 
next  page. 

{q)  Higgins  v.  Senior  (1841)  8 
M.  &  W .  834  :  the  law  there  laid 
down  goes  to  superadd  the  liability 
of  the  agent,  not  to  take  away  that 


of  the  principal,  Calder  v.  Dohell 
(1871)  L.  R.  6  C.  P.  486,  40 
L.  J.  C.  P.  224. 

(r)  2  Sm.  L.  C.  399.  As  to  an 
auctioneer's  personal  liability  for 
non-delivery  to  a  purchaser  of  goods 
bought  at  the  anction,  Woolfe  v. 
Home  (1877)  2  Q.  B.  D.  355  ;  46 
L.  J.  Q.  B.  534,  N'eio  Zealand  Land 
Co.  V.  Watson  (1881)  7  Q.  B.  Div. 
374,  50  L.  J.  Q.  B.  433. 

(s)  Armstrong  v.  Stokes  (1872) 
L.  R.  7  Q.  B.  598,  605,  Ace.  ElUnger 
Actien-Geselhchnft  v  CUiye  (1873) 
L.  K.  8  Q.  B.  313,  41  L.  J.  Q.  B. 
253,  showing  that  the  foreign  prin- 
cipal cannot  sue  on  the  contract  : 
Hutton  V.  Bulloch  (1873)  (affirmed 
on  another  point,  9  ib.  473 ;  43 
L.  J.  Q.  B.  211),  ib.  331,  affirmed  in 
Ex.  Ch.  9  Q.  B.  572,  that  he  cannot 
be  sued  :  Ne^o  Zcalaml  Land  Co.  v. 
Watson  {l%^\)  7  Q.  B.  D.  374:  .50 
L.  J.  Q.  B.  433.  In  Maspons  y 
Hertnano  v.  Mildred  (1883)  9 
Q.  B.  Div.  530,  53  L.  J.  Q.  B.  33, 
the  Court  of  Appeal  refused  to 
extend  this  doctrine  to  a  case  where 


98 


CAPACITY   OF   PARTIES. 


Technical    When  a  deed  is  executed  by  an  agent  as  such  but  purports 


deed  of 
agent. 


to  be  the  deed  of  the  agent  and  not  of  the  principal,  then 
the  principal  cannot  sue  or  be  sued  upon  it  at  law,  by 
reason  of  the  technical  rule  that  those  persons  only  can  sue 
or  be  sued  upon  an  indenture  who  are  named  or  described 
in  it  as  parties  (t).  And  it  is  also  held  that  a  party  who 
takes  a  deed  under  seal  from  an  agent  in  the  agent's  own 
name  elects  to  charge  the  agent  alone  (u).  A  similar  rule 
has  been  supposed  to  exist  as  to  negotiable  instruments  : 
but  modern  decisions  seem  to  show  that  when  an  agent  is 
in  a  position  to  accept  bills  so  as  to  bind  his  principal,  the 
principal  is  liable  though  the  agent  signs  not  in  the 
principal's  name  but  in  his  own,  or,  it  would  appear,  in  any 
other  name.  It  is  the  same  as  if  the  principal  had  signed 
a  wrong  name  with  his  own  hand  (x). 


Evidence 
of  con- 
Irary 
intention 
(/3). 


Again,  an  agent  who  would  otherwise  be  liable  on  the 
contract  made  by  him  may  exempt  himself  from  liability 
by  contracting  in  such  a  form  as  makes  it  appear  on  the 
face  of  the  contract  that  he  is  contracting  as  agent  only 
and  not  for  himself  as  principal  (y)  :  but  even  then  he 
may  be  treated  as  a  contracting  party  and  personally 
bound  as  well  as   his   principal   by   the   custom    of  the 


the  commission  agent  as  well  as  the 
principal  was  foreign  ;  the  decision 
was  affirmed  in  H.  L.,  8  App.  Ca, 
874,  but  this  point  not  discussed. 

(t)  Lord  Southximptim  v.  Brown 
(1827)  6  B.  &  C.  718  ;  Berlham  v. 
Drake  (1841)  9  M  &  W.  at  p.  95, 
affirmed  sub  noni.  Drake  v.  Beck- 
ham, 11  ib.  315  ;  12  L.  J  Fx.  486. 

(?/)  Pickerin(/s  claim  (1^71)  6 
Ch.  525. 

(pc)  Lindusv.  Bradwell  (1848)  5 
C.  B.  58.3,  17  L.  J.  C.  P.  123.  Cp. 
Edmunds  v.  Bus/iell  (1865)  L.  K.  1 
Q.  B.  97  ;  35  L.  J.  Q  B.  20. 

((/)  Words  in  the  body  of  a  docu- 
ment which  amount  to  a  personal 
contract  by  the  ag^i^t  are  not  de- 
privi  d  of  their  effect  by  a  qualified 


signature  :  Lennard  v.  Eobinson 
(1855)  5  E.  &  B.  125,  24  L.  J,  Q.  B. 
275  ;  Hutcheson  v.  Eaton  (1884)  13 
Q.  B.  Div.  861,  see  per  Brett  M.  K, 
at  p.  865  ;  and  the  description  of 
him  as  agent  in  the  body  of  the 
document  may  under  special  circum- 
stances not  be  enough  to  rnake  him 
Fafe,  Pake  V.  Walker  (1870)  L.R. 
5  Ex.  173,  39  L.  J.  Ex.  109  ;  see 
the  rem.irks  on  that  case  in  Gadd  y. 
Houghton  (1876)  1  Ex.  Div.  357  ; 
46  L.  J.  Ex.  71,  which  decides  that 
a  contract  "  on  account  of  "  a  niimed 
principal  conclusively  di- charges  the 
agent.  Paice  v.  Walker  is  nearly 
but  not  quite  ovfrruled  :  see  Hoinjh 
v.  ManMTios  (1879)  4  Ex.  D.  104 
48  L.  J.  Ex.  398. 
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particular  trade  in  which  he  is  dealing  (z).  Or  he  may 
limit  his  liability  by  special  stipulations,  e.g.  when  a 
charter-party  is  executed  by  an  agent  for  an  unnamed 
freighter,  and  the  agent's  signature  is  unqualified,  but  the 
charter-party  contains  a  clause  providing  that  the  agent's 
responsibility  shall  cease  as  soon  as  the  cargo  is  shipped  (a). 

It  is  also  a  rule  that  an  agent  for  a  government  is  not 
personally  a  party  to  a  contract  made  by  him  on  behalf  of 
that  government  by  reason  merely  of  having  made  the 
contract  in  his  own  name  (b).  In  some  cases  the  agent 
though  "prmia  facie  not  a  party  to  the  contract  as  agent, 
can  yet  sue  or  be  sued  as  principal  on  a  contract  which  he 
has  made  as  agent.  These  will  be  mentioned  under 
another  head  of  this  subject  (c). 

Where  an  undertaking  is  given  in  general  terms,  no 
promisee  being  named,  to  a  person  who  obviously  cannot 
be  a  principal  in  the  matter,  it  may  be  inferred  as  a  fact 
from  the  circumstances  that  some  other  person  interested 
is  the  real  unnamed  principal,  and  that  person  may  re- 
cover on  the  contract  {d). 

B.  When  a  party  contracts  with  an  agent  whom  he  does  B.  Agent 
not    know   to   be  an   agent,  the  undisclosed  principal   is  "o  beTiT" 
generally  bound  by  the  contract  and  entitled  to  enforce  it,  agent, 
as  well  as  the  agent  with  whom  the  contract  is  made  in  thereTs  l 
the  first  instance  (e).  contract 

with  the 

(z)  Hiimfrey  V.  Dale  {18^7)   7  E.  21  L.  J.  Ex.  137 
&  B.   266,  E.    B.    &   E.    1004,    26  {b)  Macbeathv.Haldimand  (1786) 

L.   J.  Q.  B.  137  ;  Fleet  v.  Murton  1  T.  E.  172,  cp.  ih.  674  ;  Gidky  v. 

(1871)   L.    R.  7    Q.    B.  126,  129;  Lord  Palmerston  (1822)    3  Bro.  & 

41  L.  J.  Q.  B.  49  ;  Hutchinson  v.  Bing.  275  ;  Story  on  Agency,  §  302 
Tatham  (1873)  L.  R.  8  C.  P.  482,  sqq. 

42  L.  J.  C.  R  260  ;  Pile  v.  Ongle)/  (c)  Infra,  pp.  106,  108. 

(1887)  18  Q.  B.  Div.  708.      On  the  (d)   Weidncr  v.  Iloggett  (1876)  1 

general  question  of  the  consiructii>n  C.  P.  D.  533. 

of   contracts  made  by  brokers  for  (f)  The  rule  is  not  exchided  by 

their    principals    see    Southiue'l    v.  the  contract  being  in  writing  (not 

Bowditch  (1876)  1   C.  P.  Div.  374  ;  under  seal)  and  signed  by  the  agent 

45  L.  J.  C.  P.  374,  630.  in  his  own  name:  Beckham  v.  Drake 

(a)    Oglesby    v.     Y'jlesias   (1858)  (1841)  9  M.  &  W.  at  p.  91.     Bee  p 

E.  B.  &  E.  930,  27  L.  J.  Q.  B.  356;  98,  supra. 
Cwrr  V.  Jackson  (1852)  7  Ex.  382  ; 

H    2 
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undis- 
closed 
principal. 
Excep- 
tions. 


Limita- 
tions of 
the  rule 
when  it 
applies. 
As  to 
rights  of 
principal. 


But  the  limitations  of  this  rule  are  important.  In  the 
first  place,  it  does  not  apply  where  an  agent  for  an 
undisclosed  principal  contracts  in  such  terms  as  import 
that  he  is  the  real  and  oidy  principal.  There  the  principal 
cannot  afterwards  sue  on  the  contract  (/).  Much  less,  of 
course,  could  he  do  so  if  the  nature  of  the  contract  itself 
(for  instance,  partnership)  were  inconsistent  with  a  prin- 
cipal unknown  at  the  time  taking  the  place  of  the  apparent 
contracting  party.  Likewise,  "  if  the  principal  represents 
the  agent  as  principal  he  is  bound  by  that  representation. 
So  if  he  stands  by  and  allows  a  third  person  innocently  to 
treat  with  the  agent  as  principal  he  cannot  afterwards 
turn  round  and  sue  him  in  his  own  name  "  (g). 

Again,  in  the  cases  to  which  the  rule  does  apply,  the 
rights  of  both  the  undisclosed  principal  and  the  other  con- 
tracting party  are  qualified  as  follows  : 

The  principal  "  must  take  the  contract  subject  to  all 
equities  in  the  same  way  as  if  the  agent  were  the  sole 
principal "  (h).  Accordingly  if  the  principal  sues  on  the 
contract  the  other  party  may  avail  himself  of  any  defence 
which  would  have  been  good  against  the  agent  (i)  :  thus 
a  purchaser  of  goods  through  a  factor  may  set  off  a  claim 
against  the  factor  in  an  action  by  the  factor's  principal  for 
the  price  of  the  goods  (k).  "  Where  a  contract  is  made 
by   an  agent  for  an  undisclosed  principal,  the  principal 


(/)  Humble  v.  Nvnter  (1848)  12 
Q.  B.  31(',  17  L.  J.  Q.  B.  350. 

(g)  Perravd  v.  Bischofgheim 
(18.58)  4C.  B  N.  S.  710,  716,  27 
L.  J.  C.  P.  302. 

(A.)  Story  on  Agency,  §  420  ;  per 
Parke.B.  Beckham\.  Drake  (1841)9 
M.  &  W.  at  p.  98.  see  p.  supra. 

(/)  If  the  agent  sues  in  his  own 
name  the  other  party  cannot  set  off 
a  debt  due  from  the  principal  whom 
he  has  in  the  meantime  discovered, 
there  being  no  mutual  debt  within 
the  st.atute  of  set-off  ;  Isherg  v. 
Bnwden  (1853)  8  Ex.  852,  22 
L  J.  Ex.  322.  Under  the  Judi- 
cature Acts,  however,  he  can  make 


the  principal  a  party  to  the  action 
by  counter-claim  and  have  the  whole 
matter  disposed  of. 

(Z-)  Rabone  v.  Williams  (1785) 
7  T.  R.  360,  n. ;  Sims  v.  Bond  (1833) 
5  B.  &  Ad.  393.  Per  Cur.,  Isherg 
V.  Bowden,  8  Ex.  at  p.  859.  It  does 
not  matter  whether  the  factor  is  or 
is  not  actually  authorised  by  his 
principal  to  sell  in  his  own  name 
without  disclosing  the  agency  :  Ex 
parte  Dixon  (1876)  4  Ch.  Div.  133  ; 
46  L.  J.  Bk.  20,  nor  what 
restrictions  may,  as  between  him.self 
and  the  principal,  be  imposed  on 
him  as  to  the  price  he  is  to  sell  at  : 
Stevens  v.  Bilfer,  25  Ch.  Div.  31. 


CONTRACTS  OF  AGENTS.  1  01 

may  enforce  performance  of  it,  subject  to  this  qualification, 
that  the  "person  who  deals  luith  the  agent  shall  be  put  in 
the  same  position  as  if  he  had  been  dealing  ivith  the  I'eal 
principal,  and  consequently  he  is  to  have  the  same  right 
of  set-off  which  he  would  have  had  against  the  agent"  (l). 
And  his  claim  to  be  allowed  such  set-off  is  not  effectually 
met  by  the  reply  that  when  he  dealt  with  the  agent  he 
had  the  means  of  knowing  that  he  was  only  an  agent. 
The  existence  of  means  of  knowledge  is  not  material 
except  as  evidence  of  actual  knowledge  (m).  On  the 
other  hand  this  equity  against  an  undisclosed  principal 
depends  (so  the  House  of  Lords  has  held)  on  the  third 
person's  actual  belief  that  he  was  dealing  with  a  principal 
in  that  particular  transaction.  Mere  absence  of  knowledge 
or  belief  whether  the  agent  is  dealing  as  an  agent  or  on 
his  own  accovmt  is  not  enough  {n). 

It  has  been  said  that  conversely  the  right  of  the  other  As  to 
contracting  party  to  hold  the  principal  liable  is  subject  to  [{^^  ^^j^''^^. 
the   qualification   that  the  state  of  the   account  between  party- 
the  principal  and  the   agent  must   not  be  altered  to  the 
prejudice   of  the  principal.     But  this  doctrine  has  been 
disapproved  by  the  Court  of  Appeal  as  going  too  far.    The 
principal  is  discharged  as  against  the  other  party  by  pay- 
ment to  his  own  agent  only  if  that  party  has  by  his  conduct 
led  the  principal  to  believe  that   he   has  settled  with  the 
agent,  or,  perhaps,  if  the  principal  has  in  good  faith  paid 
the  agent  at  a  time  when  the  other  party  still  gave  credit 
to    the    agent    alone,    and    would    naturally,    from    some 
peculiar  character  of  the  business  or  otherwise,  be  supposed 
by  the  principal  to  do  so  (o). 


(I)  Per  Willes  J.  Dresser  v.  Nor-  Bank  (1873)  L.  R  9  C.  P.  38  ;  43 

wood  (1863)  14  C.  B.  N.  S.  574,  589,  L.  J.  C.  P.  3. 

32  L.  J.  C.  P.  201,    205.       The  re-  (»)  Cooke   v.    Eslielhfi    (1887)    12 

versal  of  this  case  in  the  Ex.  Cb.  17  App.  Ca.  271 .  It  is  useless  to  criticize 

C.  B.  N.  S.  466,  34  L.  J.  C.  P.   48,  the  decision  in    England  :    but  see 

does  not  affect  this  statement  of  the  !>.  Q.  R.  iii.  358. 

general  law.  (o)  Irvine   v.    Watson    (1880)    5 

(m)  Borrles  v.    Imperial  Ottoman  Q.   B.  Div.  414,  49   L.   J.    Q.    B. 
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Again,  the  other  party  may  choose  to  give  credit  to  the 
agent  exclusively  after  discovering  the  principal,  and  in 
that  case  he  cannot  afterwards  hold  the  principal  liable  ; 
and  statements  or  conduct  of  the  party  which  lead  the 
principal  to  believe  that  the  agent  only  will  be  held  liable, 
and  on  the  faith  of  which  the  principal  acts,  will  have  the 
same  result  (p).  And  though  the  party  may  elect  to  sue 
the  principal,  yet  he  must  make  such  election  within  a 
reasonable  time  after  discovering  him  (q).  When  it  is 
said  that  he  has  a  right  of  election,  this  means  that  he 
may  sue  either  the  principal  or  the  agent,  or  may  com- 
mence proceedings  against  both,  but  may  only  sue  one  of 
them  to  judgment  ;  and  a  judgment  obtained  against  one, 
though  unsatisfied,  is  a  bar  to  an  action  against  the  other 
It  was  decided  in  Priestley  v.  Fernie  (r)  that  such  is  the 
rule  as  to  principal  and  agent  in  general,  and  that  there  is 
no  exception  in  the  case  of  a  shipowner  and  freighter, 
which  was  the  case  before  the  Court. 

The  mere  commencement  of  proceedings  against  the 
agent  or  his  estate  after  the  principal  is  discovered,  although 
it  may  possibly  be  evidence  of  an  election  to  charge  the 
agent  only,  does  not  amount  to  an  election  in  point  of 
law  (s). 

2.  Pro-  2.  We  have  now  to  point  out  the  results  which  follow 

accent  not   wheii  a  man  professes  to  make  a  contract  as  agent,  but 
having       ^g  [^^  truth  not    an    agent,    that    is,    has   no   responsible 

a  ithority.         .       .       ,  &         '  '  ^ 

prmcipal. 

We  may  put  out  of  consideration  all  cases  in  which  the 
professed  agent  is  on  the  face  of  the  contract  personally 

531,  which  seems  on  this  point  to  the  other  party's  conduct  so  aa  to 

reduce  the  authority  of  Armstrong  change  his  position  ;  Wyatt  v.  Hert- 

V.    Stokis    (1872)   L.    R.    7   Q.  B.  ford  (1802)  3  East-,  147. 

598,  41  L.  J.  Q.  B.  313,  to  that  of  (q)   Smcthvrst  v.  Mitchell   (1859) 

a  decision  on  peculiar  facts.  1  E   &  E.  622,  28  L.  J.  Q.  B.  241. 

(p)  Story  ou  Agency,  §§  279,  288,  (}•)  (1865)  3  H.  &  C.  977,  983,  34 

22\•,HorKfall\.Faunt€rloy(\hm)^0  L.  J.  Ex.  173  ;  cp.   L.  R.  6   C.    P. 

B.  &  C.  755  ;  but  the  principal  is  not  499. 

dischary;fcd    unless  he    has    actually  (s)  Curtis  v.  Williamson  (1874)  L. 

dealt  wi  h  the  agent  on  the  faith  of  E.  10  Q.  B.  57  ;  44  L.  J.  Q.  B.  27. 
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bound  as  well  as  his  pretended  principal :  for  his  oAvn  con- 
tract cannot  be  the  less  valid  because  the  contract  he  pro- 
fessed at  the  same  time  to  make  for  another  has  no  effect. 
But  when  the  contract  is  not  by  its  form  or  otherwise  such 
as  would  of  itself  make  the  professed  agent  a  party  to  it 
there  are  several  distinctions  to  be  observed. 

A.  First,  let  us  take  the  cases  where  a  principal  is  A.  Prin- 
named.  The  other  party  prima  facie  enters  into  the  "f^gj 
contract  on  the  faith  of  that  principal's  credit.  But  credit 
cannot  be  presumed  to  be  given  except  to  a  party  who  is 
capable  of  being  bound  by  the  contract  :  hence  it  is 
material  whether  the  alleged  principal  is  one  who  might 
authorize  or  ratify  the  contract,  but  does  not,  or  is  one 
who  could  not  possibly  do  so. 

a.  The  more  frequent  case  in  where  the  party  named  as  a.  Who 
principal  is  one  who  might  be  responsible.  respon-  ^ 

It  is  now  settled  law  that  there,  subject  to  the  qualifica-  sible. 
tions  which  will  appear,  the  pretended  agent  has  not  either 
the  rights  or  the  liabilities  of  a  principal  on  the  contract. 

First,  as  to  his  rights.     In  Bickerton  v.  Burr  ell  (t)  the  Professed 
plaintiff  had  signed  a    memorandum  of  purchase  at  an  cannot  sue 
auction  as  asfent  for  a  named  principal.     Afterwards  he  o°  t^^ 

°  1         1  •        1  -J  contract, 

sued  m  his  own  name  to  recover  the  deposit   then  paid 

from  the  auctioneer,  and  offered  evidence  that  he  was 
really  a  principal  in  the  transaction.  But  he  was  non- 
suited at  the  trial,  and  this  was  upheld  by  the  full  Court, 
who  laid  down  that  "  where  a  man  assigns  himself  as 
ajg^ent  to  a  person  named,  the  law  will  not  allow  him 
to  shift  his  position,  declaring  himself  principal  and  the 
other  a  creature  of  straw  ...  A  man  who  has  dealt 
with  another  as  agent  (u)  is  not  at  liberty  to  retract  that 
character  without  notice  and  to  turn  round  and  sue  in  the 
character  of  principal.     The  plaintiflP  misled  the  defendant 

(t)  (1816)  5  M.  &  S.  383.  («)  J.  e.  for  a  named  and  respon- 

sible  principal. 
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and  was  bound  to  undeceive  him  before  bringing  an 
action."  This  leaves  it  doubtful  what  would  have  been 
the  precise  effect  of  the  plaintiff  giving  notice  of  his 
real  position  before  suing :  but  the  modern  cases  seem 
to  show  that  it  would  only  have  put  the  defendant  to  his 
election  to  treat  the  contract  as  a  subsisting  contract 
between  himself  and  the  plaintiff  or  to  repudiate  it  at 
once.  Fellowes  v.  Lo7xl  Givydyr  (x).  One  reported  case, 
however,  appears  to  be  directly  opposed  to  Bickerton 
V.  Burrell.  The  facts  were  shortly  these.  Lord  Gwydyr 
was  entitled  as  Deputy  Grand  Chamberlain  to  the  decora- 
tions used  in  Westminster  Hall  at  the  coronation  of 
George  IV,  He  sold  these  to  the  plaintiff  Fellowes,  who 
re-sold  them  to  the  defendant  Page  at  an  advanced  price, 
but  professed  to  be  selling  as  the  agent  of  Lord  Gwydyr, 
and  signed  to  agreement  for  sale  in  that  character. 
Fellowes,  being  unable  to  procure  Lord  Gwydyr's  consent 
to  his  name  being  used  in  an  action,  sued  Page  in  his  own 
name  in  equity  for  a  balance  due  on  the  agreement.  It 
was  argued  for  the  defendant  that  he  had  been  misled  "  as 
to  a  most  important  ingredient  in  the  contract,  as  to  the 
person,  namely,  with  whom  he  had  really  contracted  "  (y). 
However  it  was  held  by  Sir  John  Leach,  V.C,  and  by  Lord 
Lyndhurst  on  appeal,  that  Page  could  not  resist  the  per- 
formance of  the  contract  without  showing  that  he  had 
been  actually  prejudiced  by  having  it  concealed  from  him 
that  Fellowes  was  the  real  principal.  It  is  submitted  that 
this  decision  is  contrary  to  the  principles  laid  down  in 
Bickerton  v.  Burrell  and  the  other  cases  to  be  presently 
cited,  and  is  not  law  {z). 


(x)  (1826)  1  Sim  63.  ],  Ruse.  &  M. 
83. 

(y)  1  Russ.  &  M.  at  pp.  85,  88. 

(z)  It  may  have  been  right  on  the 
facts,  on  the  ground  that  Page  con- 
tinued to  act  under  the  contract 
.aftfr  knowing  the  true  state  of 
things  (as  was  said  in  argument  for 


the  plaintiff,  1  Russ.  &  M.  83),  which 
would  bring  the  case  within  Itayner 
V.  (h-ute  (1846)  15  M.  &  W.  359,  16 
L.  J.  Ex.  69,  but  this  is  not  men- 
tioned in  the  judgments.  Equitable 
cause  of  action  there  was  really 
none. 
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The  doctrine  under  consideration  was  further  defined  in  Rayner  v. 
Rayner  v.  G^'ote  {a).  There  the  plaintiff  sued  to  recover  a 
balance  due  upon  the  sale  by  him  to  the  defendants  of  a 
quantity  of  soda  ash  according  to  a  bought  note  in  this 
fomi: — "I  have  this  day  bought  for  you  the  folio  wing- 
goods /rom  J.  d-  T.  Johnson — 50  tons  soda  ash,  .... 
J.  H.  Rajmer."  It  was  proved  that  the  plaintiff  was  the 
real  owner  of  the  goods,  and  13  tons  out  of  the  50  had  been 
delivered  to  the  defendants  and  accepted  by  them  at  a 
time  when  there  was  strong  evidence  to  show  that  they 
knew  the  plaintiff  to  be  the  real  principal.  The  law  was 
stated  as  follows  (h): — 

"  In  many  such  cases  [viz.  where  the  contract  is  wholly  unjierformed] 
such  as  fur  instance  the  case  of  contacts  in  whi  h  the  skill  or  solvency  of 
the  person  who  is  named  as  the  principal  may  reasonably  be  considered  as 
a  material  ingredient  in  the  contract,  it  is  clear  that  the  agent  cannot  then 
show  himself  to  be  the  real  principal  and  sue  in  his  own  name ;  and  perhaps 
it  may  be  fairly  urged  that  this,  in  all  executory  contracts,  if  wholly  unper- 
formed, or  if  partly  performed  without  the  knowledge  of  who  is  the  real 
piincipal,  may  be  the  general  rule." 

But  here  part  performance  had  been  accepted  by  the 
defendants  with  full  knowledge  that  the  plaintiff  was  the 
real  principal,  and  it  was  therefore  considered  that  the 
plaintiff  was  entitled  to  recover. 

Next,  as  to  the  pretended  agent's  liability.     It  was  at  "^^^  can 
one  time  thought  that  an  agent   for  a  named  principal  fessed 
who  turned  out  to  have  no  authority  miffht  be  sued  as  ^^^ent  be 

■^    _      "  sued  on 

a  principal  on  the  contract  (c).     But  it  has  been  deter-  the  con- 
mined  that  he  is  not  liable  on  the  contract  itself  (d).     He  implied 
is  liable  however  on  an  implied  warranty  of  his  authority  warranty 
to   bind   his   principal.      This  was  decided    in  Collen  v.  rity. 
Wright  (e),  and  has  been  followed  in  several  later  cases  (/). 

(a)  (1846)  15  M.  &  W.  359,  16  L.  (e)  (1857)  7  E.  &  B.  301,  26  L.  J. 
J.  Ex.  69.                                                   Q.  B.   147  ;  in  Ex.  Ch.  8  E.  &  B. 

(b)  Per  Cur.   at  p.  365  ;  and  see       647,  27  L.  J.  Q.  B.  215. 

the  remarks  on  Bickerton  v.  Burrcll,  (f )    Richardson     v.      Williamson 

ad  fin.  (1871)  L.  R.  6  Q.  B.  276,  40  L.  J. 

(c)  Cp.  Pothier,  Obi.  §  75.  Q.  B.  145  ;  Cherry  v.  Colonial  Bank 

(d)  Lewis  v.  Nicholson  (1852)  18  of  Australasia  (1869)  L.  R.  3  P.  C. 
Q.  B.  503,  21  L.  J.  Q   B.  311.  24,  31.      But  the  representation  of 
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The  pretended  agent  is  also  generally  liable  to  an  action 
in  tort  {g). 


/3.  Alleged      /3.     The  rules  last  stated  are  applicable  only  where  the 
who^'could  alleged  principal  was  ascertained  and  existing  at  the  time 


not  be  re- 
RpoDsible  : 
proft  ssed 
agent 
treated  as 
principal. 


the  contract  was  made,  and  might  have  been  in  fact 
principal. 

Here  the  doctrine  of  ratification  is  important.  When  a 
principal  is  named  or  described,  but  is  not  callable  of  autho- 
rizing the  contract  so  as  to  be  bound  by  it  at  the  time,  there 
can  be  no  binding  ratification:  for  "ratification  must  be  by 
an  existing  person  on  whose  behalf  a  contract  might  have 
been  made  at  the  time"  (h). 

There  fall  under  this  head  contracts  entered  into  by 
professed  agents  on  behalf  of  wholly  fictitious  persons,  or 
uncertain  persons  or  sets  of  persons  with  whom  no  con- 
tract can  be  made  by  the  description  given,  persons  in 
existence  but  incapable  of  contracting,  and  lastly  (which 
is  in  practice  the  most  important  case)  proposed  companies 


the  agent  that  he  has  authority 
must  be  a  representation  of  matter 
of  fact  and  not  of  law :  Beattie  v. 
Lord  Ebiiry  (1872)  L,  K.  7  Ch.  777, 
7  H.  L.  102  ;  41  L.  J.  Ch.  804  ;  44 
ih.  20  ;  Weeks  v.  Propert  (1873)  L. 
E.  8  C.  P.  427,  437  ;  42  L.  J.  C.  P. 
129.  As  to  the  measure  of  damages, 
Simons  v.  Patchett  (1857)  7  E.  &  B. 
568,  26  L.  J.  Q.  B.  195  ;  Spedding  v. 
NeveU  (1869)  L.  R.  4  C.  P.  212;  38 
L.  J.  C.  P.  133.  Godwin  v.  Francis 
(1870)  L.  E.  5  C.  P.  295;  39  L.  J. 
C.  P.  121.  Ex  parte  Panmurc  (1883) 
24  Ch.  Div.  367. 

((/)  Randell  v.  Trimen  (1856)  18 
C.  B.  786,  25  L.  J.  C.  P.  307.  The 
object  of  establishing  the  liability 
ex  contractu  was  to  have  a  remedy 
against  executors. 

For  a  somewhat  similar  doctrine 
applied  to  the  contract  to  marry,  see 
Millward  v.  Littlewood  (1850)  5  Ex. 


775,  20  L.  J.  Ex.  2,  and  Wild  v. 
Harris  (1849)  7  C.  B.  999,  18  L.  J. 
C.  P.  297.  Here  however  there  is 
not  properly  a  warranty,  for  the 
promisor's  undertaking  that  he  is 
legally  capable  of  marrying  the  pro- 
misee is  a  term  in  the  principal 
contract  itself.  See  chap. VII.  below, 
ad  fin. 

(h)  Per  Willes  J.  and  Byles  J. 
Kelner  v.  Baxter  (1866)  L.  R.  2  C. 
P.  174,  185;  36  L.  J.  C.  P.  94; 
Scott  V.  Lord  Ehury  (1867)  ib.  255, 
267;  36  L.  J.  C.  P.  161.  When 
ratiflcation  is  admitted,  the  original 
contract  is  imputed  by  a  fiction  of 
law  to  the  person  ratifying ;  and  the 
fiction  is  not  allowed  to  be  extended 
beyond  the  bounds  of  possibility. 
Perhaps  there  is  no  solid  rtason  for 
the  rule,  but  it  is  an  established 
one. 
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which  have  not  yet  acquired  a  legal  existence  (i).  Now 
when  a  principal  is  named  who  might  have  authorized  the 
contract,  there  is  at  the  time  of  the  contract  a  possibility  of 
his  being  bound  by  subsequent  ratification.  But  when  the 
alleged  principal  could  not  have  authorized  the  contract, 
then  it  is  plain  from  the  beginning  that  the  contract  can 
have  no  operation  at  all  unless  it  binds  the  professed  agent. 
It  is  construed  accordingly  ut  res  mag  is  valeat  qiutmpereat, 
and  he  is  held  to  have  contracted  in  person  (k). 

This  principle  has  been  carried  so  far  that  in  a  case 
where  certain  persons,  churchwardens  and  overseers  of  a 
parish,  covenanted  "  for  theniselves  and  for  their  successors, 
churchwardens  and  overseers  of  the  parish,"  and  there  was 
an  express  proviso  that  the  covenant  should  not  bind  the 
covenantors  personally,  but  was  intended  to  bind  the 
churchwardens  and  overseers  of  the  parish  for  the  time 
being  as  such  churchwardens,  »fcc.,  but  not  otherwise,  it  was 
held  that  since  the  funds  of  the  parish  could  not  be  bound 
by  the  instrument  in  the  manner  intended,  the  effect  of  the 
proviso  was  to  make  no  one  liable  on  the  covenant  at  all, 
and  therefore  the  proviso  was  repugnant  and  void,  and  the 
covenantors  \yere  personally  liable  (l). 

Accordingly  the  proper  course  for  the  other  contract- 
ing party  is  to  sue  the  agent  as  principal  on  the  contract 

((■)  Kdncr  v.  Baxter,  L.  R.  2  C.  P.  M.  &  Gr.  736  ;  12  L.  J.  C.  P.  265. 
174,  and  authorities  there  referre'l  But  the  doctrine  of  this  case  will 
to:  Scott  V.  Lord  Ehury  (1867)  ih.  certainly  never  be  extended  (see 
255;  E77ipress  Engineering  Co.  (\S80)  IVilliams  v.  Hathaway  (1877)  6  Ch. 
16  Ch.  Div.  125,  overruling  <S^i%r  V.  D.  544);  and  5- «.  whether  it  would 
Paris  Skating  Bink  Co.  (1878)  7  Ch.  apply  to  an  instrument  not  under 
D.  368.  Companies  have  been  held  seal.  It  is  clearly  competent  to  the 
in  equity  to  be  bound  by  the  agree-  parties  t )  such  an  instrument  to 
ments  of  their  promoters,  but  on  make  its  operation  as  a  contract 
grounds  independent  of  contract.  conditional  on  any  event  they 
Action  upon  such  an  agreement  by  please;  and  in  such  a  case  as  this 
the  company,  under  the  mistaken  why  may  they  not  agree  that  nobody 
belief  that  it  is  binding,  cannot  be  shall  be  bound  if  the  principal  can- 
treated  as  evidence  of  a  new  agree-  not  be?  In  Kelner  v.  Baxter  oral 
ment :  Northumberland  Avenue  Hotel  evidence  was  offered  that  such  waa 
Co.  (1886)  33  Ch.  Div.  16.  the  intention,  but  was  rejected  as 

(k)  Kelner  v.  Baxter ^  L.  R.  2  C.  P.  contrary  to  the  terms  of  the  writing 

at  pp.  183,  185.  sued  upon. 

(/)  Furniinl  v.  Coomhes  (1843)  5 
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itself,  and  he  need  not  resort  to  the  doctrine  of  implied 
warranty  (m).  And  as  the  agent  can  be  sued,  so  it  is 
apprehended  that,  in  the  absence  of  fraud,  he  might  sue 
on  the  contract  in  his  own  name. 

When  A  slightly  different  case  is  where  a  man  professes  to 

agen?  may  Contract  as  agent,  but  without  naming  his  principal.  He 
be  hid  own  is  then  (as  said  above)  prima  facie  personally  liable  in  his 
principal  character  of  agent.  But  even  if  the  contract  is  so  framed 
as  to  exclude  that  liability  (and  therefore  any  correlative 
right  to  sue),  he  is  not  precluded  from  showing  that  he 
himself  is  the  principal  and  suing  in  that  character.  This 
was  decided  in  Schmaltz  v.  Avery  (n).  The  action  was  on 
a  charter-party.  The  charter-party  in  terms  stated  that 
it  was  made  by  Schmaltz  &  Co.  (the  plaintiffs)  as  agents 
for  the  freighters:  it  then  stated  the  terms  of  the  contract, 
and  concluded  in  these  words:  "This  charter  being  con- 
cluded on  behalf  of  another  party,  it  is  agreed  that  all 
responsibility  on  the  part  of  G.  Schmaltz  &  Co.  shall  cease 
as  soon  as  the  cargo  is  shij^ped."  This  clause  was  not 
referred  to  in  the  declaration,  nor  was  the  character  of 
the  plaintiff  as  agent  mentioned,  but  he  was  treated  as 
principal  in  the  contract.  At  the  trial  it  was  proved  that 
the  plaintiff  was  in  point  of  fact  the  real  freighter.  Before 
the  Court  in  banc  the  cases  of  Bickerton  v.  Burrell  and 
Rayner  v.  Grote  (o)  were  relied  on  for  the  defence,  but  it 
was  pointed  out  that  in  those  cases  the  agent  named  a 
principal  on  the  faith  of  whose  personal  credit  the  other 
party  might  have  meant  to  contract.  Here  "the  names 
of  the  supposed  freighters  not  being  inserted,  no  induce- 
ment to  enter  into  the  contract  from  the  supposed  solvency 
of  the  freighters  [could]  be  surmised.   .     .     .   The  plaintiff 

(m)  Kelner  v.  Baxter,  supra.     Cp.  deceit  in  13  Q.  B.  Div.  360. 

West    London    Commercial   Bank  x.  (n)  (ISril)  16  Q.  B.  655  (the  state- 

Kitson    (1884)    12     Q.  B.   D.    157,  nient  of  the  facts  is  taken  from  the 

where  a  bill  was  accepted  by  direc-  judgment  of  the  Court,  p.  658);  20 

tors  on  behalf  of  a  company  which  L.  J.  Q.  B.  228. 

had  no  power  to  accept  bills  ;  the  (o)  See  pp.  104,  105,  above, 
liability  was  put  on  the  ground  of 
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might  contract  as  agent  for  the  freighter,  whoever  the 
treighter  miglit  turn  out  to  be,  and  might  still  adopt 
tliat  character  of  freighter  himself  if  he  chose"  (j)).  And 
c<jnversely,  a  man  who  has  contracted  in  this  form  may 
nevertheless  be  sued  on  the  contract  as  his  owii  undis- 
closed principal,  if  the  other  party  can  show  that  he  is  in 
truth  the  principal,  but  not  otherwise  (q).  In  the  same 
manner  it  is  open  to  one  of  several  persons  with  w^hom  a 
contract  was  nominally  made  to  show  that  he  alone  was 
the  real  principal,  and  to  sue  alone  upon  the  contract 
accordingly  (r). 

II.  Artificial  Persons. 
In  a  complex  state  of  civilization,  such  as  that  of  the  Artificial 
Roman  Empire,  or  still  more    of    the    modem    Western  their 
nations,  it  constantly  happens  that  legal  transactions  have  °^^^^^- 
to  be  undertaken,  rights  acquired  and  exercised,  and  duties 
incurred  by  a  succession  of  sole  or  joint  holders  of  an  ofBce 
of  a  public  nature  involving  the  tenure  and  administration 
of  property  for  public  purposes,  or  by  or  on  behalf  of  a 
number  of  persons  who  are  for  the  time  being  interested 
in  carrying  out  a  common   enterprise   or   object.      This 
enterprise  or  object  may  or  may  not  be  of  a  kind  likely  to 
be  worked  out  within  a  definite  time,  and  may  or  may  not 
further  involve  purposes  and  interests  of  a  public  nature. 
The  rights  and  duties  thus  created  as  against  the  world  at 
large  are  wholly  distinct  from  the  rights  and  duties  of  the 
particular  persons  immediately  concerned  in  the  transac- 
tions.   Those  persons  deal  with  interests  beyond  their  own, 
though  in  many  cases  including  or  involving  them,  and  it 
is  not  to   their  personal  responsibility  that  third  parties 
dealing  with  them  are  accustomed  to  look. 

(p)  In    a  later   case  in  the  Ex-  sary  for  the   decision.       Moreover 

cheqnerGhamheriSharmanv. Brandt  Schmaltzy.  Avei'ywas  not  cited. 

(]S71)  L.  R.  6  Q.  B.  720,  40  L.  J.  (5)  Carr  v.  Jackson  (1852)  7  Ex. 

Q.  B.  312),  there   are  some  expres-  .3S2,  21  L.  J.  Ex.  137 

Mons  not  very  cons'steat  with  tliis,  ()•)  Spurr  v.  Cass  (1870)  L.  R.  5 

but  they  were  by  no  means  neces-  Q.  B.  656  ;  39  L.  J.  Q.  B.  249. 
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This  distinction  (the  substantial  character  of  which  it 
is  important  to  bear  in  mind)  is  conveniently  expressed 
in  form  by  the  Roman  invention,  adopted  and  largely 
developed  in  modern  systems  of  law,  of  constituting  the 
official  character  of  the  holders  for  the  time  being  of  the 
same  office,  or  the  common  interest  of  the  persons  who  for 
the  time  being  are  adventurers  in  the  same  undertaking, 
into  an  artificial  person  (s)  or  ideal  subject  of  legal  capa- 
cities and  duties.  If  it  is  allowable  to  illustrate  one  fiction 
by  another,  we  may  say  that  the  artificial  person  is  a 
fictitious  substance  conceived  as  supporting  legal  attributes. 
It  would  not  be  very  difficult  to  show,  were  it  not  a  matter 
of  metaphysical  rather  than  of  legal  interest,  that  what  we 
call  the  artificial  identity  of  a  corporation  is  within  its  own 
sphere  and  for  its  own  purposes  just  as  real  as  any  other 
identity  (t).  Such  a  creature  of  the  law  becomes,  within 
the  limits  assigned  to  its  existence,  "  a  body  distinct  from 
the  members  composing  it,  and  having  rights  and  obliga- 
tions distinct  from  those  of  its  members."  This  kind  of 
fiction  is  however  not  confined  to  legal  usage  or  legal 
purposes.  In  the  case  of  an  ordinary  partnership  the  firm 
is  treated  by  mercantile  usage  as  an  artificial  person, 
though  not  recognized  as  such  by  English  law ;  and  other 
voluntary  and  unincorporated  associations  are  constantly 
treated  as  artificial  persons  in  the  language  and  transac- 
tions of  every-day  life.  An  even  more  remarkable  instance 
is  furnished  by  the  artificial  personality  which  is  ascribed 
to  the  public  journals  by  literary  custom  or  etiquette,  and 
is  so  familiar  in  writing  and  conversation  that  its  curiosity 

(s)  Fr.  corps  or  Stre  moral,  per sonne  dwelling  in,  and  therefore  a  citizen 

morale  (but  this  does  not  necessarily  of,  that  state  within  the  meaning  of 

import  capacity  to  sue  or  be  sued  the  constitutional  provision  which 

in  a  corporate  name)  ;  Germ,  juris-  enables  the  Federal  courts  to  enter- 

tisc?ie  Person;   ente  morale.     Kent,  tain     suits     between     citizens    of 

f'omm.  2.  268,  uses  the  term 'nicral  different    states.     See   Marshall   v. 

person,'  but  it  has  not  been  gener-  Baltimore    and     Ohio     Railr.     Co. 

ally  adopted  by  English  writers.  (1853)    16  Howard,   314,      On  the 

(t)  In  the  United   States  a  cor-  philosophy   of  legal  personality  cp. 

poration  duly  created  by  the  laws  R.  Wallaschek,  Studien  zur  Recbts- 

of  any  state  is  treated  as  a  person  philosophie,  Leipzig,  1889.-    > 
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most  commonly  escapes  attention.  But  with  these  artificial 
persons  by  private  convention,  if  we  may  so  call  them,  we 
are  not  further  concerned. 

The  only  artificial  persons  which  in  England  have  a  legal  Corpora- 
existence  consist  for  the  time  being  of  natural  persons  who  ^^d^ 
are  invested  with  the  legal  attributes  above  mentioned,  and  a^ggre- 
are  known  as  corporations  (u).  These  are  either  sole,  i.e.,  of  latter  only 
which  there  is  only  one  member  at  a  time;  or  aggregate,  i.e.,  °®^'^.  ^^ 
of  which  there  are  several  members.  The  principal  instances  dered. 
of  corporations  sole  are  ecclesiastical  persons  ;  of  late  years 
the  holders  of  divers  public  offices  have  been  made  cor- 
porations sole  by  statute  (x).     The  Sovereign  is  also  said  to 
be  a  corporation  sole,  but  sui  generis  (y).     In  the  case  of 
a  corporation  sole  the  power  of  administering  the  corporate 
property  and  binding  the   cor]3orate   funds  is  for  the  most 
part  not  left  to  him  alone,  but  belongs  wholly  or  in  part  to 
a  corporation  aggregate  of  which  the  corporation  sole  is 
one  member,  or  to  some  other  body ;  or  is  giiarded  by 
statutory  precautions.     And  it  seems  that  a  corporation 
sole  cannot  enter  into  a  contract   (except  with  statutory 
authority,   or  as  incidental  to  an  interest  in  land)  in  his 
corporate  capacity ;  at  any  rate  the  right  of  action  on  a 
contract  made  with  him  cannot  pass  to  his  successor,  but 
only  to  his  executors,  unless  by  special  custom  (s).     There 

(u)  The  Roman  law  shows  that  following  note  the  Continental 
other  kinds  of  artificial  persons  are  method  (perhaps  more  elegant  than 
at  least  conceivable  :  e.f/.,  the  here-  ours)  would  treat  the  office  or  in- 
ditas  iacens,  to  which  however  stitutinn,  nut  the  officer  or  adminis- 
Savigny  denies  that  this  character  trator,  as  an  artifii  ial  person 
really  belonged  ;  Syst.  §  102  (2.  (:c)  Such  are  the  Official  Trustee 
363-373).  Savigny  restricts  the  use  of  Charity  Land,  the  Solicitor  to 
of  the  term  corporation  ko  as  to  the  Treasury  (30  &  40  Vict.  c.  18). 
exclude  charitable  foundations  :  op.  Corporations  aggregate  consisting 
cit.  243-4.  The  difficulty  set  forth  of  very  few  members  have  been 
in  his  note  arises  simply  from  the  created  by  statute  or  otherwise  for 
absence  in  Roman  law  of  any  ttrm  special  purposes  :  thus  59  Geo.  3, 
of  art  co-extensive  with  our  Trust  :  c.  12,  a.  17,  incorporates  the  church- 
not  having  at  hand  the  conception  warden  and  overseers  for  the  pur- 
of  a  corporation  as  trustee,  he  sup-  pose  of  holding  parish  property, 
poses  the  artificial  person  in  such  (y)  Allen  on  the  Royal  Preroga- 
cases  to  be  not    the    incorporated  tive,  pp.  £,  26. 

governing  body,  but  the  object  of  (z)  Generally     "  bishops,    deans, 

the  charitable  foundation  itself.    In  parsons,  vicars,  and  the  like  cannot 

cases  like  thoce  mtntioued  in  the  take  obligation  to   theia  and  their 


112  CAPACITY  OF  PARTIES. 

is  such  a  custom  (for  a  limited  purpose)  in  the  case  of  the 
Chamberlain  of  the  City  of  London  («).  But  no  principles 
of  general  application  or  interest  are  to  be  found  in  this 
quarter,  and  we  may  practically  confine  our  attention  to 
corporations  aggregate. 

We  have  to  ascertain  what  contracts  corporate  bodies 
can  make,  and  how  they  are  to  be  made.  The  second  of 
these  questions  is  reserved  for  the  following  chapter  on  the 
Form  of  Contracts. 

The  first  cannot  be  adequately  treated  except  in  con- 
nexion with  a  wider  view  of  the  capacities,  powers,  and 
liabilities  of  corporations  in  general. 

Capacities       The  capacities  of  corporations  are  limited 

Wlities  of        (i)  ^y  natural  possibility,  i.e.,  by  the  fact  that  they  are 

Corpora-     artificial  and  not  natural  persons  : 

limited  by       (ii)  By  legal  possibility,  i.e.,  by  the  restrictions  which 

the  nature  ^|^g  power  creating  a  corporation  may  impose  on  the  legal 

artiBcial     existence  and  action  of  its  creature. 

person.  First,  of  the  limits  set  to  the  powers  and  liabilities  of 

corporations  by  the  mere  fact  that  they  are  not  natural 
persons.  The  requirement  of  a  common  seal  (of  which 
elsewhere)  is  sometimes  said  to  spring  from  the  artificial 
nature  of  a  corporation.  The  fact  that  it  is  not  known  in 
Scotland  is  however  enough  to  show  that  it  is  a  mere 
positive  rule  of  English  law.  The  correct  and  comprehen- 
sive proposition  is  that  a  corporation  can  do  no  act  except 
by  an  agent  (for  even  if  all  the  members  concur  they  are 
but  agents);  and  it  follows  that  it  cannot  do  or  be  answer- 
able for  anything  of  a  strictly  personal  nature.  It  cannot 
commit  a  crime  in  the  strict  sense,  such  as  treason,  felony, 

successors,  but  it  will  go  to  the  exe-  in    succession    in  a  case  of  a   sole 

cutors."      Arundel's  ca.    Hob.   64  ;  corporation  ;"  it  was  otherwise  in 

ace.  Nowley  v.  Knight  (1849)  14  Q.  the  case  of  the  head  of  a  religious 

B.  240  •  19  L.  J.  Q.  B.  3  ;  the  case  house,  as  he  could  not  make  a  will, 

in  the  Year    Book  referred  to  by  Ko.  Ab.  1.  515. 

the  reporters  (at  p.  244;  P.  20  E.  4,  (a)  Bacon  Ab.  2.  582,  Customs  of 

2     pi.  7)   shows    the    rule    and    its  London,     B  ;    Howley    v.    Knight, 

antiquity  very  plainly:  so  Co.  Lit.  suj)ra. 
46  6   "regularly  no  chattel  can  go 
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perjury,  or  offences  against  the  person  (6);  though  any  or 
all  of  the  members  or  officers  of  a  corporation  who  should 
commit  acts  of  this  kind  {e.(j.,  should  levy  war  against  the 
Queen)  under  cover  of  the  corporate  name  and  authority 
would  be  individually  liable  to  the  ordinary  consequences. 
"  Offences,  certainly  offences  of  commission,  are  the  offences 
of  individuals,  not  of  corporations  "  {c).  Nor  can  it  enter 
in  any  strictly  personal  contract  or  relation  {d),  nor  under- 
take duties  which,  though  it  might  be  strictly  possible  for 
a  corporation  to  perform  them  by  its  officers  or  agents,  are 
on  the  whole  of  a  personal  kind  (e).  On  the  other  hand,  ^s  to  acts 
though  able  to  act  only  by  an  agent,  it  is  subject  to  the 
same  liabilities  as  any  other  employer  for  the  acts,  neglects, 
and  defaults  of  its  agents  done  in  the  course  of  their  em- 
ployment. And  notwithstanding  the  apparent  contradiction 
of  imputing  a  fraudulent  intention  to  a  corporate  body,  it 
may  be  made  liable  in  an  action  of  deceit  for  the  fraud  of  its 
agent  committed  in  the  course  of  the  corporation's  affairs  (/). 


(h)  R(g.  V.  a.  A",  of  Eng.  Ry.  Co. 
(1846)  y  Q.  B.  315,  326  ;  16  L.  J. 
M.  C.  16  ;  nor,  it  is  said,  can  it  be 
excommunicated,  for  it  has  no  soul: 
10  Co.  Rep.  32  b.  So  it  cannot  do 
homage:  Co.  Litt.  66  6.  Nor  can  it 
be  subject  to  the  jurisdiction  of  a 
customary  court  whose  process  is 
exclusively  personal:  London  Joint 
Stock  Bank  v.  Mayor  of  London 
(1875)  1  C.  P.  D.  1;  45  L.  J.  C.  S. 
213,  in  C.  A.  chiefly  on  other 
grounds,  5  C.  P.  Div.  494 ;  affirmed 
on  this  point  in  the  House  of  Lords, 
6  App.  Ca.  393.  We  are  not  aware 
that  any  English  writer  has  thought 
it  necessary  to  state  in  terms  that 
a  corporation  cannot  be  married  or 
have  any  next  of  kin.  The  state- 
ment is  to  be  found  in  Savigny, 
Syst.  3.  239:  but  is  in  part  not  quite 
so  odd  as  it  looks,  as  in  Roman 
law patria potcstas  and  all  the  family 
relations  arising  therefrom  might 
be  acquired  by  Adoption. 

(c)  BramweU  L.J.  5'Q.  B.  D.  at 
p.  313. 

{d)  See  note  (6). 

P. 


(e)  Ex  parte  Swansea  Friendli/ 
Society  (1879)  11  Ch.  D.  768;  48  L. 
J.  Ch.  577. 

(/)  Baricick  v.  Eng.  Joint  Stock 
Bank  (1867)  L.  R.  2  Ex.  259;  36  L. 
J.  Ex.  147  ;  notwithstanding  dicta 
to  the  contrary  in  Western  Bank  of 
Scotland  v.  Addic  (1867)  L.  R.  1  Sc. 
&  D.  145,  see  the  later  case^  of 
Mackay  v.  Commercial  Bank  of  Neio 
Brunswick  (1874)  L.  R.  5  P.  C.  394, 
43  L.  J.  P.  C.  31,  and  British 
Mutual  Banking  Co.  v.  Charnwood 
Forest  Ry.  Co.  (1887)  18  Q.  B.  Div. 
714,  717,  56  L.  J.  Q.  B.  449. 
Savigny's  statement  that  a  corpora- 
tion cannot  commit  a  "  true  delict" 
(3.  317)  is  so  qualified  as  perhaps 
not  to  be  inconsistent  with  the 
English  doctrine:  however  such 
questions  as  have  arisen  in  recent 
times  on  the  dealings  of  commercial 
corporations  were  obviously  not  pre- 
sent to  his  mind.  It  is  still  not  quite 
certain  in  England  whether  a  cor- 
poration can  be  liable  for  malicious 
prosecution,  but  no  doubt  seems  to 
exist  in  the  United  States. 


in  some 
cases. 


114  CAPACITY   OF   PARTIES. 

And  the  same  principle  is  extended  to  make  it  generally  sub- 
ject to  all  liabilities  incidental  to  its  corporate  existence  and 
acts,  though  the  remedy  may  be  in  form  ex  delicto  or  even 
Indictable  criminal.  Although  it  cannot  commit  a  real  crime,  "  it 
may  be  guilty  as  a  body  corporate  of  commanding  acts  to 
be  done  to  the  nuisance  of  the  community  at  large,"  and 
may  be  indicted  for  a  nuisance  produced  by  the  execution 
of  its  works  or  conduct  of  its  business  in  an  improper  or 
unauthorised  manner,  as  for  obstructing  a  highway  or 
navigable  river  (y).  A  cor]3oration  may  even  be  liable  by 
prescription,  or  by  having  accepted  such  an  obligation  in 
its  charter,  to  repair  highways,  &c.,  and  may  be  indictable 
for  not  doing  it  (h).  A  corporation  carrying  on  business 
may  likewise  become  liable  to  penalties  imposed  by  any 
statute  regulating  that  business,  if  it  appears  from  the 
language  or  subject-matter  of  the  statute  that  corporations 
were  meant  to  be  included,  but  not  otherwise  (i).  A 
steamship  company  has  been  held  (on  the  terms  of  the 
particular  statute,  as  it  seems)  to  be  not  indictable  under 
the  Foreign  Enlistment  Act  of  Geo.  3,  and  therefore  not 
entitled  to  refuse  discovery  which  in  the  case  of  a  natural 
person  would  have  exposed  him  to  penalties  under  the 
Act  (k).  As  to  the  difficulty  of  imputing  fraudulent  in- 
tention to  a  corporation,  which  has  been  thought  to  be 
peculiarly  great,  it  may  be  remarked  that  no  one  has  ever 
doubted  that  a  corporation  may  be  relieved  against  fraud 
to  the  same  extent  as  a  natural  person.  There  is  exactly 
the  same  difficulty  in  supposing  a  corporation  to  be  de- 
ceived as  in  supposing  it  to  deceive,  and  it  is   equally 

ig)  Raj.  V.  G.  N.  of  Eng.  Ri/.  Co.  Lord  Blackburn  at  p.  869.     A  cor- 

(1846)  9  Q.  B.  315;  per  Cur.  p.  326;  poratlon  cannot  sue   as   a  common 

16  L.  J.  M.  C  16.  informer  without  special  statutory 

(A)  See   Grant    on    Corporations,  authority  :    Guardians   of  St.  Leo- 
Ill,  283;   Angell    &   Ames  on  Cor-  7iard's,  Shoreditch  v.  Franklin,  3  C. 
poration«,   §§  394-7;  Wms.   Saund.  P.  D.  377. 
1.  614,  2.  473.  (k)  King  of  Tioo  Sicilies  v.  Wilcox 

(i)  Pharmaceuticid  Society  v.  Lon-  (1850)   1  Sim.  N.  S.  335  ;   19  L.  J. 

don  and  Provincial  Supply  Associa-  Ch.  488. 
tion  (1880)  5  App.  Ca.  857;  see  per 
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necessary  for  the  purpose  of  doing  justice  in  both  cases  to 
impute  to  the  coi-jDoration   a  certam  mental  condition — of 
intention  to  produce  a  belief  in  the  one  case,  of  belief  pro- 
duced in  the  other — which  in  fact  can  exist  only  in  the 
individual  mind  of   the  person  who  is  its  agent  in   the 
transaction   (I).        Lord  Langdale  found  no  difficulty  in 
speaking  of  two  railway  companies  as  "  guilty  of  fraud  and  Butcannot 
collusion,"  though  not  in  an  exact  sense  (in).     However  by  acts  of 
the  members  of  a  corporation  cannot  even  by  giving  an  iJ^^j^bgJ.g*^ 
express  authority  in  the  name  of  the  corporation  make  it  when  of  a 
responsible,  or  escape  from  being  individually  responsible  porat^  " 
themselves,  for  a  wrongful  act  (as  trespass  in  removing  an  character, 
obstruction  of  an  alleged  highway)  which   though  not  a 
personal  wrong  is  of  a  class  wholly  beyond  the  competence 
of  the  corporation,  so  that  if  lawful  it  could  not  have  been 
a  corporate  act  (lo).     Likewise   it  is  not  competent  to  the 
governing  body  or  the  majority,   or  even  to  the  whole  of 
the  members  for  the   time  being,  of  a  corj3oration  consti- 
tuted by  a  formal  act  and  having  defined  purposes,  to 
appropriate  any  part  of  the  corporate  funds  to  their  private 
use  in  a  manner  not  distinctly  wan^anted  by  the  constitu- 
tion ;  for  it  is  not  to  be  supposed  that  all  the  tnembers  of 
the  corporation  are   equivalent  to  tJie  corporaiion  so  that 
they  can  do  as  they  please  with  corporate  property.     Lord 
Langdale  held  on  this  principle  that  the  original  members  of  a 
society  incorjDorated  by  charter,  who  had  bought  up  the  shares 
of  the  society  by  agreement  among  themselves,  were  bound 
to  account  to  the  society  for  the  full  value  of  them  (o). 

(/)  Sre  per  Lord     Biacklairn,    3  [n]  Mill  v.  Hawker  (1S74)   L.  R. 

App.  Ca.  1264.  The  difficulty  and  a  9  Ex.   309;   44   L.   J.  Ex.   49;  uo 

solution  are  both  given  hy  tJlpian,  judgment  on  this  part  of  tlie  case 

D.  4.  3.  de  dolo  malo.  15  §  1.      Sed  in  Ex.  Ch.  L.  R.  10  Ex.  92. 
an     in     municipes    de    dolo    detur  (o)  Society  cf  Praciical  Knowleih/e 

actio,   dubitatur.     Et   puto  ex   sue  v.  Abbott  (1840)  2  Beav.    559,   567. 

quir!em  dolo   non  po.-s.se  dari ;  quid  Cp.  Sav.  Syst.   3.  283,  335.     But  it 

eiiini  municipes  ilolofacere  possunt  ?  may  be  otherwise   if    the    corpora- 

Sed  si  quid  ad   eos  pervenit  ex  dolo  tion  has  no  definite  constitution  and 

eoruui  qui  res  eorum   adiiiinistrant,  no  rules  prescribing  the  application 

puto    dandam.       A    company    may  of  its  property.       Such    cases    are 

"  feel   aggrieved,"   Companies  Act,  sometimes  met  with :  Brown  v.  Dale 

1880,  43  Vict.  c.  19,  s.  7,  sub-s.  5.  (1878)  9  Ch,  D.  78. 

(«)  12  Beav.  382. 

I  2 
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The  fallacy  of  the  opposite  assumption  (that  a  corpora- 
tion has  no  rights  as  against  its  unanimous  members) 
is  easily  exposed  by  putting  the  extreme  case  of  the 
members  of  a  corporation  being  by  accident  reduced  till 
there  is  only  one  left,  who  thereupon  unanimously  appro- 
priates the  whole  corporate  property  to  his  own  use  (p). 

It  is  further  to  be  observed  that  such  cases  as  those  last 
mentioned  have  but  a  slight  and  perhaps  a  misleading 
likeness  to  those  where  we  have  to  determine  the  rights  of 
strangers  against  the  corporation  arising  out  of  contract  or 
dispositions  of  property.  In  Society  of  Practical  Know- 
ledge V.  A  hhott  (q)  the  principle  is  that,  quite  apart  from 
the  nature  of  its  particular  objects,  a  corporation  does  not 
exist  for  the  sake  of  the  persons  who  are  the  members  at 
any  one  time,  as  is  also  shown  by  the  rule  of  common  law 
that  they  have  no  power  of  their  own  mere  will  to  dissolve 
it.  No  corporate  property  can  be  treated  as  the  property 
of  the  members,  or  divisible  among  them,  unless  there 
appears  from  the  nature  and  constitution  of  the  corpo- 
ration an  intention  that  it  shall  be  so  treated.  In  Mill 
V.  HavjJcer  (r),  again,  the  removal  of  an  obstruction  to  a 
highway  is  a  thing  which  by  its  nature  cannot  be  a  cor- 
porate act  at  common  law.  The  common  law  right  is 
founded  on  the  use  of  the  highway  by  the  person  removing 
the  obstruction,  but  a  corporation  cannot  use  a  highway. 
No  doubt  a  corporation  might  have  a  statutory  power  or 
be  under  a  statutory  duty  to  remove  obstructions,  and  the 
true  question  in  the  case  was  whether  any  such  power  or 
duty  had  been  conferred  on  highway  boards.  The  majority 
of  the  Court  held  that  it  had  not.  But  if  such  had  been 
the  case,  the  right  so  conferred  would  still  have  been 
wholly  distinct  from  the  right  of  a  natural  person  at  com- 

{p)    Sav.     Syst.    3.    329    sqq.   §§  keit  vorhanden." 
97-99.     The  illustration  in  our  text  {q)  (1840)  2  Beav.  5.59. 

is  given  at  p.  350,  note,  with  the  re-  (r)  (1874)  L.  R.  9  Ex.  309,  see  at 

mark,  "  Hier  ist  gewissEinstiunnig-  p.  318. 
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mon  law  to  remu\-e  things  which  obstruct  his  lawful  use 
of  a  highway  (s). 

We  now  come  to  consider  the  far  more   difficult  and  As  limited 
complicated    question    of   special    restrictions.       The    im-  j^v^'^^Con^ 
portance  of  this  subject  is  quite  modern  ;  it  arose  from  the  flicting 
general  establishment  of  railway  companies  and  others  of  corporate 
a  like  nature   incoqiorated  by  special  Acts  of  Parliament,  powers, 
and  has  been  continued  and  increased  by  the  multiplication 
of  joint    stock  companies,  building   societies,    and   other 
bodies  which  are  incorporated  or   made   "  quasi-corpora- 
tions "  under  general  Acts.     On  this  there  have  been  many 
decisions,  much  discussion,  and  some  real  conflict  of  judi- 
cial opinions.     There  are  two  opposite  \dews  by  which  the 
consideration  of  the  matter  may  be  governed,  and  they 
may  be  expressed  thus  : 

1.  A  corporation  is  an  artificial  creature  of  the  law,  and 
has  no  existence  except  for  the  purposes  for  which  it  was 
created.  An  act  exceeding  the  limits  of  those  purposes 
is  not  the  act  of  the  corporation,  and  no  one  can  be 
authorized  to  bind  the  corporation  to  such  an  act.  In 
each  particular  case,  therefore,  the  question  is  :  Was  the 
corporation  empowered  to  bind  itself  to  this  transaction  ? 

2.  A  corporation  once  duly  constituted  has  all  such 
powers  and  capacities  of  a  natural  person  as  in  the  nature 
of  things  con  be  exercised  by  an  artificial  person.  Trans- 
actions entered  into  with  apparent  authority  in  the  name 
of  the  corporation  are  presumably  valid  and  binding,  and 
are  invalid  only  if  it  can  be  shown  that  the  Legislature  has 
expressly  or  by  necessary  implication  deprived  the  corpora- 
tion of  the  power  it  naturally  would  have  had  of  entering 
into  them.  The  question  is  therefore :  Was  the  corpora- 
tion forbidden  to  bind  itself  to  this  transaction  ? 

(s)  On  the   nature   of   corporate  c.  16  ;  and  on  its  artificial  character, 

action  in  general  cp.  Hobbes,  Behe-  Maine,   Early   History  of   Institu- 

moth,  part  4,  ad  init.  (6.  359,  ed.  tions,  352. 
Moles  worth),  and  Leviathan,  pt.   1, 
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"  Special 
capaci- 
ties." 


As  Lord  Justice  Lindley  puts  it  (t),  the  difference  is  "  as 
to  whether  the  act  of  incorporation  is  to  be  regarded  as 
conferring  unlimited  powers  except  where  the  contrary  can 
be  shown ;  or  whether  alleged  corporate  powers  are  not 
rather  to  be  denied  unless  they  can  be  shown  to  have  been 
conferred  either  expressly  or  by  necessary  implication." 

We  may  call  these  views  (1)  the  doctrine  of  special 
capacities,  and  (2)  the  doctrine  of  general  capacity. 

There  is  much  to  be  said  on  principle  for  the  theory  of  spe- 
cial capacities.  Most  if  not  all  corporations  are  established 
for  tolerably  well-defined  purposes,  which  persons  dealing 
with  them  can  ascertain  without  difficulty.  They  are  cer- 
tainly not  intended  to  do  anything  substantially  beyond 
those  purposes,  and  a  reasonable  and  liberal  construction 
of  their  powers  may  be  trusted  to  prevent  the  application 
of  the  doctrine  from  causing  any  real  hardship  (u).  This 
theory  was  the  prevalent  one  in  the  earlier  period  of  the 
discussion.  For  a  while  the  common  law  courts  took  it 
without  question  from  the  courts  of  equity,  where  for 
particular  reasons  to  be  mentioned  afterwards  it  appeared 
in  a  somewhat  more  positive  form  and  was  maintained  for 
a  longer  time  {x).  It  also  seems  to  have  been  taken  for 
granted  by  those  who  framed  the  modern  statutes  defining 
the  powers  of  incorporated  companies  {y)  ;  which,  if  the 
opposite  view  be  correct,  are  redundant  in  permission  and 
defective  in  prohibition. 


"General        The  theory  of  general  capacity,  on  the  other  hand,  may 

capaci  y.     ^^j|  ^^   supported  on    principle    as    tending    to   call    the 

attention  of  the  Legislature   more  distinctly  to  the  limits 


(t)  Oa  Companies,  164. 

(u)  See  judgement  of  Coleriflge  J. 
Mayor  of  Norwich  v.  Norfolk  Ry.  Co. 
(1855)  4  E.  &  B.  397,  24  L.  J.  Q.  B. 
105,  119. 

{x)  Accordingly  it  was  till  quite 
lately  adopted  by  the  best  text- 
writers.  Kent,  Comm.  2.  298 — 9, 
even  treated  it  as  an  obvious  doc- 


trine :  (in  the  latter  editiors,  how- 
ever, this  is  much  qualified  by  the 
note  at  p.  278.)  The  Supreme  Court 
of  the  U.S.  certainly  seems  to  have 
so  held,  at  all  events  as  to  corpora- 
tions created  by  statute  :  Bank  of 
Augusta  v.  Earle  (1839)  13  Peteis, 
519,  587- 

{y)  See  L.  R.  9  Ex.  266. 
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it  may  be  proposed  to  assign  to  corporate  powers,  and 
ultimately  to  promote  general  convenience  by  making  those 
limits  more  certain.  It  is  also  favoured  by  the  general 
analogies  of  the  law.  There  is  a  fallacy  latent  in  the  phrase 
of  the  other  theory.  When  we  speak  of  an  artificial  person 
as  a  creature  of  the  law,  we  mean  its  legal  existence,  not 
its  particular  rights  and  capacities.  If  legal  existence  as 
a  subject  of  rights  and  duties  is  once  admitted  by  a  fiction, 
why  not  admit  its  ordinary  incidents  so  far  as  they  are 
phj'sically  possible  ?  All  rights  are  in  one  sense  creatures 
of  the  law,  and  it  is  in  a  special  sense  by  creation  of  the 
law  that  artificial  persons  exist  at  all :  but  when  you  have 
got  your  artificial  person,  wliy  call  in  a  second  special 
creation  to  account  for  its  rights  ? 

This  last  view  seems  on  the  whole  to  have  in  its  favour  Powers  of 

1  n  ^  1       •  T     •  1  •  1  statutory 

a  preponderance  or  modern  authority,     it  is  subject  how-  curpora- 
ever  to   an  important  qualification,  finally  established  by  |.^°°^ 
the  leading  case  of  Askhv/ry  Raihvay  Carriage  Co.  v,  purposes 
Rirhe  {z) ;  namely,  "  that  where  there  is  an  Act  of  Parlia-  pg^^^^^ 
ment  creating  a  corporation  for  a  particular  purpose,  and 
giving  it  powers  for  that  particular  purpose,  what  it  does 
not  expressly  or  impliedly  authorize  is  to  be  taken  as  pro- 
hibited "  (z).     This  makes  the  conflict  between  the  two 
theories  much  less  sensible  in  practice  than  might  at  first 
sight  be  expected.     The  considerations  on  which  the  quali- 
fication rests  are  in  themselves  foreign  to  the  law  of  cor- 
porations as  such,  but  they  are  constantly  present  in  the 
modern  cases  and  are  often  decisive. 

These  considerations  are   derived   (1)  from   the  law  of  J^'^^f^^^ 

.  .  *or  the 

partnership :  (2)  from  principles  of  public  policy.  limitation 

derived — 


(z)  (1875)  L.  R.  7  H.  L.  653,  44  principle  applies  generally  to  corpo- 

L.  J.  Ex.  185  ;  Lord  Blackburn   in  rations  created  by  statute  for  par- 

A.  G.  V.  G.  E.  Ry.  Co.  (1880)  5  App.  ticular  purposes  ;  it  is  not  confined 

C'a.,   at   p.    481;    cp.   Beg.   v.   Beed  to  companies  formed  under  the  Com- 

(1880),  5  Q.    B.  Div.  at  p.  488,  49  panits  Act  ;    Baroness    Wenlock   v. 

L.  J.   Q.  B.  600,   aflBrming  11  Ch.  Biver  Dee  Co.  (1885)  10  App.  Ca. 

Div.   449,  49   L.  J.   Ch.  545.     The  354. 
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].  From 
partner- 
ship law. 


Rights  of 
dissenting 
I'attners. 


Doctrine 
as  to 
limited 
agency. 


1.  In  trading  corporations  the  relation  of  the  members 
or  shareholders  to  one  another  is  in  fact  a  modified  (a) 
contract  of  partnership,  which  in  the  view  of  courts  of 
equity  is  governed  l)y  the  ordinary  rules  of  partnership  law 
so  far  as  they  are  not  excluded  by  the  constitution  of  the 
company. 

Now  it  is  a  well-settled  principle  of  partnership  law  that 
no  majority  of  the  partners  can  bind  a  dissenting  minority, 
or  even  one  dissenting  partner,  to  engage  the  firm  in  trans- 
actions beyond  its  original  scope.  In  the  case,  therefore, 
of  a  corporation  whose  members  are  as  between  themselves 
partners  in  the  business  carried  on  by  the  corporation,  any 
dissenting  member  is  entitled  to  restrain  the  governing 
body  or  the  majority  of  the  company  from  attempting  to 
involve  the  company  in  an  undertaking  which  does  not 
come  within  its  purposes  as  defined  by  its  original  con- 
stitution. Courts  of  equity  have  been  naturally  called 
upon  to  look  at  the  subject  chiefly  from  this  point  of  view, 
that  is,  as  giving  rise  to  questions  between  shareholders 
and  directors,  or  between  minorities  and  majorities.  Such 
questions  do  not  require  the  court  to  decide  whether  an  act 
which  dissentients  may  prevent  the  agents  of  the  company 
from  doing  in  its  name  might  not  nevertheless,  if  so  done 
by  them  with  apparent  authority,  be  binding  on  the  cor- 
porate body,  or  a  contract  so  made  be  enforceable  by  the 
other  party  who  had  contracted  in  good  faith.  This  dis- 
tinction has  not  always  been  kept  in  sight.  But  further, 
according  to  the  law  of  partnership  a  partner  can  bind  the 
firm  only  as  its  agent :  his  authority  is  ])riniia  facie  an 
extensive  one  {h),  but  if  it  is  specially  restricted  by  agree- 
ment between  the  partners,  and  the  restriction  is  known 


(a)  Namely  by  provisions  for 
transfer  of  shares,  limited  liability 
of  fhareholders,  and  other  thiiigs 
which  cannot  (at  least  with  con- 
venience or  completeness)  be  made 
incident  to  a  partnership  at  common 
law. 


(h)  James  L.J.  Baird's  ca.  (1870) 
5  Ch.  733;  Story  on  Agency,  §§ 
124,  125,  adopted  by  the  Judicial 
Committee  in  Bank  of  Australasia  v. 
Breillat  (1847)  6  Moo.  P.  C.  152, 
195. 
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to  the   person  dealing  with   him,  he  cannot  bind  the  firm 
to  anything  beyond  those  special  limits.     Limits  of  this  In  public 
kind  may  be  imposed  on  the  directors  or  other  officers  of  a  Umits  of^ 
company  by  its  constitution  ;  and  if  that  constitution  is  directors' 
11-1-  -1*  l^   -r,     T  ■  IIP  authority 

embodied  ni  a  special  Act  oi  rarliament,  or  m   a  deed  oi  presumed 

settlement  or  articles  of  association  registered  in  a  public  .^^ 

.     .  7  known, 

office  under  the  provisions  of  a  general  Act,  it  is  considered 

that  all  persons  dealing  with  the  agents  of  the  corporation 
must  be  deemed  to  have  notice  of  the  limits  thus  publicly 
set  to  theii-  authority.  The  corporation  is  accordingly  not 
bound  by  anything  done  by  them  in  its  name  when  the 
transaction  is  on  the  face  of  it  in  excess  of  the  powers 
thus  defined.  And  it  is  important  to  remember  that  in 
this  view  the  resolutions  of  meetings  however  numerous, 
and  passed  by  however  great  a  majority,  have  of  them- 
selves no  more  power  than  the  proceedings  of  individual 
agents  to  bind  the  partnership  against  the  will  of  any 
single  member  to  transactions  of  a  kind  to  which  he  did 
not  by  the  contract  of  partnership  agree  that  it  might  be 
bound. 

Irregularities  in  the  conduct  of  the  internal  affairs  of 
the  body  corporate,  even  the  omission  of  things  which  as 
between  shareholders  and  directors  are  conditions  precedent 
to  the  exercise  of  the  directors'  authority,  will  not  however 
invalidate  acts  which  on  the  face  of  them  are  regular  and 
authorized :  third  parties  dealing  in  good  faith  are  entitled 
to  assume  that  internal  regulations  (the  observance  of  which 
it  may  be  difficult  or  impossible  for  them  to  verify)  have 
in  fact  been  complied  with. 

These  applications  of  partnership  law  materially  cut 
down  the  results  of  the  common  law  theory  of  general 
capacity  so  far  as  regards  its  application  to  almost  all 
incorporated  companies  of  modern  origin. 

But  it  is  to  be  observed  that  in  the  ordinary  law  of  Assent  of 
partnership  there  is  nothing  to  prevent  the  members  of  a  membeis 
firm,  if  they  are  all  so  minded,  from  extending  or  changing  will  re- 
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move  _  itci  business  without  limit  by  their  unanimous  agreement, 
o^thir  As  a  matter  of  pure  corporation  law,  the  unanimity  of  the 
head.  members  is  of  little  importance  :  it  may  supply  the  want 

of  a  formal  act  of  the  governing  body  in  some  cases  (c), 
but  it  can  in  no  case  do  more.  As  a  matter  of  mixed 
corporation  and  partnership  law  this  unanimity  may  be 
all-important  as  being  a  ratification  by  all  the  partners  of 
that  which  if  any  one  of  them  dissented  would  not  be  the 
act  of  the  firm  :  for  although  the  corporate  body  of  which 
they  are  members  is  in  many  respects  different  from  any 
ordinary  partnership,  it  is  treated,  and  justly  treated,  as  a 
partnership  for  this  purpose.  It  appears,  then,  that  the 
unanimous  assent  of  the  members  will  remove  all  objections 
founded  on  the  principles  of  partnership,  and  will  so  far 
leave  the  corporation  in  full  possession  of  its  common  law 
powers.  There  are  nevertheless  many  transactions  which 
even  the  unanimous  will  of  all  the  members  cannot  make 
binding  as  corporate  acts.  For  the  reasons  which  de- 
termine this  we  must  seek  farther. 

2.  Public  2.  Most    corporations  established  in  modern  times  by 

COT  wa-  special  Acts  of  Parliament  have  been  established  expressly 

ticns  for  special  purposes  the  fulfilment  of  which  is  considered 

special  to  be  for  the  benefit  of  the  public  as  well  as  of  the  pro- 

purpdaes.  prietors  of  the  undertaking:,  and  for  this  reason  they  are 

Powers 

must  not    armed  with  extraordinary  powers  and  privileges.     What- 

be  used  to  ^^^^  ^  corporation  may  be  capable  of  doing  at  common 

purposes     law,  there  is  no  doubt  that  unusual  powers  given  by  the 

poratl.on.     Legislature  for  a  special  purpose  must  be  employed  only 

for  that  purpose :  if  Parliament  empowers  either  natural 

persons  or  a  corporation  to  take  J.  S.'s  lands  for  a  railway, 

J.  S.  is  not  bound  to  let  them  take  it  for  a  factory  or  to  let 

them  take  an  excessive  quantity  of  land  on  purpose   to 


(r)    Even    this    is    in   strictness  their  successors  by  the  name  of  X, 

hardly  consistent  with  the  leading  then  A  +  B  +  C  +     .     .     .     &c. 

principle  that  if  A,  B,  C.      .      .      .  are  not  =  X. 
&c.,  are  incorporated  to  them  and 
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re-sell  it  at  a  profit  (d).  If  Parliament  confers  immunity 
for  the  obstruction  of  a  na^dgable  river  by  building  a  bridge 
at  a  specified  place  that  will  be  no  excuse  for  obstructing 
it  in  the  like  manner  elsewhere.  Moreover  we  cannot  stop 
here.  It  is  impossible  to  say  that  an  incorporation  for 
special  objects  and  with  special  powers  gives  a  restricted 
right  of  using  those  powers,  but  leaves  the  use  of  ordinary 
corporate  powers  withoiit  any  restriction.  The  possession 
of  extraordinary  powers  puts  the  corporation  for  almost  all 
purposes  and  in  almost  all  transactions  in  a  wholly  different 
position  from  that  which  it  would  have  held  without  them; 
and  apart  from  the  actual  exercise  of  them  it  may  do  many 
things  which  it  was  otherwise  legally  competent  to  do,  but 
which  without  their  existence  it  could  practically  never 
have  done.  Any  substantial  departure  from  the  purposes 
contemplated  by  the  Legislature,  whether  involving  on 
the  face  of  it  a  misapplication  of  special  powers  or  not, 
would  defeat  the  expectations  and  objects  with  which 
those  powers  were  given.  When  Parliament,  in  the  public 
interest  and  in  consideration  of  a  presumed  benefit  to  the 
juiblic,  confers  extraordinary  powers,  it  must  be  taken  in 
the  same  interest  to  forbid  the  doing  of  that  which  will 
tend  to  defeat  its  policy  in  conferring  them ;  and  to  forbid 
in  the  sense  not  only  of  attaching  penal  consequences  to 
such  acts  when  done,  but  of  making  them  wholly  void  if 

(d)    See    OaUoway   v.    Mayor   of  But    a    statutory    corporation    ac- 

London  (1866)  L.  R.  1  H.  L.  at  p.  quiring  property  takes  it   with   all 

4.3,  35  L.  J.  Ch.  477.    Lord  Caring-  its  rights  and  incidents  as  against 

ton  V.   Wycombe  Ry.  Co.  (1868)  3Ch.  strangers,  subject  only  to  the  duty 

377,  381  ;  37  L.  J.  Ch.  213.     Nor  of  exercising  those  rights  in  good 

may  a  company  hold  regattas  or  let  faith  wioh  a  view  to  the  objects  of 

out    pleasure-boats    to    the    incon-  incorporation  :  Swindon  Watenvoi'ks 

venience  of  the  former  owner  on  a  Co.  v.  Wilts  and  Berks  Canal  Navi- 

piece    of    water  acquired   by  them  yation  Co.  (1875)  L,.  R.  7  H.  L.  697, 

under    their    Act    for   a   reservoir:  704,  710  ;  45  L.J.  Ch.  638  ;  i?on.ner 

Bostock  V.  N.  Staffordshire  Ry.  Co.  v.  G.  W.  R.  Co.  (1883)  24  Ch.  Uiv. 

(1856)   3   Sm.   &  G.   283,    292  ;  25  1  ;  and  a  corporation  cannot  bind 

L.   J.    Ch.  325;  nor  alienate  land  itself  not  to  use  in  the  future  special 

similarly  acquired   except  for  pur-  powers  which  have  presumably  been 

pobes  authorized  by  the  Act  :  Mul-  conferred  to  be  used  for  the  public 

liner  v.  Midland  Ry.  Co.  (1879)   11  good  :    Ayr    Harbour    Trustees     v. 

Ch.  D.  611,  622  ;  48  L.  J.  Ch.  258.  Oswcdd  (1883)  8  App.  Ca.  623. 
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it  is  attempted  to  do  them.  Accordingly  contracts  of 
railway  companies  and  corporations  of  a  like  public  nature 
which  can  be  seen  to  import  a  substantial  contravention  of 
the  policy  of  the  incorporating  Acts  are  held  by  the  courts 
to  be  void,  and  are  often  spoken  of  as  mala  prohihita,  and 
illegal  in  the  same  sense  that  a  contract  of  a  natural 
person  to  do  anything  contrary  to  the  provisions  of  an  Act 
of  Parliament  is  illegal  {e).  Others  prefer  to  say  that  the 
Legislature,  acting  indeed  on  motives  of  public  policy,  has 
simply  disabled  the  corporation  from  doing  acts  of  this 
class  ;  "  to  regard  the  case  as  one  of  incapacity  to  contract 
rather  than  of  illegality,  and  the  corporation  as  if  it  were 
non-existent  for  the  purpose  of  such  contracts  "  (/). 

The  difference,  however,  is  but  a  verbal  one,  and  both 
modes  of  expression  have  their  convenience.  The  former 
seems  appropriate  in  such  a  case  as  that  where  it  was 
decided  that  the  agreement  of  a  third  person  to  procure  a 
company  to  do  something  foreign  to  its  proper  purposes  is 
illegal  and  void  (g). 

Interest  of  There  is  another  consideration  of  a  somewhat  similar 
the  ^public  j,^^^  which  applies  equally  to  what  may  be  called  public 
vestors,  companies  in  a  special  sense — i.e.,  such  as  are  invested  with 
special  powers  for  carrying  out  defined  objects  of  public 
interest — and  ordinary  joint-stock  companies  which  have 
no  such  powers.  The  provisions  for  limited  liability  and 
for  the  easy  transfer  of  shares  in  both  sorts  of  comjjanies 

(c)  Blackburn    J.    in    Taylor   v.  disapproves    of    calling    such    acts 

Chichester  itMidhurd  Ry.  Co.  (\d>Q1)  illegal,    pdinting   out    that    if  they 

L.  R.  2  Ex.  at  p.  379  ;  59  L.  J.  Ex.  were  properly  so  called  there  would 

217;    and    (Brett    and    Grove  JJ.  have  been  some  means  of  restraining 

conourring)  in  Riche  v.  Ashhury  Ry.  them  in  a  court  of   common  law  at 

Carriage  Co.  (1874)  L.  E.  9.  Ex.  at  the  ins^tance  of  the  Crown  :   A.  G. 

pp.    262,    266  ;  43  L.  J.   Ex.   177.  v.  G.  E.  Ry.  Co.  (1880)  11  Ch.  Div. 

Lord  riatherley,  s.  c.  nom.  Axhhury  at  pp.  501 — 3. 

Ry.  Carriage   Co.    v.    Riche   ^1875)  [g]  MacGregorv.Dorcr  li: DealRy. 

L.  R.  7  H.  L.  at  p.  689.  Co.    (1852)    18     Q.     B.     618,     22 

(/)  Archibald   J.  L.  R.    9    Ex.  L.   J.   Q.  B.  69.     See  per  Erie  J. 

293  ;  Lord  Cairns,  L.  R.  7  H.  L.  at  in  JUai/or  of  Norwich  v.  Norfolk  Ry. 

p.    672;    Loid    Helborne,    ib.    604.  Co.  (1855)   4  E.  &  B.  397,  24  L,  J. 

And  Bramwell  L.J.  rather  strongly  Q.  B.  105. 
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must  be  considered,  in  their  modern  form  and  extent  at 

least,  as  a  statutory  privilege.    These  provisions  also  invest 

the  companies  with  a  certain  public  character  and  interest 

apart  from  the  nature  of  their  particular  objects  in  each 

case,  but  derived  from  the  fact  that  they  do  professedly  ^ujers  of 

•^  ^  ^   shares  in 

exist  for  particular  objects.     By  far  the  greater  part   of  market 

their  capital  represents  the  money  of  shareholders   who  gp^g^^"^' 

have  bought  shares  in  the  market  without  any  intention  giving 

of  taking  an  active  part  in  the  management  of  the  concern,  t^g  q^^. 

but  on  the  faith  that  they  know  in  what  sort  of  adventure  pany  have 
,  •  •         1    •  111  !    *  '■'S'lt  to 

they  are  investing  their  money,  and  that  the  company  s  assume 

funds  are  not  being  and  will  not  be  applied  to  other  objects  ♦"**t"®  , 
than  those  set  forth  in  its  constitution  as  declared  by  the  profes  ed 
Act  of  incorporation,  memorandum  of  association,  or  the  adhe*r6d 
like.  This  is  not  a  mere  repetition  of  the  objections  to. 
grounded  on  partnership  law  ;  the  incoming  shareholder 
may  protect  himself  for  the  future,  but  the  mischief  may 
be  done  or  doing  at  the  time  of  the  purchase  :  moreover 
persons  other  than  shareholders  deal  with  the  company  on 
the  faith  of  its  adhering  to  its  defined  objects.  They  are 
entitled  to  "  know  that  they  are  dealing  with  persons  who 
can  only  devote  their  means  to  a  given  class  of  objects,  and 
who  are  prohibited  from  devoting  their  means  to  any  other 
purpose"  (h).  The  assent  of  all  those  who  are  share- 
holders at  a  given  time  will  bind  them  individually,  but  it 
will  not  bind  others  (i).  If  I  buy  shares  in  a  company 
which  professes  to  make  railway  plant  in  England  I  have 
a  right  to  assume  that  its  funds  are  not  pledged  to  pay  for 
making  a  railway  in  Spain  or  Belgium,  and  it  is  the  same 
if  dealing  with  it  as  a  stranger  I  lend  money  or  otherwise 
give  credit  to  it.  Accordingly  the  provisions  of  the  Com- 
panies Act,  1862,  are  to  be  considered  as  having  been 
enacted  in  the  interests  of  "  in  the  first  place,  those  who 
might  become  shareholders  in  succession   to   the  persons 


(h)  Lord  Hatherley,  L.  R.  7  H.  (i)   See  L.  R.  9  Ex.  270,  291. 

L.  at  p.  684. 
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who  were  shareholders  for  the  time  being ;  and  secondly, 
the  outside  public,  and  more  particularly  those  who  might 
be  creditors  of  companies  of  this  kind  "  (k).  The  House  of 
Lords  has  unanimously  decided  that  by  the  general  scheme 
and  on  the  true  construction  of  the  Act  a  company 
registered  under  it  is  forbidden  to  enter,  even  with  the 
unanimous  assent  of  the  shareholders  for  the  time  being 
into  a  contract  foreign  to  its  objects  as  defined  in  the 
memorandum  of  association  (I). 

The  reader  is  referred  to  the  Appendix  (7/1)  for  a  selection 
of  authorities  showing  how  the  doctrine  of  corporate  powers 
here  given  in  outline  has  gradually  been  worked  out. 

It  is  not  proposed  to  enter  on  any  further  discussion  of 
the  particular  contracts  which  particular  corporate  bodies 
have  been  held  incapable  of  making.  One  class  of  con- 
tracts, however,  is  in  a  somewhat  peculiar  position  in  this 
respect,  and  requires  a  little  separate  consideration.  We 
mean  the  contracts  expressed  in  negotiable  instruments 
and  governed  by  the  law  merchant.  It  is  said  and  truly 
said  that  as  a  general  rule  a  corjDoration  cannot  bind  itself 
by  a  negotiable  instrument  (n).  The  origin  and  meaning  of 
the  rule  are  easily  misapprehended.  At  first  sight  it  looks 
like  an  obvious  deduction  from  the  doctrine  of  limited 
special  capacities.  If  a  corporation  can  only  make  such 
contracts  as  it  is  empowered  to  make,  then  it  follows  of 
course  that  among  other  things  it  cannot  issue  bills  or 
notes  without  express  or  implied  authority  to  do  so  ;  but 
we  have  seen  that  this  ground  is  now  hardly  tenable.  In 
order  to  state  what  we  believe  to  be  the  true  view  we  must 


(k)  Lord  Cairns,  L.  E.  7  H.  L. 
at  p.  667. 

(I)  Aahbury  By.  Carriage  ci-  Iron 
Co.  V.  Rkhe  (1875)  L.  R.  7  H.  L. 
653  ;  in  Ex.  and  Ex.  Ch.  (where 
the  Court  was  equally  divided) 
L.  R.  9  Ex.  224,  249  ;  44  L.  J.  Ex. 
185. 

(m)  Note  D. 

(n)  A  dififerent  rule    prevails    in 


the  United  States,  where  it  is  held 
that  a  corporation  not  expressly 
prohibited  from  so  doing  may  give 
negotiable  promissory  notes  for 
any  of  the  legitimate  purposes  of 
its  incorporation  :  Moss  v.  Averill 
(1853)  10  X.  Y.  449,  and  other 
authorities  cited  by  Mr.  Wald  in 
his  notes  here  in  the  American 
edition. 
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to  some  extent  anticipate  the  subject  of  the  following 
chapter,  so  far  as  it  relates  to  the  form  of  corporate  con- 
tracts.    The  general  rule  is  that  the  contracts  of  a  cor-  The  diffi- 

,  1  1         •  11-     cultv  is 

poration   must    be  made  under   its  common  seal,  and  it  partly 

follows  that  a  corporation  cannot  prima  facie  be  bound  by  formal, 
negotiable    instruments   in  the  ordinary  form.     The  only 
early  authority  which  is    really  much    to   the  point   was 
argued  and  partly  decided  on  this  footing  (o).     Of  late 
years  incorporated  companies  have  issued  documents  under 
seal  purporting  to  be  negotiable ;  but  by  the  law  merchant 
an  instrument  under  seal  cannot  be  negotiable,  and  it  is 
the  better  opinion  that  the  fact  of  the  seal  being  a  cor- 
porate one   makes  no  difference ;    it   cannot  be  taken  as 
merely  equivalent  to  signature  because  the  party  sealing 
is  an  artificial  person  and  unable  to  siffii  ())).    Putting'  this  Pattly  in 
last  question  aside,  however,  there  are  very  many  matters  applica- 
about  which  a  corporation  can  contract  without  seal,  and  Y^^^^  "^ 
in  particular  in  the  case  of  a  trading  corj3oratioii  all  things  ordinary 
naturally  incident   to    the   business   it    carries  on.     Why  partner- 
should  not  the  agents  who  are  authorized  to  contract  on  ^^^P 
behalf  of  the  company  in  the  ordinary  course  of  its  business 
be  competent  to  bind  the  company  by  their  acceptance  or 
indorsement  on  its  behalf,  just  as  a  member  of  an  ordinary 
trading  partnership  can  bind  the  firm  ?     There  is  a  two- 
fold answer  to  this  question.     First,  the  extensive  imj^lied 
authority  of  an  ordinary  partner  to  bind  his  fellows  cannot 
be  applied  to  the  case  of  a  numerous  association,  whether 
incorporated   or  not,  whose   members   are  personally  un- 
known to  each  other,  and  it  has  been  often  decided  that 

(o)  BromjhtonY.Manchesta-  Water-  nieut  (p.  210).     Otlier  cases  at  first 

works    Co.    (1819)    3    B.   &  AW.   1.  sight  like  these  relate  to  the  autho- 

The  chief  point  was  on  the  statutes  rity  of  particular  agents  to  bind  a 

giving  the  Bank  of  England  exclu-  corporafe — or    unincorporated — as- 

sive    rights    of   issuing    notes,    &c.,  sociation  irrespective  of  the  theory 

within  certain  lira  its.     In   Murray  of     corporate    liabilities.     See    the 

V.  E.  India  Co.  (1821)  5   B.  &  Aid.  next  note  but  one. 

204,  the  statutory  authority  to  issue  (p)  Crouch  v.  Credit  Fonder  (1873) 

bills  was  not  disputed  ;  a  ditiiculty  L.  R.  8  Q.  B.  374,  42  L.  J.  Q.  B. 

was  raised  as  to  the  proper  remf  dy,  183. 
but  disposed  of  in  the  course  of  argu- 
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the  managers  of  such  associations  cannot  bind  the  indi- 
vidual members  or  the  corporate  body,  as  the  case  may  be, 
by  giving  negotiable  instruments  in  the  name  of  the  con- 
cern, unless  the  terms  of  their  particular  authority  enable 
them  to  do  so  by  express  words  or  necessary  implication  (q). 
In  the  case  of  a  corporation  this  authority  must  be  sought 
in  its  constitution  as  set  forth  in  its  special  Act,  articles  of 
And    _       association,  or  the   like.     Secondly,  the  power  of  even   a 
the  ^  ^^     trading  corporation  to  contract  without  seal  is  limited  to 
peculiar      things  incidental  to  the  usual  conduct  of  its  business.    But 
of  the         as  was  pointed  out  by  a  judge  who  was  certainly  not  dis- 

contract  of  pogg^j  to  take  a  narrow  view  of  corporate  powers,  a  nego- 
exchange.     -^^  .  .  x  j.  '  o 

tiable  instrument  is  not  merely  evidence  of  a  contract,  but 
creates  a  new  contract  and  a  distinct  cause  of  action,  and 
"  it  would  be  altogether  contrary  to  the  principles  of  the 
law  which  regulates  such  instruments  that  they  should  be 
valid  or  not  according  as  the  consideration  between  the 
original  parties  was  good  or  bad ; "  and  it  would  be  most 
inconvenient  if  one  had  in  the  case  of  a  corporation  to 
inquire  "whether  the  consideration  in  respect  of  which 
the  acceptance  is  given  is  sufficiently  connected  with  the 
purposes  for  which  the  acceptors  are  incorporated  "  (r). 

The  result  seems  to  be  that  a  corporation  cannot  be 
bound  by  negotiable  instruments  except  in  one  of  the 
following  cases  : — 


(<y)  As  to  unincorporated  joint  stock  Citi/   Banl-    (1868)  3  Ch.    758,    per 

companies:   Nmle  \.  Tin-ton  (1827)  SelwjnL.J.     The  two  last  cafes  go 

4Bing.  149, />/(//«su;(  V.  ]7i/^))/(]829)  rather  far  in    the    diiecticn  of  im- 

10  B.  &  C.  128,  Bramah  v.  Boherts  plying  such   a  power   from  geceral 

(1837)   3  B'ng.  N.  C.  963,  Bxdtv.  word?. 

Morrd   (1840)    12    A.    &    E.    745,  (r)  Per    Erie    C.J.    Bateman    v. 

Broivn  v.  Bi/erf^  (1847)  16  M.  &  W.  Mid   Wales  Rif.  Co.  (1866)  L  E.  1 

252,  16  L.  J.  Ex.  112.     As  to  in-  C.  P.  499,  509,  35  L.  J.  C.  P.  205. 

corporated     companies  :     Steele    v.  Kailway    companies    are    expressly 

JIarmer  (1845)  14  M.  &  W.  831  (in  foibiddtn    to    issue    negotiable    or 

Ex.  Ch.  4  Ex.  1,  not  on  this  point),  assignable      instruments      without 

Thompson  v.   Universal   Salvage  Co.  statutory    authority,     on    pain     of 

(184S)  1  Ex.  694,  17  L.  J.  Ex.  118,  forfeiting  the    nominal   amount  of 

Re  Peruvian  Ri/s.  Co.  (1867)  2  Ch.  the  security  :  7  &  8  Vict.  c.  85,  e. 

617,  36  L.  J.  Ch.  864;  op.  Ex  parte  19. 
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1.  When  the  negotiation  of  bills  and  notes  is  itself  one 
of  the  purposes  for  which  the  corporation  exists — "  \vithin 
the  very  scope  and  object  of  their  incorporation"  (&■)— as 
with  the  Bank  of  England  and  the  East  India  Company, 
and  (it  is  presumed)  financial  companies  generally,  and 
perhaps  even  all  companies  whose  business  wholly  or 
chiefly  consists  in  buying  and  selling  (s). 

2.  When  the  instrument  is  accepted  or  made  by  an 
agent  for  the  corporation  whom  its  constitution  empowers 
to  accept  bills,  &c.,  on  its  behalf  either  by  express  words 
or  by  necessary  implication. 

The  extent  of  these  exceptions  cannot  be  said  to  be  very 
precisely  defined,  and  in  framing  articles  of  association,  &c., 
it  is  therefore  desirable  to  insert  express  and  clear  provisions 
on  this  head. 

In  the  United  States  the  Supreme  Court  has  decided  -A-mencan 
.  .  .  ^  .    .      decisions, 

that  local  authorities  having  the  usual  powers  of  adminis- 
tration and  local  taxation  have  not  any  implied  power  to 
issue  negotiable  securities  which  will  be  indisputable  in 
the  hands  of  a  bona  fide  holder  for  value  (t),  and  has  been 
equally  divided  on  the  question  whether  municipal  corpo- 
rations have  such  power  (u).  It  seems  however  that  in 
American  Courts  a  power  to  borrow  money  is  held  to  carry 
with  it  as  an  incident  the  power  of  issuing  negotiable 
securities  (x). 

The  common  law  doctrine  of  estoppel  (y),  and  the  kindred  Estoppel 
equitable  doctrine  of  part  performance  (s),  apply  to  corpora-  perfcfrm 

(s)  Per    Montasfue    Smith  J.  L.  L.  .1.  Q.  B.  221. 
R.  1  C.  P.  512  ;  Ex  parte  City  Bank  (z)    Wihon  v.  West  Hartlepool  Ry. 

(1868)  3  Ch.  758.  Co.  (1864-5)  2  D.  J.  S.  475,  493,  per 

(t)  Police  Jury  v.  Britton   (1872)  Turner   L.J.    34    L.   J.   Ch.    241  ; 

15    Wallace    (Sup.    Ct.  U.S.)  566,  Crook    v.     Corporation    of   Seaford 

572.  (1871)  6  Ch.  551  ;  .Melbourne  Bank- 

(u)  The  Mayw  V.  Ray  (1873)   19  inf/Ccr2yorationv.Brou(/ham(l87S-9) 

Wallace  (Sup.  Ct.  U.S.)  466.  4  App.  Ca.  at  p.  169,  48  L.  J.  C.  P. 

(sc)   Police   Jury    v.    Britton,     15  12.    Tb is  must  be  conened  however 

Wallace,  566,  and  Mr.  Wald's  note  to   cases  where  the  corporation    is 

here  in  American  ed.  "  capable    of    being  bound   by    the 

(y)    Webb  v.  Heme  Bay  Commis-  written  contract  of  its  directors  as 

sioners  (1870)  L.  R.  5  Q.  B.  642,  39  an   individual    is  capable  of  being 

P.  K 
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ance  apply  tions  as  well  as  to  natural  persons.  Even  when  the  cor- 
rations.  porate  Seal  has  been  improperly  affixed  to  a  document  by 
a  person  who  has  the  custody  of  the  seal  for  other  pur- 
poses, the  corporation  may  be  bound  by  conduct  on  the 
part  of  its  governing  body  which  amounts  to  an  estoppel 
or  ratification,  but  it  will  not  be  bound  by  anything  less  (a) 
The  principles  applied  in  such  cases  are  in  truth  indepen- 
dent of  contract,  and  therefore  no  difficulty  arises  from  the 
want  of  a  contract  under  the  corporate  seal,  or  non-com- 
pliance with  statutory  forms.  But  it  is  conceived  that  no 
sort  of  estoppel,  part  performance,  or  ratification  can  bind 
a  corporation  to  a  transaction  which  the  legislature  has  in 
substance  forbidden  it  to  undertake,  or  made  it  incapable 
of  undertaking. 

bound    by    his    own    contract    in  (a)  Bank    of  Ireland    v.    Evans' 

writing  :  "  per  Cotton  L.J.  Hunt  v.  Charities  (1855)  5  H.  L.  C.  389  ;  Mer- 

Wimbledo7i  Local  Board  (1878)  4  C  chants  of  the  Staple  v.  Bank  of  Eng- 

P.  Div.  at  p.  62,  48  L.  J.  C.  P.  207.  land  (1887)  21  Q.  B.  Div.  160. 
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CHAPTER    III. 

Form    of    Contract. 

According   to   the    modern   conception   of  contract,    all  Contrast 
agreements  which  satisfy  certain  conditions  of  a  general  and°'"^° 
kind  are  valid  contracts  and  may  be  sued  upon,    in  the  modern 
absence  of  any  special    legislation    forbidding   particular  tions  of 
contracts  to  be  made  or  denying  validity  to  them  unless  contracts 

.  ./      o  ./  .as  giving 

made  with  particular  forms.     So  thoroughly  has  this  con-  rights  of 
ception   established   itself  in   recent    times    that,    having  ^^^^°^- 
made  the  presence  of  a  consideration  one  of  the   general 
conditions  of  a  valid  contract,  we  are  now  accustomed  to 
bring  contracts  under  seal  within   the  terms  of  the  con- 
dition by  saying  that  where   a  contract  is  under  seal  the 
consideration  is  presumed.      But  in   fact  the   doctrine  of 
Consideration   in    its    present    general    form    is  of  com- 
paratively modern  origin.     The  ancient  reason  why  a  deed 
could   be    sued   upon   lay  not  in  a  consideration  in    our 
present    sense    of  the    word   being    presumed    from    the 
solemnity  of  the  transaction,  but  in  the  solemnity  itself. 
The  forms  of  sealing  and  delivery  come  down  to  us  from 
a  time  when  the  general  theory  of  the  law  started  from  a 
different    or   even    opposite    point    to    our   own.       When  Ancient 
promises  are  first  recognized  as  creating   legal  duties  at  gards  only 
all,    their    efficacy    depends,  not    upon  the  substance  offo'"™^^ 

contracts, 

the  transaction,  but  upon  its  fulfilling  certain  conditions  of 
form,  and  being  established  by  one  or  other  of  certain 
strictly  specified  modes  of  proof  The  law  relating  to 
the  form  of  corporate  contracts  is,  as  we   shall  presently 

K  2 
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find,  still  going  through  a  process  of  struggling  develop- 
ment not  altogether  unlike    that    which    took    place    in 
earlier  times  with  regard  to  the  contracts  of  natural  persons. 
Informal    Both  in  the  Roman  law  as  presented  to  us  in  the  Digest 
actionable  and  Institutes,  and  in  the   English   law  of  the  thirteenth, 

only  as       g^^^^  g^.g^-^  down  to  the  latter  part  of  the  fifteenth  century, 

exceptions        ....  . 

in  Roman   this  primitive  doctrine  that   formal  contracts    alone  give 

Elifflish  ^^^'^  ^^  actions  is  at  the  base  of  the  whole  learning  of  con- 
law,  tracts.  Considerable  classes  of  informal  contracts  are  en- 
forceable on  various  grounds  which  are  practically  reducible 
to  "  convenience  amounting  almost  to  necessity,"  in  the 
language  of  our  modern  cases  on  the  contracts  of  corpora- 
tions. But  these  grounds  are  not  as  yet  connected  by  any 
recognized  general  principle.  In  the  medieval  English 
system,  so  far  as  one  can  now  judge,  they  are  narrower 
in  statement  and  less  important  in  practice  than  in  the 
Roman. 

In  England  we  find  this  theory  expressed  by  Bracton  in 
almost  purely  Roman  language  (a),  which  is  substantially 
repeated  in  Fleta.  How  far  the  theory  was  directly  bor- 
rowed, or  how  far  it  already  existed  as  a  genuine  parallel 
development  of  English  legal  ideas  with  which  the  au- 
thorities of  the  civil  law  were  found  in  great  measure  to 
coincide,  may  perhaps  be  doubtful  (h).  At  any  rate  the 
correspondence  is  so  close  that  some  statement  of  the 
Roman  doctrine  in  its  general  effect  (c)  is  almost  necessary 
to  make  its  English  counterpart  intelligible. 

The  Formal  contracts  (legitimae    conventiones)  gave  a  right 

docTrtne.     <^f  action  irrespective  of  their  subject-matter.  In  Justinian's 

time  the  only  kind  of  formal   contract  in   use  was  the  Sti- 

(a)  In    Britton    the    substantial  Bracton,   §   18,     pp.    107-8,    where 

correspondence    remains,     but    the  the  parallel  is  accurately  stated, 

details  are  much  more  modified  to  (c)    Savigny,    Obi.    2.    196     sqq. 

suit  the    real  facts  of  English   prac-  Compare  Sir  H.  Maine's  account  in 

tice,  c.f/.  the  verbal  Stipulation   all  his  chapter  on  the  Early  History  of 

but  disappears.     (Cap.  De  Dette,  1.  Contract,  which  is   in  close  agree- 

150,  ed.  Nicholls.)  ment  with  Savigny's. 

(h)     Sec   Guterbock,     Henr.     de 
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pulation  (d),  or  verbal  contract  by  question  and  answer,  the 
question  being  put  by  the  creditor  and  answered  by  the 
debtor  (as  Dari  spondes  ?  spondeo :  Promittis  ?  promitto  : 
Facies  ?  faciam).  The  origin  and  early  history  of  the 
Stipulation  are  uncertain.  In  our  authorities  it  appears 
as  a  formal  contract  capable  of  being  applied  to  any  kind 
of  subject-matter  at  the  pleasure  of  the  parties.  Its 
application  was  in  course  of  time  extended  by  the  following 
steps.  1.  The  question  and  answer  were  not  required  to 
be  in  Latin  (e).  2.  An  exact  verbal  correspondence 
between  them  was  not  necessary  (/).  8.  An  instrument 
in  writing  purporting  to  be  the  record  of  a  Stipulation 
was  treated  as  strong  evidence  of  the  Stipulation  having 
actually  taken  place  (g). 

Informal  agreements  (pacta)  did  not  give  any  right  of  ^«*<"* 

.   ,  ,  „  ,  .  ,  ,       pactum 

action  without  the  presence  oi  something  more  than  the  and  cmisa. 
mere  fact  of  the  agreement.  This  something  more  was 
called  causa.  Practically  the  term  covers  a  somewhat 
wider  ground  than  our  "  consideration  executed :  "  but  it 
has  no  general  notion  corresponding  to  it,  at  least  none  co- 
extensive with  the  notion  of  contract ;  it  is  simply  the 
mark,  whatever  that  may  be  in  the  particular  case,  which 
distinguishes  any  particular  class  of  agreements  from  the 
common  herd  of  facta  and  makes  them  actionable.     In- 


{d)  The  litterarum  ohligatxo  (Gai.  It   seems    quite  possible    that    the 

3. 128)  was  obsolete.     What  appears  earliest  type   of    contract   is  to    be 

under  that  title  in   the   Institutes  sought  in  covenants   made  between 

(3.  21)  is  a  general  rule  of  evidence  Independent  tribes  or  families.     Cf. 

unconnected     with      the     ancient  Gai.  3.  94  on  the  use  of  the  word 

usage.       The     derivation     of     the  spondeo  in    treaties.      If  this  were 

Stipulation     from     the     nexum     is  so,  one  would  expect  the  covenant 

tempting,  but    has   been  shown,  I  to    be    confirmed  by    an    oath,    of 

think,  to  be  untenable.     It  is  aban-  which  Prof.  Muirhead  (on  Gai.    3. 

doned  by  Ihering  (Geist  des  rom.  92)  finds  a  trace  on  other  grounds 

R.  4th  ed.  1.  303  ;  cp.  2.  555,  582,  in  the  iorva  promittis  1  promitto. 

where  he  points  out  that  we   know  (e)  Gai.  3.  93,  I.   3.  15,  de  v.  o. 

nothing  of  the  foim  of  the  nexum),  §  1. 

Kuntze  (Excurse  liber  rom.  R.  pp.  (/)  C.   8.  38.  de  cont.  et  comm. 

470,    474,    476),     Girtanner     (Die  stipul.  10. 

Stipulation,    &c.    Kiel,    1859),  and  {g)  C.  8.  38.  de  cont.    et  comm. 

(mdependently,  it  seems)    by   Mr.  stipul.  14,  I.  3.  19.   de  inut.  stipul. 

Hunter  in  his  work  on  Roman  Law.  §  12. 
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formal  agreements  not  coming  within  any  of  the  privileged 
classes  were  called  nuda  'pacta  and  could  not  be  sued  on  (h). 

The  term  nudum  'pactum  is  sometimes  used,  however, 
with  a  special  and  rather  different  meaning,  to  express  the 
rule  that  a  contract  without  delivery  will  not  pass 
property  (i). 

The  further  application  of  this  metaphor  by  speaking 
of  the  causa  when  it  exists  as  the  clothing  or  vesture  of 
the  agreement  is  without  classical  authority  but  very 
common  :  it  is  adopted  to  the  full  extent  by  our  own  early 
writers  (h). 


What 
infoimal 
contracts 
enforce- 
able. 


The  privileged  informal  contracts  were  the  following  : 
1.  Real  contracts,  where  the  causa  consisted  in  the  delivery 
of  money  or  goods :  namely,  mutai  datio,  com.'modatum, 
depositum,  pignus,  corresponding  to  our  bailments.  This 
class  was  expanded  within  historical  times  to  cover  the 
so-called  innominate  contracts  denoted  by  the  formula 
Do  ut  des,  &c.  (l),  so  that  there  was  an  enforceable  obliga- 
tion re  contracta  wherever,  as  we  should  say,  there  was  a 
consideration  executed  :  yet  the  procedure  in  the  different 
classes  of  cases  was  by  no  means  uniform  (m). 


(h)  They  gave  rise  however  to 
imperfect  or  "  natural"  obligations 
which  had  other  legal  effects. 

(i)  Traditionibus  et  usucapionibus 
dominia  rerum,  non  nudis  pactis, 
transferuntur.  Cod.  2.  3.  de  pactis, 
20.  But  the  context  is  not  pre- 
served, and  the  particular  pactum 
in  question  may  have  been  nudum 
in  the  general  sense  too.  When  the 
contrary  rule  of  the  Common  Law 
became  fixed  is  a  question  for  which 
more  light  is  still  wanted. 

(h)  "  Obligatio  quatuor  species 
habet  quibus  contrahitur  et  plura 
vestimenta,"  Bracton,  99a.  "  Obli- 
gacioun  deit  estre  vestue  de  v. 
maneres  de  garnisementz,"  Britton 
1.  156.  Austin  (2.  1016,  3rd  ed.) 
spoke  per  incuriam  of   the  right  of 


action  itself,  instead  of  that  which 
gives  the  right  as  being  the 
"  clothing."  The  notion  some- 
times met  with  that  if  a  contract 
by  verbal  question  and  answer  was 
good,  a  contract  in  writing  must 
be  good  a  fortiori,  is  of  course  a  mere 
modern  invention. 

(I)  Aut  enim  do  tibi  ut  des,  aut 
do  ut  facias,  aut  facio  ut  des,  aut 
facio  ut  facias  ;  in  quibus  quaeritur 
quae  obligatio  nascatur.  D.  19.  5. 
de  praescr.  verbis,  5  pr.  and  see 
Vangerow,  Pand.  §  599  (3.  234,  7th 
ed.).  Blackstone  (Comm.  2.  444) 
took  this  formula  for  a  classification 
of  all  valuable  considerations,  and 
his  blunder  has  been  copied  without 
reflection  by  later  writers. 

(m)  Dig.l.  c.  §§1-4. 
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2.  Consensual  contracts,  being  contracts  of  constant 
occurrence  in  daily  life  in  which  no  causa  was  required 
beyond  the  nature  of  the  transaction  itself.  For  such 
contracts  were  recognised,  the  first  three  of  them  at  all 
events  {n)  from  the  earliest  times  of  which  we  know 
anything,  namely,  Sale,  Hire,  Partnership,  and  Mandate. 
(Emptio  Venditio,  Locatio  Conductio,  Societas,  Mandatum.) 
To  this  class  great  additions  were  made  in  later  times. 
Subsidiary  contracts  (pacta  adiecta)  entered  into  at  the 
same  time  and  in  connexion  with  contracts  of  an  already 
enforceable  class  became  likewise  enforceable :  and  divers 
kinds  of  informal  contracts  were  specially  made  actionable 
by  the  Edict  and  by  imperial  constitutions,  the  most 
material  of  these  being  the  constitutuvi,  covering  the 
English  heads  of  account  stated  and  guaranty.  Jus- 
tinian added  the  pactum  donationis,  it  seems  with  a 
special  view  to  gifts  to  pious  uses  (o).  Even  after  all 
these  extensions,  however,  matters  stood  thus  :  "  The 
Stipulation,  as  the  only  formal  agreement  existing  in 
Justinian's  time,  gave  a  right  of  action.  Certain  par- 
ticular classes  of  agreements  also  gave  a  right  of  action 
even  if  informally  made.  All  other  informal  agreements 
(nuda  pacta)  gave  none.  This  last  proposition,  that  nuda 
pacta  gave  no  right  of  action,  may  be  regarded  as  the 
most  characteristic  principle  of  the  Roman  law  of  Con- 
tract "  (p).  We  may  now  see  the  importance  of  bearing 
in  mind  that  in  Roman,  and  therefore  also  in  early 
English  law,  nudum  pactuDi  does  not  mean  an  agreement 
made  without  consideration. 

So  far  the  Roman  theory.     When  it  came  to  be  adopted  dvU  law. 
or  revived  in  Western  Christendom,  what  happened  in 

(n)  See  Prof.  Muirhead    on  Gai.  purpose. 

3.  216.  ip)  Sav.  Obi.  2.  231.  Prof.  Muir- 

(o)  C.    8.  54,   de  donat.   35,  §  5.  head,    on  Gai.  3.    134,     says   that 

The  establishment   of    emphyteusis  "amongst  peregrins  a  ?i«(^«»i.  pactum 

as  a  distinct  species  of  contract  is  of  was    creative    of     action  :  "  which 

minor    importance  for  our  present  seems  to  be  a  slip. 
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Germany  was,  acccording  to  Savigiiy,  that  the  form  of  the 
Stipulation  being  foreign  and  unsupported  by  any  real 
national  custom  like  that  which  kept  it  alive  among  the 
Romans,  never  found  its  way  into  practice :  and  as  there 
Avas  nothing  to  put  in  its  place,  the  distinction  between 
formal  and  informal  agreements  disappeared  (q).  The 
conclusion  is  that  in  the  modern  Roman  law  of  Germany 
the  requirement  of  causa  does  not  exist.  But  this  con- 
clusion is  by  no  means  undisputed ;  in  fact  there  is  a 
decided  conflict  of  opinion  among  modern  writers,  though 
the  greater  weight  of  authorities  appear  to  be  for  the 
proposition  here  stated.  It  has  even  been  maintained  that 
a  causa  was  required  for  the  full  validity  of  a  Stipulation 
in  the  Roman  law  itself  (r).  Something  of  the  same  kind 
seems  to  have  happened  in  Scotland,  where  no  considera- 
tion is  needed  to  make  a  contract  binding :  this  is  qualified 
however  by  the  rule  that  a  gratuitous  promise  cannot  be 
proved  by  oral  evidence,  but  only  by  writing  (s).  In 
French  jurisprudence  on  the  other  hand  the  Roman  causa 
has  persisted  (though  in  a  pretty  liberal  interpretation)  as 
a  needful  ingredient  of  every  binding  contract.  Instead  of 
pacta  becoming  legitimae  conventiones,  the  legithnae  con- 
ventiones  have  simply  vanished. 
Corre-  But  our  English  authors  did  find  something  to  put  in 

EngHsh^  the  place  of  the  Stipulation :  namely  the  solemnities  of  a 
doctrine  in  deed.  Many  things  tend  to  show  that  in  old  English 
4;c.  '  and  Anglo-Norman  times  a  writing  was  regarded  only  as 
one  of  the  possible  modes  of  proof  known  to  the  law. 
The  notion  of  the  value  of  a  deed  being  in  its  formality 
came  in  later,  but  it  was  well  established  before  the  thir- 
teenth century.  As  early  as  Glanvill  we  find  that  a  man's 
seal  is  conclusive  against  him  (t).  Bracton  after  setting 
forth    almost   in   the  very  words  of  the    Institutes    how 


{q)  Sav.  Obi.  2.  239.  (s)  Erskine,  Pr.  of  Law  of  So.  Bk. 

(r)  See  Vangerow,  Pand.  §  600       3,  Tit.  2,  §  1  ;  Bk.  4,  Tit.  2,  §  11. 
(3  244).  (t)  L.  10,  c.  12. 
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"  Verbis  contrahitur  obligatio  per  stipulationem  "  (u),  &c. 
adds :  "  Et  quod  per  scrlpturcmi  fieri  possit  stipulatio 
et  obligatio  videtur,  quia  si  scriptum  fuerit  in  instru- 
inento  aliquem  promisisse,  perinde  habetur  ac  si  interro- 
gatione  praecedente  responsum  sit "  {x).  There  is  no 
doubt  that  he  means  only  a  writing  under  seal,  though 
it  is  not  so  expressed :  Fleta  does  say  in  so  many  words 
that  a  writing  unsealed  will  not  do  {y).  The  equivalent 
for  the  Roman  Stipulation  being  thus  fixed,  the  classes  of 
Real  and  Consensual  contracts  are  recognized,  in  the  terms 
of  Roman  law  so  far  as  the  recognition  goes  :  but  the 
Consensual  contracts  are  so  meagrely  handled  that  it  looks 
as  if  they  were  introduced  only  for  form's  sake  (s).  We 
hear  of  nothing  corresponding  to  the  later  Roman  exten- 
sions of  the  validity  of  informal  agreements.  Such  agree- 
ments in  general  give  no  right  of  action :  in  Glanvill  it 
is  expressly  said  :  "  Privatas  conventiones  non  solet  curia 
domini  regis  tueri "  (a),  in  a  context  suggesting  that  in  his 

(m)  One  may  doubt  whether  an  Kemble,  Cod.   Dipl.  no.   623   (a.d. 

English  court  ever  in  fact  enforced  979),   '  his  testibus  astipulantibus,' 

or  would  have  enforced  a  Stipula-  and  Brunner,  Romisch-germanische 

tion  proper,  as  well  as  whether  it  Urkunde,  224. 

ever   entertained   an    "actio    legis  (z)  Giiterbock  (p.  \l'i)  justly  re- 

Aquiliae  de  hominibus  per  feloniam  marks  that  what  Bracton  says  of 

Decisis,"  fo.    10.3  6.      As  to  Brae-  theContract  of  Sale  in  another  place 

ton's    use    of    Roman    names    for  (fo.  61  b)  shows  that  it  was  not  a 

forms  of  action  compare  Bigelow,  true  consensual  contract  in  his  view. 

Leading     Cases    on    the    Law    of  The  passage  is  curious,    inasmuch 

Torts,  p.  585.     The  following  wild  as  it  contradicts  the  modern  law  of 

marginal   note   occurs   in  an  early  England  in  nearly  all  points,  and 

14  th  century   MS.    of   Bracton   in  the  civil  law  in  most, 
the  Cambridge  University  Library  (a)  Lib.  10,  c,  18,  and  more  fully 

(Dd.  7.  6)  :  Dififert  pactum  a  con-  ib.   c.    8.      "  Curia   domini   reyis  " 

ventione  quia   pactum   solum  con-  is    significant,    for   the   ecclesiasti- 

sistit  in  sermonibus,  ut  in  stipula-  cal  courts  did  take  cognizance  of 

tionibus,  conventio  tarn  in  sermone  breaches   of    informal    agreements 

quam  in  opere,  ut  cum  in  scriptis  as  being  against  good  conscience, 

redigitur.  ib.    c.    12,    and    see    Blackstone's 

(x)  99  b.  100  a.  Comm.  1.  52,  and  authorities  there 

\y)  Lib.   2,   c.    60,    §   25.      Non  cited,  and  Archdeacon  Hale's  Series 

solum  sufficiet  scriptura  nisi  sigilli  of     Precedents     and    Proceedings, 

munimine      stipulantis     roboretur  where    several    instances    will    be 

cum     testimonio     fide     dignorum  found.      It   is   worth   noting   that 

praesentium.     For  the  use  of  stipu-  they  seem  to  cease  after  the  end  of 

Inns,  which  in  classical  Latin  could  the   15th    century,   i.    e.   when    the 

mean    only    the    covenantee,    cp.  action  of  assumpsit  in  the  temporal 
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Remedies 

on  con- 
tracts in 
13th  cen- 
tury. 
Debt  on 
covenant. 


Debt  on 

simple 

contract, 

detinue, 

&c. 


time  even  the  regular  consensual  contracts  of  the  civil  law 
fell  within  the  proposition.  In  Bracton  too,  notwithstand- 
ing his  elaborate  copying  of  Roman  sources,  we  read  : 
"  ludicialis  autem  esse  poterit  stipulatio,  vel  conventionalis  : 
iudicialis,  quae  iussu  iudicis  fit  vel  praetoris.  Conventio- 
nalis, quae  ex  conventione  utriusque  partis  concipitur,  nee 
iussu  iudicis  vel  praetoris,  et  quarum  totidem  sunt  genera 
quot  paene  (6)  rerum  contrahendarum,  de  quibus  omnibus 
omnino  curia  regis  se  non  intromittit  nisi  aUquando  de 
gratia  "  (fo.  100a). 

The  sum  of  the  matter  seems  to  have  been  thus.  As  to 
formal  contracts  :  A  contract  under  seal  could  be  enforced 
by  action  of  debt  {placitwun  de  debito).  It  was  a  good 
defence  that  the  party's  seal  had  been  lost  and  affixed  by 
a  stranger  without  his  knowledge,  at  least  if  the  owner 
had  given  public  notice  of  the  loss  (c) :  but  not  if  it  had 
been  misapplied  by  a  person  in  whose  custody  it  was ;  for 
then,  it  was  said,  it  was  his  own  fault  for  not  having  it  in 
better  keeping.  This  detail  shows  how  much  more  archaic 
English  law  still  was  than  the  developed  Roman  system 
from  which  it  borrowed  much  of  its  language :  and  also 
that  delivery  was  not  then  known  as  one  of  the  essential 
requisites  of  a  deed.  As  to  informal  contracts  :  An  action 
of  debt  might  be  brought  for  money  lent,  or  the  price  of 
goods  sold  and  delivered,  and  an  action  of  detinue  (which 


courts  had  become  well  established, 
and  therefore  the  spiritual  courts 
would  have  been  prohibited  from 
entertaining  such  matters,  as  they 
had  already  been  prohibited  from 
entertaining  suits  nominally  iwo 
hiesione  fidei,  but  really  equivalent 
to  actions  of  debt  or  the  like  :  Y.  B. 
38  H.  6,  29,  pi.  11. 

(b)  This  is  evidently  the  true 
reading  :  the  printed  book  has 
poetmc,  a  mere  printer's  misreading, 
as  I  suspect,  of  penc,  which  is  given 
by  the  best  MSS.  Bracton  was 
copying  the  language  of  I.  3.  18, 
§3. 


(c)  Glanvill  (L.  10,  c.  12)  has  not 
even  this  :  Britton,  1, 164,  166,  as  in 
the  text.  "  Pur  ceo  qe  il  ad  conu 
le  fet  estre  soen  en  partie,  soit 
agard^  pur  le  pleyntif  et  se  purveye 
autre  foiz  le  defendaunt  de  meillour 
gardeyn."  Cp.  Fleta,  1.  6,  c.  33, 
§  2  ;  c.  34,  §  4.  That  the  practice 
of  publishing  formal  notice  in  case 
of  loss  really  existed  is  shown  by 
the  example  given  in  Blount's  Law 
Dictionary,  s.v.  Sigillum,  dated  18 
Ric.  II.  In  modern  law  such  ques- 
tions, when  they  occur,  come  under 
the  head  of  estoppel. 
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was  but  a  species  of  debt)  for  chattels  bailed  (d).  And 
probably  an  action  of  debt  might  be  maintained  for  work 
done  or  on  other  consideration  completely  executed.  At 
least  the  contractus  innominati  (do  ut  des,  &c.)  are  dis- 
tinctly recognized  by  the  text- writers,  though  in  Bracton 
strangely  out  of  their  natural  place,  under  the  head  of 
conditional  grants  (Bracton  186,  19a;  Fleta  1.  2,  c.  60,  § 
23)  (e).  About  two  centuries  later  we  find  it  quite  clear 
than  an  action  of  debt  will  lie  on  any  consideration 
executed  (the  term,  of  course,  is  much  later  still),  and  also 
that  on  a  contract  for  the  sale  of  either  goods  or  land  an 
action  may  be  maintained  for  the  price  before  the  goods 
are  delivered  or  seisin  given  of  the  land  (/). 

Some  obligations  which  we  now  classify  as  quasi  ex 
contractu  might  be  enforced  by  action  of  debt.  In  1294 
such  an  action  brought  to  recover  money  paid  on  a  failure 
of  consideration  was  held  good  in  form  (though  there  was 
in  fact  a  covenant),  Y.  B.  21  &  22  Ed.  1,  p.  600  (Rolls  ed.), 
where  it  is  also  said  that  money  paid  as  the  price  of  land 
might  be  recovered  back  in  an  action  of  debt  if  the  seller 
would  not  enfeoff  the  buyer.  This  action  must  not  be 
confused  with  the  modern  action  of  assumpsit  on  the 
"  common  counts." 

The  action  of  account  {g)  was  a  remedy  of  wide  appli-  Account, 
cation  (sometimes  exclusively,  sometimes  concurrently  with 
debt)  to  enforce  claims  of  the  kind  which  in  modern  times 

{d)  For  the  precise  difference  in  Blackstone's  language, 
the  developed  forms  of  pUading  see  (e)  In  Bracton  fo.   19a,  lines  14, 

per  Maule  J.  15  C.  B.  303.      The  15  in  ed.  1569,  si  (the  second),^ossMK< 

decision  of  the  C.  A.  in  Bryant  v.  and  ut  repetere  possim  are  corrupt. 

Herbert  (1878)   3    C.    P.  Div.   389,  The    true    readings,    conjecturally 

47  L.  J.  C.   P.  670,  that  an  action  restored  long  ago  by  Giiterbock,  and 

for  wrongful  detention  is  "  founded  in  fact  given  almost  identically  by 

on  tort "  within  the  meaning  of  the  the  best  MSS.,  are  seel  .  .  .  possum 

County  Court  Acts  is,  and  professes  .  .  .   non  ut  repetere  possim. 
to  be,  beside  the  historical  question.  (/)  Y.  B.  Mich.  37  H.  VI.  [A.D. 

The  action  of  debt  was  in  truth  a  1459],  8,  pi.  18,  by  Prisot  C..J. 
writ  of  right  for  chattels,  an  action,  ((/)  52  Hen.  3  (Stat.  Marlb.)  c.  17, 

not  to  enforce  a  promise,  but  to  get  13   Ed.    1    (Stat.   Westm.   'Z)   c.   23. 

something  conceived  as  already  be-  For  more   history   and    details    see 

longing  to  the  plaintiff  :  a  concep  Mr.     Langdell    in    Harvard    Law 

tion  which  lingers  even  in  some  of  Rev.  ii.  243,  251. 
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have  been  the  subject  of  actions  of  assumpsit  for  money 
had  and  received  or  the  like.  It  covered  apparently  all 
sorts  of  cases  where  money  had  been  paid  on  condition  or 
to  be  dealt  with  in  some  way  prescribed  by  the  person 
paying  it  (see  cases  in  1  Rol.  Abr.  116).  One  must  not 
be  misled  by  the  statement  that  "  no  man  shall  be  charged 
in  account  but  as  guardian  in  socage,  bailiff  or  receiver  " 
(11  Co.  Rep.  89,  Co.  Lit.  172  a):  for  it  is  also  said  "a 
man  shall  have  a  writ  of  account  against  one  as  bailiff  or 
receiver  where  he  was  not  his  bailiff  or  receiver :  for  if  a 
man  receive  money  for  my  use  I  shall  have  an  account 
against  him  as  receiver ;  or  if  a  man  deliver  money  unto 
another  to  deliver  over  unto  me,  I  shall  have  an  account 
against  him  as  my  receiver"  (F.  N.  B.  116  Q).  This 
action  might  be  brought  by  one  partner  against  another 
(ib.  117  D).  At  common  law  it  could  not  be  brought  by 
executors,  except,  it  seems,  in  the  case  of  merchants,  nor 
against  them  unless  at  the  suit  of  the  Crown  (Co.  Lit.  90  b, 
and  see  Earl  of  Devonshire's  ca.  11  Rep.  89):  but  it  was 
made  applicable  both  for  and  against  executors  by  various 
statutes  to  which  it  is  needless  to  refer  particularly  (h). 
In  modern  times  this  action  was  obsolete  except  as  between 
tenants  in  common  (i). 

On  informal  executory  agreements  there  was  in  general 

no  remedy  in  the  King's  Courts.    The  Ecclesiastical  Courts 

however  took  notice  of  them  (see  note  p.  137  supra) :  and 

it  may  well  be  that  executory  mercantile  contracts  were 

also  recognized  in  the  special  courts  which   administered 

When  no    the  law  merchant.     But  we  cannot  here  attempt  to  throw 

common     any  light  on  that  which  Lord  Blackburn  has  found  to  be 

law.  Qj^g  Qf  ^]^Q  obscurest  passages  in  the  history  of  the  English 

law  (A;).    Also  there  were  exceptions  by  local  custom.    "  In 

(/()  The   action  is   given  against  (A)  Blackburn  on  the  Contract  of 

executors  by  4  &  5  Ann.  c.  3  (Rev.  Sale,  207-208.     In  addition  to  the 

Stat.;  4  Ann.  c.   16  in  Ruffhead)  quotation  there  from  the  Year  Book 

s.  27.  of  Ed.  IV.,  see  now  Y.  B.  21  &  22 

(i)  See  Lindley  on  Partnership,  Ed.  I.,  p.  458. 
560,  note  I: 
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London  a  man  shall  have  a  writ  of  covenant  without  a 
deed  for  the  covenant  broken,"  and  there  was  a  like  custom 
in  Bristol  (I). 

It  is  significant  that  when  a  general  remedy  was  at  last  I^**^^  in- 
found  indispensable  it  was  introduced  in  the  form  of  an  of  assump- 
action  nominally  ex  delicto.  It  was  a  new  variety  of  tres-  ^'*- 
pass  on  the  case  that  ultimately  became  the  familiar 
action  of  assumpsit  and  the  ordinary  way  of  enforcing 
simple  contracts.  The  final  prevalence  of  assumpsit  over 
debt,  like  that  of  trover  over  detinue  (m),  was  much  aided 
by  the  defendant  not  being  able  to  wage  his  law  and  by 
the  greater  simplicity  and  latitude  of  the  pleadings :  but 
the  reason  of  its  original  introduction  was  to  supply  a 
remedy  where  debt  would  not  lie  at  all.  This  was  not 
eft'ected  without  some  failures.  In  the  first  recorded  case  (n), 
the  action  was  against  a  carpenter  for  having  failed  to 
build  certain  houses  as  he  had  contracted  to  do.  The  writ 
ran  thus :  "  Quare  cum  idem  [the  defendant]  ad  quasdam 
domos  ipsius  Laurentii  [the  plaintiff]  bene  et  fideliter 
infra  certum  tempus  de  novo  construend'  apud  Grimesby 
assumpsisset,  praedictus  tamen  T.  domos  ipsius  L.  infra 
tempus  praedictum,  &c.,  construere  non  curavit  ad  damp- 
num  ipsius  Laurentii  decem  libr',  &c."  The  report  proceeds 
to  this  effect : — 

"  Tirwit. — Sir,  you   see  well   that   his  count  is   on   a 
covenant,  and  he  shows  no  such  thing:  judgment. 

Gascoigne. — Seeing  that  you   answer  nothing,  we  ask 
judgment  and  pray  for  our  damages. 

(I)  F.  N.  B.   146a,  Liber  Albus  and  the  very  full  and  careful  bis- 

191a,  14  H.  IV.  26a,  pi.  33,  Godb.  torical  discussion  of  the  whole  sub- 

49,   336,    Sty.    145,   198,   199,   228,  ject  by  Prof.  Ames  of  Harvard  in 

Latch  134,  1  Leo.  2,  4  Leo.  105.  the  Harvard  Law  Review  for  April 

(m)  See    per     Martin    B.     Bur-  and  May,  1888.      Actions  of  tres- 

rovghes  v.  Bayne  (1860)  5  H.  &  N.  pass   on   the   case    had    previously 

at  p.  301,  29  L.  J.  Ex.  188.  been  allowed  for  malfeasance  by  the 

(n)  Mich.  2  H.  IV.,  3  h,  pi.  9,  see  negligent  performance  of  contracts 

Reeves  Hist.   Eng.  Law  (ed.  Fin-  (for  which  it  is  still  held  that  there 

lason),    2.    508  ;    1    C.    P.    Cooper,  is    an    alternative    remedy  in   con- 

Appx.  549,  where  subsequent  cases  tract  and  in  tort),  but  an  action  for 

are  also  collected  and  translated  ;  mere  non-feasance  was  a  novelty. 
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Tirwit. — This  is  covenant  or  nothing  (ceo  est  mereTnemt 
un  covenant). 

Brenchesley  J. — It  is  so :  perhaps  it  would  have  been 
otherwise  had  it  been  averred  that  the  work  was  begun 
and  then  by  negligence  left  unfinished. 

{Hankford  J.  observed  that  an  action  on  the  Statute  of 
Labourers  might  meet  the  case.) 

Richhill  J. — For  that  you  have  counted  on  a  covenant 
and  show  none,  take  nothing  by  your  writ  but  be  in 
mercy," 

This  was  followed  by  at  least  one  similar  decision  (o),  but 
early  in  the  reign  of  Henry  VI.  a  like  action  was  brought 
against  one  Watkins  for  failure  to  build  a  mill  within  the 
time  for  which  he  had  j)romised  it,  and  two  out  of  three 
judges  (Babington  C.J.  and  Cockaine  J.)  were  decidedly 
in  favour  of  the  action  being  maintainable  and  called  on 
the  defendant's  counsel  to  plead  over  to  the  merits  (p). 
Martin  J.  dissented,  insisting  that  an  action  of  trespass 
would  not  lie  for  a  mere  non-feasance :  a  difficulty  by  no 
means  frivolous  in  itself.  "  If  this  action  is  to  be  main- 
tained on  this  matter,"  he  said,  "  one  shall  have  an  action 
of  trespass  on  every  agreement  that  is  broken  in  the 
world."  This  however  was  the  very  thing  sought,  and 
so  it  came  to  pass  in  the  two  following  reigns,  when  the 
general  application  of  the  action  of  assumpsit  was  well 
established  (see  Reeves,  3.  182,  403).  But  only  in  1596 
was  it  conclusively  decided  that  assumpsit  was  admissible 
at  the  plaintiff's  choice  where  debt  would  also  lie  {q).  The 
fiction  of  the  action  being  founded  on  trespass  was  abolished 
by  the  Common  Law  Procedure  Act. 
Rule  that        Jt  is  stated  in  several  books  of  authority  {e.g.  Shepp. 

deeds  may  rr\         ^  f  i\     ^  ^        ^  1 

not  be         louchst.  o4)  that  a  deed  must  be  written  on  parchment  or 

(o)  Mich.  11  H.IV.  33,  pi.  60.  And  stantial  cause  of  action  in  assumpsit 

see  Bigelow  L.C.  on  Torts,  587.  was   the   contract.     O.  W.  Holmes, 

V»  Mil.  3  H.  VI.  36,  pi.  33.  The  Common  Law,  284—287.     For 

[q)  Sladc's  ca.   4   Co.  Rep.  91   a,  the  earlier  history  see  Prof.  Ames, 

in     Ex.    Ch.      It    was    still    later  Harvard  Law  Rev.  ii.  16. 

before  it  was  admitted  that  the  sub- 
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paper,  not  on  wood,  &c.  This  seems  to  refer  to  the  then  written  on 
common  use  of  wooden  tallies  as  records  of  contracts.  ' 
Fitzherbert  in  fact  says  (F.  N.  B.  122  I)  that  if  such  a  tally 
is  sealed  and  delivered  by  the  party  it  will  not  be  a  deed ; 
and  the  Year  Books  afford  evidence  of  attempts  to  rely  on 
sealed  tallies  as  equivalent  to  deeds;  and  it  appears  that 
by  the  custom  of  London  they  were  so  (r).  These  tallies 
were  no  doubt  written  upon  as  well  as  notched,  so  that 
nothing  could  be  laid  hold  of  to  refuse  them  the  descrip- 
tion of  deeds  but  the  fact  of  their  being  wooden  :  the 
writing  is  expressly  mentioned  in  one  case  (s),  and  the 
Exchequer  tallies  used  till  within  recent  times  were  like- 
wise written  upon  (t). 

The  foregoing  sketch  has  shown  how  in  the  ancient  view  Require- 
no  contract  was  good  (as  indeed  no  act  in  the  law  was)  form  now 

unless  it   brought   itself  within  some    favoured   class  by  treated  as 
:      ,  -,.   .  p  ^  r'       •  *      excep- 

satisfymg  particular  conditions  of  form,  or  of  evidence,  or  tion. 

both.  The  modem  view  to  which  the  law  of  England 
has  now  long  come  round  is  the  reverse,  namely  that 
no  contract  need  be  in  any  particular  form  unless  it 
belongs  to  some  class  in  which  a  particular  form  is  specially 
required. 

Before  we  say  anything  of  these  classes  it  must  be  men-  Contracts 
tioned  that  contracts  under  seal  are  not  the  only  formal  ^      ^^'^^  ' 
contracts  known  to  English  law.       There  are  certain  so- 
called  "  contracts  of  record  "  which   are   of  a  yet    higher 

(r)  "Un  taille   de   dette   enseale  Civil  Codes  expressly  admit  tallies 

par  usage  de  la  citee  est  auxi  fort  as   evidence   between   traders   who 

come  une  obligaeoun  ":  Liber  Albus  keep   their   accounts    in    this  way  ; 

191  a.  nor  is  the  use  of  them  unknown  at 

(s)  Trin.  12  H.  IV.  23,  pi.  3.  The  this  day  in  England.  By  the  cour- 
other  citations  we  have  been  able  tesy  of  Mr.  J.  B.  Matthews,  of 
to  verify  are  Pasch.  25  E.  III.  83  Worcester,  I  now  have  a  specimen 
(wrongly  referred  to  as  40  in  the  of  the  tallies  with  which  the  hop- 
last  case  and  in  the  margin  of  pickers  in  Herefordshire  still  keep 
Fitzh.),pl.9,  where  the  reporter  notes  account  of  the  quantities  picked. 
it  is  said  to  be  [by  custom]  otherwise  They  were  used  in  the  Kentish  hop 
in  London  ;  and  Trin.  44  Ed.  III.  country  within  living  memory,  and 
21,  pi.  23.  in  Hampshire  not  many  years  ago. 

(t)  See  account  of  them  in  Penny  Cp.  Col.  Yule's  note  on  Marco  Polo, 

Cyclopasdia,  s.  v.  Tally.   The  French  ii.  78,  2nd  ed. 
(art.  1333)   and   Italian   (art.  1332) 
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Contracts 
subject  to 
special 
forms. 


nature  than  contracts  by  deed.  The  judgment  of  a  Court 
of  Record  is  treated  for  some  purposes  as  a  contract:  and 
a  recognizance,  i.e.  "  a  writing  obligatory  acknowledged 
before  a  judge  or  other  officer  having  authority  for  that 
purpose  and  enrolled  in  a  Court  of  Record,"  is  strictly  and 
properly  a  contract  entered  into  with  the  Crown  in  its 
judicial  capacity.  The  statutory  forms  of  security  known 
as  statutes  merchant,  statutes  staple,  and  recognizances  in 
the  nature  of  a  statute  staple,  were  likewise  of  record,  but 
they  have  long  since  fallen  out  of  use  (u). 

The  kinds  of  contract  subject  to  restrictions  of  form  are 
these : 

(1).  At  common  law,  the  contracts  of  corporations.  The 
rule  that  such  contracts  must  in  general  be  under  seal  is 
remarkable  as  not  being  an  institution  of  modern  positive 
law  but  a  survival  from  a  time  when  the  modern  doctrine 
of  contracts  was  yet  unformed.  Of  late  years  great  en- 
croachments have  been  made  upon  it,  which  have  probably 
not  reached  their  final  limits ;  as  it  stands,  the  law  is  in  a 
state  of  transition  or  fluctuation  on  some  points,  and  demands 
careful  consideration.  Both  the  historical  and  the  practical 
reason  lead  us  to  give  this  topic  the  first  place. 

(2).  Partly  by  the  law  merchant  and  partly  by  statute, 
the  peculiar  contracts  expressed  in  negotiable  instruments. 

(3).  By  statute  only — 

A.  The  various  contracts  within  the  Statute  of  Frauds. 
Certain  sales  and  dispositions  of  property  are  regulated  by 
other  statutes,  but  mostly  as  transfers  of  ownership  or  of 
rights  good  against  third  persons  rather  than  as  agreements 
between  the  parties. 

B.  Marine  insurances. 

C.  Transfer  of  shares  in  companies  (generally). 

D.  Acknowledgment  of  debts  barred  by  the  Statute  of 
Limitation  of  James  I. 


(/()  As  to    Contracts    of   Record, 
see  Anson,  p.  46,  and  for  an  account 


of   statutfs  merchant,  &c.  2  Wms, 
Saund.  216—222. 


CONTRACTS  OF  CORPORATIONS.  145 

E.  Marriage:  This,  although  we  do  not  mean  to  enter  on 
the  subject  of  the  Marriage  Acts,  must  be  mentioned  here 
to  complete  the  list. 

1.  As  to  Contracts  of  Corporations. 

The  doctrine  of  the  common  law  was  that  corporations  Corpora- 
could  bind  themselves  only  under  their  common  seal,  except  qm  rule : 
in  small  matters  of  daily  occurrence,  as  the  appointment  of  ^^^^ 
household  servants  and  the  like  (x).      The   principle    of  required, 
these    exceptions    being,  in  the    words   of    the   Court   of 
Exchequer  Chamber,  "convenience  amounting  almost   to 
necessity  "  (y),  the  vast  increase  in  the  extent,  importance, 
and  variety  of  corporate  dealings  which  has  taken  place 
in  modem  times  has  led  to  a  corresponding  increase  of  the 
exceptions.    Before  considering  these,  however,  it  is  well  to 
cite  an  approved  judicial  statement  of  the  rule,  and  of  the 
reasons  that  may  be  given  for  it: — 

"  The  seal  is  required  as  authenticating  the  concurrence  of  the  whole 
body  corporate.  If  the  legislature,  in  erecting  a  body  corj^orate,  invest 
any  member  of  it,  either  expressly  or  impliedly,  with  aiithority  to  bind 
the  whole  body  by  his  mere  signature  or  otherwise,  then  undoubtedly 
the  adding  a  seal  would  be  matter  purely  of  form  and  not  of  substance. 
Everyone  becoming  a  member  of  such  a  corporation  knows  that  he  is 
liable  to  be  bound  in  his  corporate  character  by  such  an  act;  and  persons 
dealing  with  the  coiporation  know  that  by  such  an  act  the  body  will  be 
bound.  But  in  other  cases  the  seal  is  the  only  authentic  evidence  of  what 
the  corporation  has  done  or  agreed  to  do.  The  resolution  of  a  meeting, 
however  numerously  attended,  is,  after  all,  not  the  act  of  the  whole  body. 
Every  member  knows  he  is  bound  by  what  is  done  under  the  corporate 
seal  and  by  nothing  else.  It  is  a  great  mistake,  therefore,  to  speak  of  the 
necessity  for  a  seal  as  a  relic  of  ignorant  times.  It  is  no  such  thing : 
either  a  seal  or  some  substitute  for  a  seal,  which  by  law  shall  be  taken  as 
conclusively  evidencing  the  sense  of  a  whole  body  corporate,  is  a  necessity 
inherent  in  the  very  nature  of  a  corporation  "  (2). 

(a;)  1  Wms.  Saund.  615,  616,  and  (2)  Mayor  of  Ludlmv  v.  Charlton 

see  old  authorities  collected  in  notes  (1840)  6  M.  &W.  815,  823,  adopted 

to  Arnold  v.  Maym'  of  Poole  (1842)  by   Pollock  B.  in  Mayor  of  Kidder- 

4  M.  &  Gr.  860,  12  L.  J.  C.  P.  97  ;  minster  v.  HardwicJc  (1873)  L.  R.  9 

a,nd  Fishmongers'  Company  v .  Robert-  Ex.  at  p.  24  (43  L.  J.  Ex.  9) ;  and 

son  (1843)  5  M.  &  Gr.  131,  12  L.  J.  see  per  Keating  J.  Austin  v.  Guar- 

C.  P.  185.  dians  of  Bethncd  Green  (1874)  L.  R. 

(y)  Church  v.  Tmpericd  Gas,  Ac.  9  C.  P.  at  p.  95  ;  43  L.  J.  C.  P.  100. 
Company  (1838)  6  A.  &  E.  846,  861. 
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It  is,  no  doubt,  a  matter  of  "  inherent  necessity  "  that 
an  artificial  person  can  do  nothing  save  by  an  agent ;  and 
the  common  seal  in  the  agent's  custody,  when  an  act  in 
the  law  purports  to  be  the  act  of  the  corporation  itself,  or 
his  authority  under  seal,  when  it  purports  to  be  the  act  of 
an  agent  for  the  corporation,  is  in  English  law  the  recog- 
nized symbol  of  his  authority.  But  there  is  no  reason  in 
the  nature  of  things  why  his  authority  should  not  be 
manifested  in  other  ways :  nor  is  the  seal  of  itself  con- 
clusive, for  an  instrument  to  which  it  is  in  fact  affixed 
without  authority  is  not  binding  on  the  corporation  (a). 
On  the  other  hand,  although  it  is  usual  and  desirable  for 
the  deed  of  a  corporation  to  be  sealed  with  its  proper 
corporate  seal,  it  is  laid  down  by  high  authorities  that  any 
seal  will  do  (b).  A  company  under  the  Companies  Act, 
1862,  must  have  its  name  engraved  in  legible  characters 
on  its  seal,  and  any  director,  &c.,  using  as  the  seal  of  the 
company  any  seal  on  which  the  name  is  not  so  engraved 
is  subject  to  a  penalty  of  501.  (ss.  41,  42)  :  but  this  would 
not,  it  is  conceived,  prevent  instruments  so  executed  from 
binding  the  company  (c).  The  seal  of  a  building  society 
incorporated  under  the  Building  Societies  Act,  1874 
(37  &  38  Vict.  c.  42,  s.  16,  sub-s.  10),  "  shall  in  all  cases 
bear  the  registered  name  thereof,"  but  no  penalty  or  other 
consequence  is  annexed  to  the  non-observance  of  this 
direction. 

(a)  Bank   of   Ireland    v.    Evans'  cord  of  the  private  seal  of  a  director 

Charities  (1855)  5  H.  L.  C.  389.  being  used  when  the  company  had 

(6)  10  Co.  Rep.  306,  Shepp.  been  so  recently  formed  that  there 
Touchst.  57.  Yet  the  rule  is  had  been  no  time  to  make  a  proper 
doubted,  Grant  on  Corp.  59,  but  seal.  Gray  v.  Lewis  (1869)  8  Eq.  at 
only  on  the  ground  of  convenience  p.  531.  The  like  direction  and 
and  without  any  authority.  The  penalty  are  contained  in  the  Indus- 
like rule  as  to  sealing  by  an  indi-  trial  and  Provident  Societies  Act, 
vidual  is  quite  clear  and  at  least  1876,  39  &  40  Vict.  c.  45,  ss.  10, 
as  old  as  Bracton  :  Non  multum  sub.-s.  1,  and  18,  sub-s.  2.  As  to 
refert  utrum  [carta]  proprio  vel  execution  of  deeds  abroad  by  com- 
alieno  sigillo  sit  signata,  cum  semel  panics  under  the  Acts  of  1862  and 
a  donatore  coram  testibus  ad  hoc  1867,  see  the  Companies  Act,  1862, 
vocatis  recognita  et  concessa  fuerit,  s.  55,  and  the  Companies  Seals  Act, 
fo.  38a.     Cp.  Britton,  1.  257.  1864  (27  Vict.  c.  19) ;  in  Scotland, 

(c)  Notwithstanding  the  statutory  the    Conveyancing    (Scotland)  Act, 

penalty,  there  is  an  instance  on  re-  1874,  37  &  38  Vict.  c.  94,  s.  56, 
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We   now   turn   to   the   exceptions.     According   to  the  Modem 
modern  authorities  it  is  now  established,  though  not  till  tjong, 
after  sundry  conflicting  decisions,  that  the  "principle  of^*°^'j^. 
convenience  amounting  almost  to  necessity  will  cover  all  v.  Patter- 
contracts    which  can  fairly  be  treated  as   necessary  and  fg°  reme 
incidental  to  the  purposes  for  which  the  corporation  exists :  Court, 
and  that  in  the  case  of  a  trading  corporation  all  contracts 
made  in  the  ordinary  course  of  its  business  or  for  purposes 
connected  therewith  fall  within  this  description.    The  same 
or  even  a  wider  conclusion  was  much  earlier  arrived  at  in 
the  United  States.     As  long  ago  as  1813  the  law  was  thus 
stated  by  the  Supreme  Court : — 

"  It  would  seem  to  be  a  sound  rule  of  law  that  wherever  a  corporation 
is  acting  within  the  scope  of  the  legitimate  purposes  of  its  institution  all 
parole  contracts  made  by  its  authorized  agents  are  express  promises  of  the 
corporation,  and  all  duties  imposed  on  them  by  law,  and  all  benefits 
conferred  at  their  request,  raise  implied  promises  for  the  enforcement  of 
which  an  action  may  well  lie  "  (rf). 

In  England  this  rule  still  holds  good  only  for  trading  Not  bo 
corporations,  and  perhaps  also  for  non-trading  corporations  gnJiand 
established   in  modern   times  for  special   purposes.     The 
former  conflict  of  decisions    is  much  reduced,  but  there 
remains  the  inconvenient  distinction  of  two  if  not  three 
different  rules  for  corporations  of  different  kinds. 

As  concerns  trading  corporations  the  law  may  be  taken  Trading 
as   settled  by  the  unanimous  decisions  of  the   Court  of^^J^^^^' 
Common  Pleas  and  of  the  Exchequer  Chamber  in  South  Cuntracta 
of  Ireland  Colliery  Go.  v.  Waddle  (e).     The  action  was  of  business 
brought   by  the    company  against   an  engineer  for  non-  '^°^''  ^^"* 
delivery  of  pumping  machinery,  there  being  no  contract  Ireland 
under  seal.     Bovill  C.J.  said  in  the  Court  below  that  it  %f^^^'^ 
was  impossible  to  reconcile  all  the  decisions  on  the  subject:  Waddle, 
but  the  exceptions  created  by  the  recent  cases  were  too 

[d)  Bank  of  Cohtmhia  V.  Patterson  need  not  bo  under  seal. 
(1812)  7  Cranch,  299,  306.    It  is  also  (e)  (1868)  L.  R.  3  C.  P.  463,  in 

held    by  the  American    authorities  Ex.  Ch.  4  C.  P.  617,  38  L.  J.  C.  P. 

that  the  appointment  by  a  corpora-  338.    Most  if  not  all  of  the  previous 

tion  of  an  agent,  officer,  or  attorney  authorities  are  there  referred  to. 

L   2 
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Cases 

overruled, 

semble. 


firmly  established  to  be  questioned  by  the  earlier  deci- 
sions, which  if  inconsistent  with  them  must  be  held  not  to 
be  law : — 

"  These  exceptions  apply  to  all  contracts  by  trading  corporations 
entered  into  for  the  purposes  for  which  they  are  incorporated.  A 
company  can  only  carry  on  business  by  agents, — managers  and  others ; 
and  if  the  contracts  made  by  these  persons  are  contracts  which  relate  to 
objects  and  purposes  of  the  company,  and  are  not  inconsistent  with  the 
rules  and  regulations  which  govern  their  acts  (/),  they  are  valid  and 
binding  upon  the  company,  though  not,  under  seal.  It  has  beea  urged 
that  the  exceptions  to  the  general  rule  are  still  limited  to  matters  of 
frtquent  occurrence  and  small  importance.  The  authorities  however  do 
not  sustain  the  argument." 

The  decision  was  affirmed  on  appeal  without  hearing 
counsel  for  the  plaintiffs,  and  Cockburn  C.J.  said  the 
defendant  was  inviting  the  Court  to  reintroduce  a  relic  of 
barbarous  antiquity.  It  is  submitted  that  the  following 
cases  must  since  this  be  considered  as  overruled : — 

East  London  Waterwortcs  Co.  v.  Bailey  (1827)  4  Bing.  283.  Action  for 
non-delivery  of  iron  pipes  ordered  for  the  company's  works  [g).  Expressly 
said  in  the  Court  below  to  be  no  longer  law,  per  Montague  Smith  J.  See 
L.  R.  3  C.  P.  475. 

Homersham  v.  Wolver}mmx>ton  Wateriom-ls  Co.  (1851)  6  Ex.  137,  20  L.  J. 
Ex.  193.  Contract  under  seal  for  erection  of  machinery  :  price  of  extra 
work  done  with  approval  of  the  company's  engineer  and  accepted,  but  not 
within  the  terms  of  the  sealed  contract,  held  not  recoverable. 

Biggie  v.  London  d;  Blachoall  Ry.  Co.  (1850)  5  Ex.  442, 19  L.  J.  Ex.  308. 
Work  done  on  railway  in  alterations  of  permanent  way,  &c.  :  this  case 
already  much  doubted  in  Henderson  v.  Australian  Royal  Mail  d;c.  Co.  5  B. 
&  B.  409,  24  L.  J.  Q.  B.  322,  which  is  now  confirmed  in  its  full  extent  by 
the  principal  case. 

Probably  Finlay  v.  Bristol  &  Exeter  Ry.  Co.  (1852)  7  Ex.  409,  21  L.  J. 
Ex.  117,  where  it  was  held  that  against  a  corporation  tenancy  could  in  no 
case  be  inferred  from  payment  of  rent  so  as  to  admit  of  an  action  for 
use  and  occupation  without  actual  occupation. 


(/)  This  qualification  is  itself 
subject  to  the  rule  established  by 
Royal  British  BanJc  v.  Turquaivd 
(185G)  6  E.  &  B.  237  ;  25  L.  J.  Q.  B. 
317,  and  similar  cases,  and  men- 
tioned at  p.  122  above.  For  details 
see  Note  D,  in  Appendix. 


(g)  The  directors  were  authorized 
by  the  incorporating  Act  of  Parlia- 
ment to  make  contracts  ;  but  it  was 
held  that  this  only  meant  they 
might  affix  the  seal  without  calling 
a  meeting. 
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Also  London  Dock  Co.  v.  SimioU  (1857)  8  E.  &  B.  347,  27  L.  J.  Q.  B.  129, 
where  a  contract  for  scavenging  the  company's  docks  for  a  year  was 
held  to  require  the  seal,  as  not  being  of  a  mercantile  nature  nor  with 
a  customer  of  the  company,  can  now  be  of  little  or  no  authority  beyond 
itj  own  special  circumstances  :  see  per  Bovill  C.J.  L.  11.  3  C.  P.  471. 

Even  in  the  House  of  Lords  it  has  been  assumed  and  said,  though 
fortunately  not  decided,  that  a  formal  contract  under  seal  made  with  a 
railway  company  cannot  be  subsequently  varied  by  any  informal  mutual 
consent :  Midland  G,  W.  Ry.  Co.  of  Ireland  v.  Johnson  (1858)  6  H.  L.  C. 
798,  812. 

The  following   cases   are  affirmed  or  not  contradicted.  Cases 
Some  of  them  were  decided  at  the  time  on  narrower  or  ^    ^^  ' 
more  particular  grounds,  and  in  one  or  two  the  trading 
character  of  the  corporation  seems  immaterial : — 

Beverley  v.  Lincoln  Gas  Co.  (1837)  6  A.  &  E.  829.  Action  against  the 
company  for  price  of  gas  meters  supplied. 

Church  V.  Imperial  Gas  Co.  (1838)  ib.  846  in  Ex.  Ch.  Action  by  the 
company  for  breach  of  contract  to  accept  gas.  A  supposed  distinction 
between  the  liability  of  corporations  on  executed  aad  on  executory  con- 
tracts was  exploded. 

Copper  Miners  of  Engkind  v.  Fox  (1851)  16  Q.  B.  229,  20  L.  J.  Q.  B.  174. 
Action  (in  effect)  for  non-acceptance  of  iron  rails  ordered  from  the 
company.  The  company  had  in  fact  for  many  years  given  up  copper 
mining  and  traded  in  iron,  but  this  was  not  within  the  scope  of  its 
incorporation. 

Loive  V.  L.  ct  N.  W.  Ry.  Co.  (1852)  18  Q.  B.  632,  21  L.  J.  Q.  B.  361. 
The  company  was  held  liable  in  an  action  for  use  and  occupation  when 
there  had  been  an  actual  occupation  for  corporate  purposes,  partly  on 
the  ground  that  a  parol  contract  for  the  occupation  was  within  the  statu- 
tory powers  of  the  directors  and  might  be  presumed  :  cp.  the  next  case. 

Paiding  v.  L.  A  N.  W.  Ry.  Co.  (1853)  8  Ex.  867,  23  L.  J.  Ex.  105. 
Sleepers  supplied  to  an  order  from  the  engineer's  office  and  accepted  : 
there  was  no  doubt  that  the  contract  could  under  the  Companies  Clauses 
Consolidation  Act  be  made  by  the  directors  without  seal,  and  it  was  held 
that  the  acceptance  and  use  were  evidence  of  an  actual  contract. 

Henderson  v.  Australian  Royal  Mail  Co.  (1855)  5  E.  &  B.  409,  24  L.  J. 
Q.  B.  322.  Action  on  agreement  to  pay  for  bringing  home  one  of  the 
company's  ships  from  Sydney.  Here  it  was  distinctly  laid  down  that 
"  where  the  making  of  a  certain  description  of  contracts  is  necessary  and 
incidental  to  the  purposes  for  which  the  corporation  was  created  "  such 
contracts  need  not  be  under  seal  (by  Wightman  J.)  :  "The  question  is 
whether  the  contract  in  its  nature  is  directly  connected  with  the  purpose 
of  the  incorporation  "  (by  Erie  J.) 
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Australian  Royal  Mail  Co.  v.  Marzetti  (1855)  11  Ex.  228,  24  L.  J.  Ex. 
273.  Action  by  the  company  on  agreement  to  supply  provisions  for  its 
passenger  ships. 

Heater  v.  Electric  Telegraph  Co.  (1856)  6  E.  &  B.  341,  26  L.  J.  Q.  B.  46  : 
Where  the  chief  point  was  as  to  the  ratification  by  the  directors  of  a 
contract  made  originally  with  the  chairman  alone,  who  certainly  had  no 
authority  to  make  it. 

Ebbw  Vale  Company's  case  (1869)  8  Eq.  14,  decides  that  one  who  sells  to 
a  company  goods  of  the  kind  used  in  its  business  need  not  ascertain  that 
the  company  means  so  to  use  them,  and  is  not  prevented  from  enforcing 
the  contract  even  if  he  had  notice  of  an  intention  to  use  them  otherwise. 

Non-  As  concerns  non-trading  corporations,  the  question  has 

tradmg      never  been  decided  by  a  Court  of  Appeal.     But  the  weight 

corpora-  ''  ^   ^  '■  '■  ^  ° 

tions.          of  the  most  recent  authorities,  together  with  the  analogy 

created       °^  those  last  Considered,  seems  to  give  a  sufficient  warrant 

for  special  for  the  statement  made  above,  that  all  contracts  necessary 

State  of  '    and  incidental  to  the  purposes  for  which  the  corporation 

f'."'^°""      exists  may  be  made  without  seal,  at  least  when  the  corpo- 

cessary       ration  has   been   established   for   special   purposes   by   a 

cidental"    ^^odem  statute  or  charter.     On  the  rule  as  thus  limited 

contracts    the  latest  case  is  Nicholson  v.  Bradjleld  Union  (h),  where 

seal.  it  was  held  that  a  corporation  is  liable  without  a  contract 

under  seal  for  goods  of  a  kind  which  must  be  from  time  to 

time  required  for  corporate  purposes,  at  all  events  when 

they  have  been  actually  supplied  and  accepted.     Earlier 

decisions  are  as  follows  : — 

Sanders  v.  St.  Neot's  Union  (1846)  8  Q.  B;  810,  15  L.  J.  M.  C.  104. 
Iron  gates  for  workhouse  supplied  to  order  without  seal  and  accepted. 

Paine  v.  Strand  Union  (1846)  ib.  326,  15  L.  J.  M.  C.  89,  is  really  the 
same  way,  though  at  first  sight  contra  :  the  decision  being  on  the  ground 
that  making  a  plan  for  rating  purposes  of  one  parish  within  the  union  was 
not  incidental  to  the  purposes  for  which  the  guardians  of  the  union  were 
incorporated  :  they  had  nothing  to  do  with  either  making  or  collecting 
rates  in  the  several  parishes,  nor  had  they  power  to  act  as  a  corporation  in 
matters  confined  to  any  particular  parish. 

Clarke  v.  CucJcfield  Union  (1852)  21  L.  J.  Q.  B.  349  (in  the  Bail  Court, 
by  Wightman  J.)  Builders'  work  done  in  the  workhouse.  The  former 
cases  are  reviewed. 

(h)  (1866)  L.  R.  1  Q.  B.  620,  35  L.  J.  Q.  B.  176. 
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Haigh  V.  North  Bierley  Union  (1858)  E.  B.  &  E.  873,  28  L.  J.  Q.  B.  62. 
An  accountant  employed  to  investigate  the  accounts  of  the  union  was  held 
entitled  to  recover  for  his  work  as  "  incidental  and  necessary  to  the 
purposes  for  which  the  corporation  was  created,"  by  Erie  J.,  Crompton 
J.  doubting. 

In  direct  opposition  to  the  foregoing  we  have  only  one  decision,  but  a 
considered  one,  Lamprell  v.  Billcricajj  Union  (1849)  3  Ex.  283,  18  L.  J.  Ex. 
282.  Building  contract  under  seal,  providing  for  extra  works  on  written 
directions  of  the  architect.  Extra  work  done  and  accepted  but  without 
such  direction.  Held,  with  an  expression  of  regret,  that  against  an  indi- 
vidual this  might  have  given  a  good  distinct  cause  of  action  on  simple 
contract,  but  this  would  not  help  the  plaintiff,  as  the  defendants  could  be 
bound  only  by  deed. 

Hunt  V.  Wimbledo7i  Local  Board  (1878)  4  C.  P.  Div.  48  ;  48  L.  J.  C.  P. 
207.  Whether  the  preparation  of  plans  for  new  offices  for  an  incorporated 
local  Board,  which  plans  were  not  acted  on,  is  work  incidental  and  necessary 
to  the  purposes  of  the  Board,  quaa-e.  The  actual  decision  was  on  the 
ground  that  contracts  above  the  value  of  50?.  were  imperatively  required  by 
statute  to  be  under  seal. 

With  regard  to  municipal  corporations  (and  it  is  pre-  Municipal 

sumed  other  corporations  not  created  for  definite  public  ^-^q^s  &c 

purposes)  the  ancient  rule  seems  to  be  still  in  force  to  a  9^*!  '"^^^ 
...  in  force, 

great  extent.     An  action  will  not  lie  for  work  done  on  semile. 

local  improvements  (i),  or  on  an  agreement  for  the  purchase 
of  tolls  by  auction  (k),  without  an  agreement  under  seal. 
Where  a  municipal  corporation  owns  a  graving  dock,  a 
contract  to  let  a  ship  have  the  use  of  it  need  not  be  under 
the  corporate  seal ;  but  this  was  said  to  fall  within  the 
ancient  exception  of  convenience  resting  on  the  frequency 
or  urgency  of  the  transaction.  The  admission  of  a  ship 
into  the  dock  is  a  matter  of  frequent  and  ordinary  occur- 
rence and  sometimes  of  urgency  (I). 

There  has  also  been  little  disposition  to  relax  the  rule  Appoint- 
in  the  case  of  appointments  to  offices,  and  it  seems  at  offices  by 
present  that  such  an  appointment,  if  the  office  is  of  any  corpora- 

(i)  Mayor  of  Ludlow  v.  Charlton  L.  J.  Ex.  9. 

(1840)  6  M.  &  W.  815.  (l)    Wells   v.   King ston-upon- Hull 

(k)    Mayor  of  Kidderminster   v.  (1875)    L.    R.    10    C.    P.    402,    44 

Hwrdmck  (1873)  L.  R.  9  Ex.  13,  43  L.  J.  C.  P.  257. 
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importance,  must  be  under  the  corporate  seal  to  give  the 
holder  a  right  of  action  for  his  salary  or  other  remuneration. 
This  appears  by  the  following  instances : — 

Appointment  of  attorney  :  Arnold  v.  Mayor  of  Pooh  (1842)  4  M.  &  Gr. 
860,  12  L.  J.  C.  P.  97.  It  is  true  that  the  corporation  of  London  appoints 
an  attorney  in  court  without  deed,  but  that  is  because  it  is  matter  of 
record  :  see  pp.  882,  896.  But  after  an  attorney  has  appeared  and  acted 
for  a  corporation  the  corporation  cannot,  as  against  the  other  party  to  the 
action,  dispute  his  authority  on  this  ground:  Faviell  v,  E.  C.  Ry.  Co.  (1848) 
2  Ex.  344,  17  L.  J.  Ex.  223,  297.  Nor  can  the  other  party  dispute  it  after 
taking  steps  in  the  action  :  Thames  Haven,  ttc.  Co.  v.  Hall  (1843)  5  M.  & 
Gr.  274.     Cp.  Recj.  v.  Justices  of  Cumberland  (1848)  17  L.  J.  Q.  B.  102. 

Grant  of  military  pension  by  the  East  India  Company  in  its  political 
capacity  :  Gibson  v.  E.  I.  Co.  (1839)  5  Bing.  N.  C.  262. 

Increase  of  town  clerk's  salary  in  lieu  of  compensation  :  Reg.  v.  Mayor 
of  Stamford  (1844)  6  Q.  B.  434,  L.  J.  Dig.  6,  422. 

Office  with  profit  annexed  (coal  meter  paid  by  dues)  though  held  at  the 
pleasure  of  the  corporation:  Smith  v.  Cartivrlght  (1851)  6  Ex.  927,  20  L.  J. 
Ex.  401.  (The  action  was  not  against  the  corporation  but  against  the 
person  by  whom  the  dues  were  alleged  to  be  payable.  The  claim  was  also 
wrong  on  another  ground.) 

Collector  of  poor  rates  :  Smart  v.  West  Ham  Union  (1855)  10  Ex.  867, 
24  L.  J.  Ex.  201  ;  but  partly  on  the  ground  that  the  guardians  had  not 
undertaken  to  pay  at  all,  the  salary  being  charged  on  the  rates  ;  and  wholly 
on  that  ground  in  Ex.  Ch.,  11  Ex.  867,  25  L.  J.  Ex.  210. 

Clerk  to  master  of  workhouse  :  Austin  v.  Quardiuns  of  Bethncd  Green 
(1874)  L.  R.  9  C.  P.  91,  43  L.  J.  C.  P.  100. 

Dunston  v.  Imjjerial  Gas  Light  Co.  (1832)  3  B.  &  Ad.  125,  as  to  directors' 
fees  voted  by  a  meeting;  but  chiefly  on  the  ground  that  the  fees  were  never 
intended  to  be  more  than  a  gratuity. 

Cojie  V.  Thames  Haven,  cC'C.  Co.  (1849)  3  Ex.  841,  18  L.  J.  Ex.  345  : 
agent  appointed  for  a  special  negotiation  with  another  company  not  allowed 
to  recover  for  his  work,  the  contract  not  being  under  seal  nor  in  the 
statutory  form,  viz.  signed  by  three  directors  in  pursuance  of  a  resolution, 
although  by  another  section  of  the  special  Act  the  directors  had  full  power 
to  "appoint  and  displace  ...  all  such  managers,  officers,  agents 
.  .  .  as  they  shall  think  proper."  It  seems  difficult  to  support  the 
decision  ;  this  was  not  like  an  appointment  to  a  continuing  office  ;  and  cp. 
Rc'j.  V.  Justices  of  Cumberland  (1848)  17  L.  J.  Q.  B.  102,  where  under  very 
similar  enabling  words  an  appointment  of  an  attorney  by  directors  without 
seal  was  held  good  as  against  third  parties. 

No  equity       It  has  been  decided  (as  indeed  it  is  obvious  in  principle) 
informal     ^^^^^  inability  to  enforce  an  agreement  with  a  corporation 
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at  law  by  reason  of  its  not  bein^  under  the  corporate  seal  agreement 

1  ..,..  „..  •       /     \    against 

does  not  create  any  jurisdiction  to  entorce  it  m  equity  {m).  corpora- 
tion. 

The    rights  of  corporations  to  sue  upon  contracts  are  Rigbt  of 

somewhat  more  extensive    than   their   liabilities.     When  tions  to 

the  corporation  has  performed  its  own  part  of  the  contract  ^^^°^ 

i^  r  1  contracts 

SO  that  the  other  party  has  had  the  benefit  of  it,  the  executed, 
corporation  may  sue  on  the  contract  though  not  originally  Tenancy 
bound  (n).  For  this  reason,  if  possession  is  given  under  a  nation, 
demise  from  a  corporation  which  is  invalid  for  want  of  the 
corporate  seal,  and  rent  paid  and  accepted,  this  will  con- 
stitute a  good  yearly  tenancy  (o)  and  will  enable  the 
corporation  to  enforce  any  term  of  the  agreement  which  is 
applicable  to  such  a  tenancy  (p),  and  a  tenant  who  has 
occupied  and  enjoyed  corporate  lands  without  any  deed 
may  be  sued  for  use  and  occupation  (q).  Conversely  the 
presumption  of  a  demise  from  year  to  year  from  payment 
and  acceptance  of  rent  is  the  same  against  a  cor^Doration 
as  against  an  individual  landlord  :  "  where  the  corporation 
have  acted  as  upon  an  executed  contract,  it  is  to  be  pre- 
sumed against  them  that  everything  has  been  done  that 
was  necessary  to  make  it  a  binding  contract  upon  both 
parties,  they  having  had  all  the  advantage  they  would 
have  had  if  the  contract  had  been  regularly  made  "  (r). 
And  a  person  by  whose  permission  a  corporation  has 
occupied  lands  may  sue  the  corporation  for  use  and  occu- 

(m)  Kirkv.  Bromley  Union  (1846)  P.  N.  R.  247. 
2  Phill.  640  ;  Crampton  v.    Varna  (p)     Eccles.     Commrs.    v.    Merral 

By.  Co.  (1872)7  Ch.  562,  41  L.J.  (1869)  L.  R.  4  Ex.  162,38  L.J.  Ex.  93. 

Oh.  817.  By    Kelly  C.B.    this  is  correlative 

[n)  Fishmongers'  Co.  v.  Robertson  to  the  tenant's  right  to  enforce  the 

(1843)  5  M.  &  Gr.  131,  12  L.  J.  C.  agreement  in  equity  on  the  ground 

P.    185.     The    judgment    on    this  of  part  performance,  sed  qu, 
point  is  at  pp.  192-6  ;  but  the  die-  (q-)    Mayor   of    Stafford    v.     Till 

tiun  contained  in  the  passage  "Even  (1827)  4  Bing.  75.     The  like  as  to 

if      .      .      .      against  themselves,"  tolls,  Mayor  of  Carmarthen  v.  Lewis 

pp.   192-3   (extending  the  right  to  (1834)  6  C.  &  P.  608,  but  see  Serj. 

sue  without  limit)  is  now  overruled.  Manning's  note,  2  M.  &  Gr.  249. 
See     Mayor    of    Kidderminster    v.  (r)  Doe  d.  Pennington  v.  Taniere 

Hardwick  (1873)  L.  R.  9  Ex.  13,  21,  (1848)  12  Q.  B.  998,  1013,  18  L.  J. 

43  L.  J.  Ex.  9.  Q.  B.  49. 

(o)   Wood  V.  Tate  (1806)  2  B.  & 
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Corpora-  pation  (s).  In  the  case  of  a  yearly  tenancy  the  presump- 
on  quasi-  tion  IS  of  an  actual  contract,  but  the  liability  for  use  and 
occupation  is  rather  quasi  ex  contractu  (t).  It  is  settled 
that  in  general  a  cause  of  action  on  a  "  contract  implied  in 
law,"  as  it  is  inconveniently  called  in  our  books,  is  as  good 
against  a  corporation  as  against  a  natural  person.  Thus  a 
corporation  may  be  sued  in  an  action  for  money  received 
on  the  ground  of  strict  necessity  ;  "  it  cannot  be  expected 
that  a  corporation  should  put  their  seal  to  a  promise  to 
return  moneys  which  they  are  wrongfully  receiving "  (ic). 
It  was  held  much  earlier  that  trover  could  be  maintained 
against  a  corporation — a  decision  which,  as  pointed  out  in 
the  case  last  cited,  was  analogous  in  principle  though  not 
in  form  (x).  Sometimes  it  is  stated  as  a  general  rule  that 
corporations  are  liable  on  informal  contracts  of  which  they 
have  in  fact  had  the  benefit :  but  the  extent  and  existence 
of  the  supposed  rule  are  doubtful  (y). 

Forms  of  contracting  otherwise  than  under  seal  are 
provided  by  many  special  or  general  Acts  of  Parliament 
creating  or  regulating  corporate  companies,  and  contracts 
duly  made  in  those  forms  are  of  course  valid.  But  a 
statute  may,  on  the  other  hand,  contain  restrictive  provi- 
sions as  to  the  form  of  corporate  contracts,  and  in  that 
case  they  must  be  strictly  followed.  Enactments  requiring 
contracts  of  local  corporate  authorities  exceeding  a  certain 
value  to  be  in  writing  and  sealed  with  the  corporate  seal 
are  held  to  be  imperative,  even  if  the  agreement  has  been 


Statutory 
forms  of 
contract. 


(s)  Lowe  V.  L.  <fc  N.  W.  Ry.  Co. 
(1852)  18  Q.  B.  632,  21  L.  J.  Q.  B. 
361. 

{t)  The  liability  existed  at  com- 
mon law,  and  the  statute  11  Geo.  2, 
c.  19,  s.  14,  made  the  remedy  by 
action  on  the  case  co-extensive  with 
that  by  action  of  debt,  see  Gibson  v. 
Kirk  (1841)  1  Q.  B.  850,  10  L.  J. 
Q.  B.  297.  Since  the  C.  L.  P.  Act 
the  statute  seems  in  fact  super- 
HuouH. 

(u)  Hall    V.    Mayor  of   Swansea 


(1844)  5  Q.  B.  526,  549,  13  L.  J. 
Q.  B.  107.  The  like  of  a  quasi 
corporation  empowered  to  sue  and 
be  sued  by  an  officer,  Jejferys  v. 
Gurr  (1831)  2  B.  &  Ad.  833. 

(x)  Yarborouyh  v.  Bank  of  Eng- 
laml  (1812)  16  East,  6.  See  early 
cases  of  trespass  against  corporations 
cited  by  Lord  EUenborough  at  p.  10. 

(y)  Hunt  V.  Wimbledon  Local 
Board  (1878)  4  C.  P.  Div.  at  pp. 
53,  57,  48  L.  J.  C.  P.  207. 
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executed  and  the  corporation  has  had  the  full  benefit  of 
it  (s).     The  general  result  seems  to  stand  thus  : — 

In  the  absence  of  enabling  or  restrictive  statutory  pro-  Summary 
visions,  which  when  they  exist  must  be  carefully  attended 
to— 

A  trading  corporation  may  make  without  seal  any  con- 
tract incidental  to  the  ordinary  conduct  of  its  business ; 
but  it  cannot  bind  itself  by  negotiable  instruments  unless 
the  making  of  such  instruments  is  a  substantive  part  of 
that  business,  or  is  provided  for  by  its  constitution  (a). 

A  non-trading  corporation,  if  expressly  created  for  special 
purposes,  may  make  without  seal  any  contract  incidental 
to  those  purposes  ;  if  not  so  created,  cannot  (it  seems) 
contract  without  seal  except  in  cases  of  immediate  necessity, 
constant  recurrence,  or  trifling  importance. 

In  any  case  where  an  agreement  has  been  completely 
executed  on  the  part  of  a  corporation,  it  becomes  a  con- 
tract on  which  the  corporation  may  sue. 

The  rights  and  obligations  arising  from  the  tenancy  or 
occupation  of  land  without  an  express  contract  apply  to 
corporations  both  as  landlords  and  as  tenants  or  occupiers 
in  the  same  manner  (h)  and  to  the  same  extent  as  to 
natural  persons. 

A  corporation  is  bound  by  an  obligation  implied  in  law 
whenever  under  the  like  circumstances  a  natural  person 
would  be  so  bound. 

It  is  much  to  be  wished  that  the  whole  subject  should 
be  reviewed  and  put  on  a  settled  footing  by  the  Court  of 
Appeal,  and  that  those  cases  which  are  already  virtually 

(z)  Frend  v.  Dennett    (1858)  4  C.  provision  of  this  kind  in  the  Public 

B.  N.  S.  576,  27  L.  J.  C.  P.  314  ;  Health  Act,  1875,  applies  only  to 
Hunt  V.  Wimbledon  Local  Board  contracts  known  at  the  time  of 
(1878)   3  C.  P.  D.    208,  in  C.  A.  4  making  them  to  exceed  the  specified 

C.  P.  D.  W.  48  ;  48  L.  J.  C.  P.  207,  "value  or  amount"  of  50^. 
Young  <fe  Co.  v.  Mayor  of  Leaning-  [a)  Seep.  128,  supra. 

ton    (1883)    8     App.    Ca.     517,    52  (6)  Assuming    Finlay    v.    Bristol 

L.  J.  Q.  B.  713.    In  Eaton  \.  Basher  anrf  ^xe^er- %.  Co.  (1852)  7  Ex.  409, 

(1881)  7  Q.  B.  Div.  529,  50  L.  J.  21  L.  J.  Ex.  117,  not  to  be  now  law. 
Q.  B.  444,    it  was   decided    that   a 
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overruled  should  be  expressly  declared  to  be  no  longer  of 
authority  (c). 

Negoti-  2.  Negotiable  instrwments. 

struments.  The  peculiar  contracts  undertaken  by  the  persons  who 
issue  or  endorse  negotiable  instruments  must  by  the  nature 
of  the  case  be  in  writing.  Part  of  the  definition  of  a 
bill  of  exchange  is  that  it  is  an  unconditional  order  in 
writing  (d).  The  acceptance  of  a  bill  of  exchange,  though 
it  may  be  verbal  as  far  as  the  law  merchant  is  concerned, 
is  required  by  statute  to  be  in  writing  and  signed  (e). 

Statute  of       3.  As  to  purely  statutory  forms. 

A.  Contracts  within  the  Statute  of  Frauds. 
To  write  a  commentary  on  the  Statute  of  Frauds  would 
be  beyond  the  scope  of  this  work  (/).  It  may  be  convenient 
however  to  state  as  shortly  as  possible,  so  far  as  contracts 
are  concerned,  the  contents  of  the  statute  and  some  of  the 
leading  points  established  on  the  construction  of  it. 

The  statute  (29  Car.  2,  c.  3)  enacts  that  no  action  shall 
be  brought  on  any  of  the  contracts  specified  in  the  4th 
section   "unless  the   agreement  upon  which  such  action 
shall  be  brought  or  some  memorandum   or  note   thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith    or  some  other  person    thereunto  by  him  law- 
fully authorized."     The  contracts  comprised  in  this  section 
are — 
Promises         «•  Any  special  promise  by  an  executor  or  administrator 
by  execu-    u  ^^  answer  damages  out  of  his  own  estate."     No  difficulty 
has   arisen   on    the    words  of   the  statute,  and  the  chief 
observation  to  be  made    is    the    almost    self-evident  one 
(which  equally  applies   to    the    other    cases    within    the 
statute)  that  the  existence  of  a  written  and  signed  memo- 

(c)  See  per    Lord    Blackburn,    8       promissory  notes,  s.  83. 
App.  Ca.  at  p.  523,  agreeing  with  (e)  lb.  s.  17. 

Lindley  L.J.  8  Q.  B.  Div.  at  p.  585.  (/)    An  exhaustive  commentary 

(d)  Bills  ofExcha'-ge  Aut,  1SS2       by  JuHge  Reed  of  Philadelphia  was 
(45   &  46  Vict.  c.  61),  s.  3.      So  of       published  iu  1884. 
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randum  is  made  a  necessary  condition  of  the  agreement 
being  enforceable,  but  will  in  no  case  make  an  agreement 
any  better  than  it  would  have  been  apart  from  the  statute. 
A  good  consideration,  a  real  consent  of  the  parties  to  the 
same  thing  in  the  same  sense,  and  all  other  things  neces- 
sary to  make  a  contract  good  at  common  law  are  still 
required  as  much  as  before  {g). 

/8.  "  Any  special  promise  to  answer  for  the  debt  default  Guaran- 
or  miscarriages  of  another  person."  *'^^' 

On  this  the  principal  points  are  as  follows.  A  promise 
is  not  within  the  statute  unless  there  is  a  debt  &c.  of  some 
other  person  for  which  that  other  is  to  remain  liable 
(though  the  liability  need  not  be  a  present  one)  :  for  there 
can  be  no  contract  of  suretyship  or  guaranty  unless  and 
until  there  is  an  actual  principal  debtor,  "  Take  away  the 
foundation  of  principal  contract,  the  contract  of  suretyship 
would  fail "  (/i).  Where  the  liability,  present  or  future, 
of  a  third  person  is  assumed  as  the  foundation  of  a  contract, 
but  does  not  in  fact  exist,  then,  independently  of  the 
statute,  and  on  the  principle  of  a  class  of  cases  to  be  ex- 
plained elsewhere,  there  is  no  contract.  On  the  other  hand 
a  promise  to  be  primarily  liable,  or  to  be  liable  at  all  events, 
whether  any  third  person  is  or  shall  become  liable  or  not, 
is  not  within  the  statute  and  need  not  be  in  writing. 
Whether  particular  spoken  words,  not  in  themselves  con- 
clusive, e.g.  "  Go  on  and  do  the  work  and  I  will  see  you 
paid,"  amount  to  such  a  promise  or  only  to  a  guaranty  is 
a  question  of  fact  to  be  determined  by  the  circumstances 
of  the  case  (i). 

Nor  is  a  promise  within  the  statute  unless  it  is  made 
to  the  principal  creditor :  "  The  statute  applies  only  to  pro- 


{fj)  As  to  these  contracts  of   exe-  Ex.  Cb.)  43  L.  J,    Q.   B.    188,    per 

cators,  2  Wms.  Exors.  Pt.  4,  Bk.  2,  Willea  J.    afifd.  L.  R.  7  H.    L.   17 

c.  2,  §  1.  nom.     Lakeman     v.     Mountstephen 

(k)     Mountstephen    v.      Lakeman  (1874). 

(1871)  L.  R.  7   Q.  B.   196,  202  (in  {i)Lakemanv.MountstepJien,supra. 
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Agree- 
ments 
upon  con- 
sideration 
of  mar- 
riage. 


mises  made  to  the  person  to  whom  another  is  answer- 
able "  (k)  or  is  to  become  so. 

A  mere  promise  of  indemnity  is  not  within  the  sta- 
tute (l),  though  any  promise  which  is  in  substance  within 
it  cannot  be  taken  out  of  it  by  being  put  in  the  form  of  an 
indemnity  (m). 

A  contract  to  give  a  guaranty  at  a  future  time  is  as  much 
within  the  statute  as  the  guaranty  itself  (n). 

7.  "Any  agreement  made  upon  consideration  of  mar- 
riage." A  promise  to  marry  is  not  within  these  words,  the 
consideration  being  not  marriage,  but  the  other  party's 
reciprocal  promise  to  marry.  For  further  remarks  on  the 
effect  of  this  clause  see  Chapter  XIII.  on  Agreements  of 
Imperfect  Obligation,  infra. 

In  the  old  books  we  frequently  meet  with  another  sort 
of  difficulty  touching  agreements  of  this  kind;  it  was  much 
doubted  whether  matrimony  were  not  so  purely  spiritual  a 
matter  that  all  agreements  concerning  it  must  be  dealt 
with  only  by  the  ecclesiastical  courts :  the  type  of  these 
disputed  contracts  is  a  promise  by  A.  to  B.  to  pay  B.  10^. 
if  he  will  marry  A.'s  daughter.     But  this  by  the  way  (o). 


(A)  Eastwood  v.  Kenyan  (1840)  11 
A.  &  E.  438,  446  ;  concess.  Cripps  v. 
HartnoU  (1863)  4  B.  &  S.  414, 
32  L.  J.  Q.  B.  381  (Ex.  Ch). 

[l]  Cripps  V.  HartnoU  (last  note)  ; 
Wildes  V.  Dudloio  (1874)  19  Eq. 
198,  44  L.J.  Ch.  341. 

(m)  Cripps  v.  HartnoU. 

(?i)  MaUet  V.  Bateman  (1865)  L. 
R.  1  U.  P.  163  (Ex.  Ch.)  35  L.  J.  C. 
P.  40.  See  further  on  this  clause, 
1  Wms.  Saund.  229-235,  or  1  Sm.  L. 
C.  334,  note  to  Blrhnyr  v.  DarneU 
(1705). 

(o)  Such  promise  may  be  sued  on 
in  the  King's  Court  if  by  deed,  22 
A.«s.  101,  pi.  70;  otherwise  if  he  had 
promised  10?.  with  his  daur/htcr  in 
marrinf/e,  then  it  should  be  in  the 
CourtChri8tian;Trin.45Ed.  III.24, 
pi.  30;  action  good  without  specialty 
where  the  marriage  had  taken  place, 
Mich.  37  H.  VI.  8, pi.  18  ;  contra{not 


without  dissent)  Trin.  17  Ed.  IV.  4, 
pi.  4.  In  Bracton's  time  the  exclu- 
sive jurisdiction  of  the  spiritual 
courts  appears  to  have  been  admit- 
ted :  "ad  forum  seculare  trahi  non 
debet  per  id  quod  minus  est  et  non 
principale  id  quod  primum  et  prin- 
cipal e  est  in  foro  ecclesiastico,  ut  si 
ob  causam  matrimonii  pecunia  pro- 
mittatur,  licet  videatur  prima  facie 
quod  cognitio  super  catallis  et  debitis 
pertineat  ad  forum  seculare,  tamen 
propter  id  quod  mains  est  et  dignius 
trahitur  cognitio  pecuniae  promissae 
et  debitae  ad  forum  ecclesiasticum, 
et  ubi  [?  ibi]  locum  non  habet  prohi- 
bitio,  cum  debitum  sit  de  testamento 
vel  matrimonio:"  fol.  175  a.  It 
should  be  remembered  that  ordinary 
debts  were  still  indirectly  enforced 
in  the  spiritual  courts  by  the  impo- 
sition of  penance. 
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S.  "Any  contract  or  sale  of  lands,  tenements,  or  here-  Interests 
T  •  •  •  /I  !>      rrn  •    in  land, 

ditaments,  or  any  interest  m  or  concerning  them.       Inis 

clause  is  usually  and  conveniently  considered  as  belonging 
to  the  topic  of  Vendors  and  Purchasers  of  real  estate ;  and 
the  reader  is  referred  to  the  well-known  works  which  treat 
of  that  subject  (jj).  Questions  have  arisen,  however, 
whether  sales  of  growing  crops  and  the  like  were  sales  of 
an  interest  in  lands  within  the  4th  section  or  of  goods 
-wathin  the  17th  (q).  A  sale  of  tenant's  fixtures,  being  a 
sale  only  of  the  right  to  sever  the  fixtures  from  the  free- 
hold during  the  term,  is  not  within  either  section  (r). 

By  the  1st  and  2nd  sections  of  the  statute  leases  for  more  Leases, 
than  three  years,  or  reserving  a  rent  less  than  two-thirds 
of  the  improved  value,  must  be  in  writing  and  signed  by 
the  parties  or  their  agents  authorized  in  writing,  and  now 
by  8  &  9  Vict.  c.  106,  s.  3,  they  must  be  made  by  deed. 
But  an  informal  lease,  though  void  as  a  lease,  may  be  good 
as  an  agreement  for  a  lease  (.s). 

e.  "  Any  agreement  that  is  not  to  be  performed  within  Agree- 

the  space  of  one  year  from  the  making  thereof."  to  be  per- 

"Is  not  to  be,"  not  "is  not"  or  "may  not  be."     This  ^o.^.^^^ 

p  .  within  a 

means  an  agreement  that  on  the  face  of  it  cannot  be  per-  year. 

formed  within  a  year.      An  agreement  capable  of  being 

performed  within  a  year,  and  not  showing  any  intention  to 

put  off  the  performance  till  after  a  year,  is  not  within  this 

clause  (t).     Nor  is  an  agreement  within  it  which  is  com- 

{p)  As  to  an  agreement  collateral  L.  J.  C.  P.  257. 

to  a  demise  of  land  not  being  within  (q)  Marshall  v.  Green  (1875)  1  C. 

the    statute,  see  Mm-gan  v.  Griffith  P.    D.  35,  45   L.  J.  C.  P.  153.     As 

(1871)   L.  R  6  Ex.  70,  40  L.  J.  Ex.  to  building  materials  to  be  severed 

46  ;  Erskine  v.  Adeane  (1873)  8  Cb.  from    the    soil,    Larery   v.  Parsell 

756,    42  L.  J.  Ch.  835  ;  Amjell  v.  (1888)  39  Ch.  D.  508,  57  L.  J.  Ch. 

Duke   (1875)  L.  R.  10  Q.   B.  174  ;  570.     And  see  1  Wms  Saund.  395. 

44  L.  J.  Q.  B.  78.      As  to  the  dis-  ()•)  Lee  v.  GasMl  (1876)  1  Q.  B. 

tinction  between    a    demise  and  a  D.  700  ;  45  L.  J.  Q.  B.  540. 

mere  licence  or  agreement  for  the  (.s)  Dart,  V,  &  P.  1,  198. 

use  of  land  without  any  change  of  (t)  Smith  v.  Neale  (1857)   2  0.  B. 

possession,  Wells  v.  Kingston-upon-  N.  S.  67,  26  L.  J.  C.  P.  143. 
Hull  (1875)  L.  R.  10  C.  P.  402,  44 
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pletely  performed  by  one  party  within  a  year  (u).  It 
appears  to  be  now  settled  that  an  agreement  depending  on 
the  life  of  a  party  or  of  some  other  person,  or  otherwise 
determinable  on  a  contingency  which  may  possibly  happen 
within  a  year,  though  this  be  not  expected  or  desired  by 
the  parties,  is  not  within  this  branch  of  the  statute  (x). 

Astos.  17.  The  seventeenth  section  of  the  statute  (sixteenth  in  the 
Revised  Statutes,  but  it  will  probably  keep  its  accustomed 
name)  (y)  is  extended  by  Lord  Tenterden's  Act,  9  Geo.  IV. 
c.  14,  s.  7,  and  as  so  extended  includes  all  executory  sales 
of  goods  of  the  value  of  10^.  and  upwards,  whether  the 
goods  be  in  existence  or  not  at  the  time  of  the  contract. 
Its  effect  is  thoroughly  discussed  and  explained  in  Lord 
Blackburn's  and  Mr.  Benjamin's  well-known  works.  We 
will  here  only  refer  very  briefly  to  the  question  of  what  is 
a  sufficient  memorandum  of  a  contract  within  the  Statute. 
^®  Mr.  Benjamin  exhibits   (p.   193,  sqq.)  the  curious  dif- 

memoran-  ference  in  the  judicial  interpretation  of  the  "agreement"  of 
"™'  which  a  memorandum  or  note  is  required  by  s.  4,  and  the 

"bargain"  of  which  a  note  or  memorandum  is  required  by 
s.  17.  The  "  agreement  "  of  s.  4  includes  the  consideration 
of  the  contract,  so  that  a  writing  which  omits  to  mention 
the  consideration  does  not  satisfy  the  words  of  that  section : 
but  the  "bargain"  of  s.  17  does  not.  So  far  as  regards 
guaranties,  however,  this  construction  of  s.  4  having  been 
found  inconvenient  is  excluded  by  the  Mercantile  Law 
Amendment  Act,  1856,  19  &  20  Vict.  c.  97,  s.  3,  which 
makes  it  no  longer  necessary  that  the  consideration  for  a 
"  special  promise  to  answer  for  the  debt  default  or  mis- 


{«)  Cherry  v.  Ilcminy  (1849)  4  Ex.  (1876)  1  Ex.  D.  20  (in  C.  A.  ib.  88, 

631,  19  L.  J.  Ex.  63.     See  notes  to  not  on  this  point),  45  L.  J.  Ex.  451. 

Peter  v.  Compton,  1  Sm.  L.  C.  359.  See  American  authorities  in  Reed 

{x)  McGregor  v.  McGregor  (1888)  on  the  Statute  of  Frauds,  s.  204. 

21   Q.   B.  Div.  426,  57  L.  J.  Q.  B.  (y)  The  difference  arises  from  the 

591,    overruling   Dairy  v.  Shannon  preamble  and  the  enacting  part  of 

(1879)   4  Ex.  D.  81,  and  (it  should  s.  13  being  separately  numbered  as 

seem)  Eley  v.  Positive  Assurance  Co.  13  and  14  in  former  editions. 
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carriage  of  another  person"  should  appear  in  writing  or  by 
necessary  inference  from  a  written  document  (s). 

The  note  or  memorandum  under  the  4th  as  well  as  the 
i7th  section  must  show  what  is  the  contract  and  who  are 
the  contracting  parties  (a),  but  it  need  be  signed  only  by 
the  party  to  be  charged,  whether  under  the  4th  or  the  17th 
section:  it  is  no  answer  to  an  action  on  a  contract  evidenced 
by  the  defendant's  signature  to  say  that  the  plaintiff  has 
not  signed  and  therefore  could  not  be  sued,  and  if  a  written 
and  dul}^  signed  proposal  is  accepted  by  word  of  mouth  the 
contract  itself  is  completed  by  such  acceptance  and  the 
writing  is  a  sufficient  memorandum  of  it  (6),  It  has  also 
been  decided  that  an  acknowledgment  of  a  signature 
previously  made  by  way  of  proposal,  the  document  having 
been  altered  in  the  meantime  and  the  party  having  assented 
to  the  alterations,  is  equivalent  to  an  actual  signature  of 
the  document  as  finally  settled  and  as  the  record  of  the 
concluded  contract.  The  signature  contemplated  by  the 
statute  is  not  the  mere  act  of  writing,  but  the  writing 
coupled  with  the  party's  assent  to  it  as  a  signature  to  the 
contract:  and  the  effect  of  the  parol  evidence  in  such  a 
case  is  not  to  alter  an  agreement  made  between  the  parties 
but  to  show  what  the  condition  of  the  document  was  when 
it  became  an  agreement  between  them  (c).  Moreover  it 
matters  not  for  what  purpose  the  signature  is  added,  since 

{z)    See   also  an  article   by   Mr.  London  A-  Paris  Hotel  Co.  (1875)  20 

Justice    Stephen    and   the   present  Eq.  412  ;  Rossiter  v.  Miller  (1878)  3 

writer  in  the  Law  Quarterly  Review,  App.   Ca.  1124,    48   L.  J.   Ch.  10  ; 

Jan.  1885,  and  the  notes  to  i?M'A»iy?'  Catling  v.  King   (1877)5  Ch.  Div. 

V.    Darnell    (1705)    and     Wain    v.  660,    46   L.  J.   Ch.  384  ;  Jarrett  v. 

Warlters  (1804)  in  Sm.  L.  C.  Hunter  (1886)    34  Ch.  D.  182.     As 

(a)    Williams  v.   Byrnes  (1863)  1  to  what  i.s  sufficient   description  of 
Moo.  P.  C.  N.  S.  154  ;  A'eirell  v.  Bad-  the  property  sold  under  s.  4,  Shard- 
ford  (1867)  L.  E.  3  C.  P.  52,  37  L.  J.  low    v.  Cotterell  (1881)  20  Ch.  Div. 
C.P.I;  Williamsv.Jordan(1877)QCh.  90,  51  L.  J.  Ch.  353. 
D.  517,  46  L.  J.  Ch.  681 ;  and  as  to  {h)  Smith  v.  Neale  (1357)  2  C.  B. 
sufficiency  of  description  otherwise  N.  S.  67,  26  L.  J.  C.  P.  143  ;   Bcvss 
tha,nhyna,me,  Sale  V.  Lambert  (1875)  \.  Picksley  (1866)  in   Ex.  Ch.  L.  R. 
18  Eq.  1,  43  L.  J.  Ch.  470  ;  Potter  1  Ex.  342,  35  L.  J.  Ex.  218. 
V.  Duffield  (1874)   ih.  4,  43  L.  J.  Ch.            (c,  Stcivart  v.  Eddowes  (1874)   L. 
472  ;  Commins   v.   Scott   (1875)    20  R.  9  0.  P.  311,  43  L.  J.  C.  P.  204. 
Eq.   11,   44  L.  J.  Ch.  563  ;  Beer  v. 

P.  M 
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it  is  required  only  as  evidence,  not  as  belonging  to  the 
substance  of  the  contract.  It  is  enough  that  the  signature 
attests  the  document  as  that  which  contains  the  terms  of 
the  contract  (d).  Nor  need  the  particulars  required  to 
make  a  comjDlete  memorandum  be  all  contained  in  one 
document:  the  signed  document  may  incorporate  others  by 
reference,  but  the  reference  must  appear  from  the  writing 
itself  and  not  have  to  be  made  out  by  oral  evidence:  for  in 
that  case  there  would  be  no  record  of  a  contract  in  writing, 
but  only  disjointed  parts  of  a  record  pieced  out  with  un- 
written evidence  (e).  The  reference,  however,  need  not  be 
in  express  terms.  It  is  enough  if  it  appears  on  the  docu- 
ments that  they  are  parts  of  the  same  agreement  (/).  One 
who  is  the  agent  of  one  party  only  in  the  transaction  may 
be  also  the  agent  of  the  other  party  for  the  purpose  of 
signature  (g).  The  memorandum  must  exist  at  the  time 
of  action  brought  (h). 
Semhie,  j^  seems  that  the  Statute  of  Frauds  does  not  apply 

deeds  not  _  ^\  -^ 

within  the  to  deeds.  Signature  is  unnecessary  for  the  validity 
of  a  deed  at  common  law,  and  it  is  not  likely  that  the 
legislature  meant  to  require  signature  where  the  higher 
solemnity  of  sealing  (as  it  is  in  a  legal  point  of  view) 
is  already  present  {i).  But  as  in  practice  deeds  arc 
always  signed  as  well  as  sealed,  and  distinctive  seals 
are  hardly  ever  used  except  by  corporations,  the  absence 
of    a   signature    would    nowadays    add    considerably    to 

(d)  Jones  \ .Victoria  Oravincj Dock  tendency  is  to   be  astute  to   relax 
Co.  (1877)  2  Q.  B.  Div.  314,  323,  46  rules  of  this  kind. 
L.  J.  Q.  L).  219.    It  may  be  doubted  (g)  As   to   this,  Murphy  v.  Boese 
whether   this    view  of   the   statute  (1875)  L.  R.  10  Ex.  126,  44  L.  J 
does   not   tend  to  thrust  contracts  Ex.  40. 

upon  parties  bysurprise  and  contrary  (h)  Lvcas  v,  Dixon  (1889)   22   Q. 

to  their  real  intention.  B.   Div.   357,    58   L.    J.   Q,  B.  161 

(e)  See  Pcirce  v.  CorJ  (1874)  L.  (defendant's  affidavit  on  interlccu- 
R.  9  Q  B.  210,  43  L.  J.  Q.  B.  52;  tory  proceedings  in  the  action  will 
Kronhcim   v.  Johnson  (1877)   7  Ch.  not  do). 

D.  60,    47  L.    J.  Ch.  132  ;  Leather  (i)  Cherry    v.   Heming   (1849)    4 

Cloth  Co.  V.  Bieronimns (187 o)  L.  R.  Ex.    631,  19  L.  J.  Ex.  63.     Black- 

10  Q.  B.  140,  44  L.  J.  Q.  B.  54.  stone    (2.    306,    and    see    note    in 

(/)  ktudds   V.  Watson    (1884)   28       Stephen's  Comm.,   1.  510,   6th  ed.) 
Cb.  D.  305,  Wfyls'in  V.  Dunn  (1887)       assumed  signature  to  be  necessary. 
34  Ch.  D.  569.  No  doubt  the  modern 


Statute. 
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the   difficulty    of   supporting  a  deed   impeached    on    any 
other  ground. 

The  law  as  to  the  sale  and  disposition  of  personal  chattels  I'-'H'^  <>f 
is  affected,  in  addition  to  the  Statute  of  Frauds,  by  the  ' 
Bills  of  Sale  Acts,  1878  and  1882,  41  &  42  Vict.  c.  31,  45 
&  46  Vict.  c.  43 :    but  the  subject  is  too  special  to  be 
entered  on  here. 

Transfers  of  British  ships  are  required  by  the  Merchant  Transfeis 
Shipping  Act,  1854  (s.  55  sqq.)  to  be  in  the  form  thereby  i,nd  copy- 
prescribed.     Assignments  of  copyright  are  directly  or  in-  '"'»*''• 
directly  required  by  the  various  statutes  on  that  subject 
to  be  in  writing  (k),  and  in  the  case  of  sculpture  by  deed 
attested  by  two  witnesses  (54  Geo.  3,  c.  56,  s.  4).     But  an 
executory    agreement    for    an    assignment    of    copyright 
apparently  need  not  be  in  writing.  And  informal  executory 
agreements    for   the    sale    or    mortgage    of    ships    seem 
now  to  be  valid  as  between    the    parties,    though  under 
earlier  Acts  it  was  otherwise,  and  it  is  doubtful  whether 
at  common  law  a  sale  without  writing  would  pass  the 
property  (I). 

There  is  "  An  Act  to  avoid  Horse-stealing  "  of  31  Eliz.  Sale  of 
c.  12,  which  prescribes  sundry  forms  and  conditions  to  be  il,a'rket" 
observed  on  sales  of  horses  at  fairs  and  markets :    and  ^^ert. 
"  every  sale  gift  exchange  or  other  putting  away  of  any 
horse  mare  gelding  colt  or  filly,  in  fair  or  market  not  used 
in  all  points  according  to  the  true  meaning  aforesaid  shall 
be  void  "  (m).    The  earlier  Act  on  the  same  subject,  2  &  3 
Phil.  &  Mary,  c.  7,  only  deprives  the  buyer  of  the  benefit 
of  the  peculiar  rule  of  the  common  law  touching  sales  in 
market  overt. 

B.  Marine  Insurances. 

(k)  Lci/land   v.   Stezmrt  (1876)  4  chant  Shipping,   4th  ed.  pp.  42,  55, 

Ch.  D.  419  ;  46  L.  J.  Ch.   103,  and  56.     And  see  the  Amendment  Act 

as   t')   designs    JewM    v.    Eckhardl  of  1862,  25  &  26  Vict,  c    63,  s.  3. 
(1878)  8  Ch.  D.  404.  (m)      Moran      v.      Pitt      (1873) 

(/)  Maude  and    Pullock  on  Mer-  42  L.  J.   Q.  B.  47. 

]vr  2 
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Marine  By  80  Vict.,  c.  23,  s.  7,  marine  insurances  must  (with  the 

Insurance,  exception  of  insurances  against  owner's  liability  for  certain 
accidents)  be  expressed  in  a  policy. 

But  the  words  are  not  so  strict  as  those  of  the  repealed 
statutes  on  the  same  subject,  and  the  preliminary  "slip," 
which  in  practice  though  not  in  law  is  treated  as  the  real 
contract,  has  for  many  purposes  been  recognized  by  recent 
decisions.  These  will  be  spoken  of  in  another  place  under 
the  head  of  Agreements  of  Imperfect  Obligation  (Chap. 
XIII). 


Transfer         c.  Transfer  of  Shares. 

of  Sll£LI*6S 

There  is  no  general  principle  or  provision  applicable  to 
the  transfer  of  shares  in  all  companies.  But  the  general 
or  special  Acts  of  Parliament  governing  classes  of  com- 
panies or  particular  companies  always  or  almost  always 
prescribe  forms  of  transfer.  An  executory  contract  for  the 
sale  of  shares  need  not  as  a  rule  be  in  writing. 

Assuming  joint-stock  partnerships  with  transferable 
shares  to  be  lawful  at  common  law  (which  is  the  better 
opinion)  their  shares  should  be  transferable  without 
writing  in  the  absence  of  agreement  to  the  contrary.  But 
this  is  now  of  no  practical  importance. 


Promise  to      D.  Acknowledgment  of  barred  debts. 

barred  by        ^^^  operation  of  the  Statute  of  Limitation,  21  Jac.  1.  c. 

Stat,  of      16^  in  taking  away  the  remedy  for  a  debt  may  be  excluded 

tion.  by  a  subsequent  promise  to  pay  it,  or  an  acknowledgment 

from  which  such  promise  can  be  implied.  The  promise  or 
acknowledgment  if  express  must  be  in  writing  and  signed 
by  the  debtor  (9  Geo.  4,  c.  14,  s.  1)  or  his  agent  duly 
authorised  (19  &  20  Vict.  c.  97,  s.  13).  The  subject  calls 
for  mention  here,  inasmuch  as  the  promise  or  acknowledg- 
ment is  for  some  purposes  a  new  contract.  But  we  say 
more  of  it  under  the  head  of  Agreements  of  Imperfect 
Obligation,  Ch.  XIII.  below. 
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A  note  on  the  provisions  of  foreign  laws  prescribing  Foreign 
forms  of  contract  was  given  in  the  Appendix  to  former  ^"^" 
editions  of  this  book  (n).  It  is  now  omitted  to  save  space. 
But  it  is  worth  mention  that,  while  the  general  laws  of 
France,  Italy,  and  some  German  States  contain  require- 
ments more  or  less  like  those  of  the  l7th  section  of  the 
Statute  of  Frauds,  commercial  contracts  are  in  all  those 
countries  exempt  from  them.  In  British  India  both  s.  4 
and  s.  17  have  been  repealed  by  the  Contract  Act. 

(n)  4th  ed.  p.  671. 
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CHAPTER  IV. 

Consideration. 

The  followiiig  description  of  Consideration  was  given  by 
the  Exchequer  Chamber  in  1875:  "A  valuable  considera- 
tion, in  the  sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to  the  one  party, 
or  some  forbearance,  detriment,  loss,  or  resjDonsibility,  given, 
suffered,  or  undertaken  by  the  other  "  (a). 

The  second  branch  of  this  judicial  descrij)tion  is  really 
the  more  important  one.  Consideration  means  not  so  much 
that  one  party  is  profited  as  that  the  other  abandons  some 
legal  right  in  the  present,  or  limits  his  legal  freedom  of 
action  in  the  future,  as  an  inducement  for  the  promise  of 
the  first.  It  does  not  matter  whether  the  party  accepting 
the  consideration  has  any  actual  benefit  thereby  or  not :  it 
is  enough  that  he  accepts  it,  and  that  the  party  giving  it 
does  thereby  undertake  some  burden,  or  lose  something 
which  in  contemplation  of  law  may  be  of  value. 

An  act  or  forbearance  of  the  one  party,  or  the  promise 
thereof,  is  the  price  for  which  the  promise  of  the  other  is 
bought,  and  the  promise  thus  given  for  value  is  enforce- 
able. 

A  consideration,  properly  speaking,  can  be  given  only  for 
a  promise.  Where  performance  on  both  sides  is  simul- 
taneous, there  may  be  agreement  in  the  wider  sense,  but 
there  is  no  obligation  and  no  contract.   It  may  be  amusing 

(a)  Carrie  v.  Misa  (187.'>)  L.  R.  10  Highway  Board  v.  Harrmo  Gas  Co. 

Ex.   at  p.  1G2,  44  L.  J.  Ex.  94  ;  per  (1874)   L.  R.  10  Q.  B.  92,  95,  44  L. 

Cur.  referring  to  Coun.  Dig.  Action  J.    Q.   B.    1,   and  for  the  his-torical 

on  the  Case,  Assumpsit  B.  1 — 15.  Cp.  distinction    between  debt    and  as- 

Evana,    Appendix     to    Pothier    on  bumpsit  in  this  re.spect,   Langdell, 

Oblijjations,    No.    2,   and   Edywure  Summaiy,  §§  64,  65. 
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and  not  uninstriictive  to  consider  the  distinctions  to  be 
observed  in  the  legal  analysis  of  such  common  dealings  as 
being  ferried  across  a  river  and  paying  on  the  other  side, 
bupng  a  newspaper  on  a  railway  platform,  obtaining  a  box 
of  matches  from  an  automatic  machine.  The  reader  may 
multiply  examples  at  his  pleasure. 

A  consideration  which  is  itself  a  promise  is  said  to  be 
executory.  A  consideration  which  consists  in  performance 
is  said  to  be  executed.  It  is  important  to  remember  that 
in  the  former  case  "  it  is  the  counter-promise  and  not  the 
performance  that  makes  the  consideration  "  (b). 

Consideration  is  that  which  is  actually  given  and  ac- 
cepted in  return  for  the  promise.  Ulterior  motives,  jDur- 
poses,  or  expectations  may  be  present,  but  in  a  legal  point 
of  view  they  are  indifferent.  The  party  seeking  to  enforce 
a  promise  has  to  show  the  actual  legal  consideration  for  it, 
and  he  need  not  show  anything  beyond  (c). 

An  informal  and  gratuitous  promise,  however  strong  ma}'  Gratui- 
be  the  motives  or  even   the  moral  duty  on  which  it  is  promises, 
founded,  is  not  enforced  by  English  courts  of  justice  at  all. 
Even  a  formal  promise,  that  is  a  promise  made  by  deed,  or 
in  the  proper  technical  language  a  covenant,  is  deprived,  if 
gratuitous,  of  some  of  their  most  effectual  remedies. 

The  early  history  of  the  law  of  Consideration  is  singu-  Fluctna- 
larly  obscure,  both  as  to  its  origin  and  as  to  the  manner  in  doctrine, 
which  it  was  developed  {d):  and  it  was  a  long  and  gradual 
process,  even  in  modern  times,  to  settle  the  doctrine  in  all 
points  as  we  now  have  it.      A  curious  illustration  of  the 
extent  to  which  it  was  left  open  as  late  as  the  last  century 
is  furnished  by  Plllans  v.  Van  Mierop  (e).     The  actual  Pillans  r. 
decision  was  on  the  principle  which  is  characteristic  of  our  Mierop. 
law,  that  "  any  damage  to  another  or  suspension  or  forbear- 

(6)  Hobart  in  Lampleigh  v.  Bruth-  [d]  The  histirical  discussion  which 

wait  (1616)  1  Sm.  L.  C.  155.  formerly  stood   here   in  the  text  is 

(c)   Thomas  v.  Thomas  (1842)  2  Q.  now  transferred    to    the  Appendix. 

B.  851,  Finch  Sel.  Ca.  263.  In  Coles  See  Note  E. 

V.  Pilkington  (1874)    19    Eq.     174,  (e)  (1765)  .3  Burr.  1664,  and  Finch 

44  L.  J.    Ch.    381,   this   case  was  Sel.  Ca.  269. 
fctrangely  overlooked. 
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Promises 
founded 
on  moral 
duty: 

supposed 


ance  of  his  right  is  a  foundation  for  his  undertaking,  and 
will  make  it  binding,  though  no  actual  benefit  accrues  to 
the  party  undertaking "  (/).  But  Lord  Mansfield  threw 
out  the  suggestion  (which  Wilmot  J,  showed  himself  in- 
clined to  follow,  though  not  wholly  committing  himself  to 
it)  that  there  is  no  reason  why  agreements  in  writing,  at 
all  events  in  commercial  affairs,  should  not  be  good  with- 
out any  consideration.  "  A  nudum  pactum  does  not 
exist  in  the  usage  and  law  of  merchants.  I  take  it  that 
the  ancient  notion  about  the  want  of  consideration  was  for 
the  sake  of  evidence  only  ...  in  commercial  cases 
amongst  merchants  the  want  of  consideration  is  not  an 
objection  "  (g).  It  is  true  that  this  was  and  has  remained 
a  solitary  dictum  barren  of  results;  its  anomalous  character 
was  rightly  seen  at  the  time  and  it  has  never  been 
followed  (Ji);  but  the  fact  that  such  an  opinion  could  be 
expressed  at  all  from  the  bench  is  sufficiently  striking. 
This  suggestion  of  setting  up  a  new  class  of  Formal  Con- 
tracts (for  such  would  have  been  the  effect)  came,  as  it 
was,  too  late  to  have  any  practical  influence.  But  if  it  had 
occurred  a  century  or  two  earlier  to  a  judge  of  anything 
like  Lord  Mansfield's  authority,  the  whole  modern  develop- 
ment of  the  English  law  of  contract  might  have  been 
changed,  and  its  principles  might  have  been  (with  only 
minute  theoretical  differences)  assimilated  to  those  of  the 
law  of  Scotland. 

For  a  long  time  it  was  thought  that  the  existence  of  a 
previous  moral  obligation,  constituted  such  a  relation 
between  the  parties  as  would  support  an  express  promise. 


(/)  Per  Yates  J.  at  p.  1674. 

{g)  3  Burr.  1669—70. 

(A)  In  1778  it  was  distinctly  con- 
tradicted by  the  opinion  of  the 
Judges  delivered  to  the  House  of 
Lords  in  Jiamo  v.  Ilur/hes  (1778)  7 
T.  R.  350,  71 :  "  All  contracts  are,  by 
the  laws  of  England,  distinguished 
into  agreements  by  specialty  and 
agreements  by  parol;  nor  is   there 


any  such  third  class,  as  some  of  the 
counsel  have  endeavoured  to  main 
tain,  as  contracts  in  writing."  Prof. 
Langdell  ingeniously  argues  (Sum- 
mary, §§  49,  60)  that  contracts 
governed  by  the  law  merchant  net  d 
on  principle  no  consideration  ;  in 
short  that  a  negotiable  instrument 
is  a  specialty.  In  this  country  one 
can  only  say  cUs  aliter  visum. 
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The  Exchec|ut'r  Chamber  finally  decided  as  late  as  1840,  bind.ng 
that  "  a  mere  moral  obligation  arising  from  a  past  benefit  Eastwood 
not  conferred  at  the  request  of  the  defendant "  is  not  a  *'•  Kenyon, 
good  consideration  (i).     A  question  still  not  free  from  un-  Past  con- 
certainty  is   whether  a  past  benefit  is  in  any  case  a  good  ineffec-" 
consideration  for  a  subsequent  promise.     On  our  modern  *"^' 
principles  it  should  not  be  (k),  and  it  is  admitted  that  it 
generally  is  not  (I).      For  the  past  service  was  either  ren- 
dered without  the  promisor's  consent  at  the  time,  or  with 
his  consent  but  without  any  intention  of  claiming  a  reward 
as  of  right,  in  neither  of  which  cases  is  there  any  founda- 
tion for  a   contract  (m) ;    or   it   was   rendered   with    the 
promisor's  consent  and  with  an  expectation  known  to  him 
of  reward  as  justly  due,  in  which  case  there  were  at  once 
all  the  elements  of  an  agreement  for  reasonable  reward.   It  Supposed 
is  said,  however,  that    services   rendered   on    request,  no  li^-^g. 
definite  promise  of  reward  being  made  at  the  time,  are  a  good  Lamp- 
consideration  for  a  subsequent   express  promise  in  which  Brath-* 
the  reward  is  for  the   first  time  defined.     But  there  is  no  ^^^''• 
satisfactory  modern  instance  of  this  doctrine,  and  it  would 
perhaps  now  be  held  that  the  subsequent  promise  is  only 
evidence  of  what  the  parties  thought  the  service  worth  (n). 
It  is  also  said  that  the  voluntary  doing  by  one  party  of  Perform- 
something  which  the  other  was  legally  bound  to  do  is  a  ^nother'a 
good  consideration  for  a  subsequent  promise  of  recompense,  legal  duty. 

(i)  Eastwood  v.  Kenyon  (1840)  11  The  Irish  case  of  Bradford  v.  JRouls- 

A.  &  E.  438,  446.  See  the  note  to  ton  (1858)  8  Ir.  C.  L.  468,  will, 
]Ve)inall  v.  Adney,  3  B.  &  P.  252,  for  English  lawyers  at  least,  hardly 
and  in  Finch  Sel.  Ca.  at  p.  401,  outweigh  this  dictum.  Cp.  Clark 
which  is  approved  by  Parke  B.  in  Hare  on  Contracts,  246-249.  A'. 
Earlc  V.  Oliver,  2  Ex.  71,  at  p.  90.  an  earlier  time  it  was  held  that  n 
This  note  is  important  on  the  whole  past  consideration  would  not  suppoit 
question  of  past  consideration.  an  action  of  debt,  but  was   enougli 

(k)  Cp.  Langdell.  op.  cit.  §  91.  for  assumpsit.     Marsli  v.  Jialnsfard 

(I)  Roscorla  V.  Thonuts  (lSi2)  3  Q.  (1588)    2    Leon.    Ill,    Sidenham  v. 

B.  324,  Finch  Sel.  Ca.  379.  Worlington    (1595)   /6.  224;    O.  W. 
(m)  "  It  is  not  reasonable  that  one  Holmes,  The  Common  Law,  286,  297. 

man  should  do  another  a  kindness,  The  theory  was  that  the  breach  of 
and  then  charge  him  with  a  recom-  promise  was  an  actionable  wrono-  be- 
pense."  1  Wms.  Saund.  356.  cause  of  an  existing  relation  between 
(n)  Lamfleiglt  v.  Brathwait  (1616)  the  parties  which  created  a  special 
Hob.  105,  and  1  Sm.  L.  C.  ;  see  per  duty;  not  that  an  executory  con- 
Erie  C.J.   13  C.  B.  N.  S.  at  p.  740.  tract,  as  such,  created  an  obligation. 
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But  the  authority  for  this  proposition  is  likewise  found  to 
be  unsatisfactory.  Not  only  is  it  scanty  in  quantity,  but 
the  decisions,  so  far  as  they  did  not  proceed  on  the  now 
exploded  ground  that  moral  obligation  is  a  sufficient  con- 
sideration, appear  to  rest  on  facts  establishing  an  actual 
tacit  contract  independent  of  any  subsequent  promise. 
Acknow-  Another  exceptional  or  apparently  exceptional  case  which 
of  hwrred  certainly  exists  is  that  of  a  debt  barred  by  the  Statute  of 
debts.  Limitation,  on  which  the  remedy  may  be  restored  by  a  new 
promise  on  the  debtor's  part.  It  is  said  that  the  legal 
remedy  is  lost  but  the  debt  is  not  destroyed,  and  the  debt 
subsisting  in  this  dormant  condition  is  a  good  consideration 
for  a  new  promise  to  pay  it.  This  is  not  logically  satisfy- 
ing, and  in  fact  it  belongs  to  the  now  discredited  view  of 
past  consideration.  There  is  no  real  equivalent  for  the  new 
promise,  and  the  only  motive  that  can  generally  be 
assigned  for  it  is  the  feeling  that  it  would  be  morally 
wrong  not  to  pay.  It  seems  better  at  this  day  to  say  that 
the  law  of  limitation  does  not  belong  to  substantive  law  at 
all,  but  is  a  special  rule  of  procedure  made  in  favour  of  the 
debtor,  who  may  waive  its  protection  if  he  deliberately 
chooses  to  do  so  (o). 

As  matter  of  history,  the  modern  law  of  contract  was 
formed  by  an  alliance,  to  some  extent  in  the  nature  of 
compromise,  between  the  old  action  of  debt  and  the 
newer  action  of  assumpsit.  While  the  rules  were  yet 
plastic,  the  interest  of  plaintiffs  and  the  desire  of  judges 
to  arrive  at  complete  justice  endeavoured,  with  varying 
fortune,  to  strain  them  in  order  to  compel  defendants  to 
make  a  return  for  benefits  which,  if  not  exactly  con- 
tracted for,  were  not  intended  to  be  gratuitous.  These 
attempts  were  favoured  in  part  by  the  original  laxity  of 
the  "  consideration  "  in  assumpsit  as  distinct  from  the 
quid  ])ro  quo  in  debt,  in  part  by  the  confused  and 
fictitious    manner   in    which    all    quasi-contractual    trans- 

(o)  See  more  on  this  point  in  Cb.  XI I  f. 
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actions  were  treated  ;  request,  consideration,  and  pro- 
mise having-  become,  instead  of  the  names  of  real  facts, 
counters  for  pleaders  to  play  with.  In  many  cases  the 
enterprise  failed,  in  some  it  succeeded.  The  residue  of 
successes  appears  in  a  few  rules  still  laid  down  by  the 
text-writers  which  from  the  generalized  modern  point  of 
view  are  anomalous  (p). 

It  is  an  "  elementary  principle  that  the  law  will  not  Adequacy 

11  f  .^  -1         of  con- 

enter  into  an  inquiry  as  to  the  adequacy  oi  the  consiclera-  sideration 

tion  "  (q).  The  idea  is  characteristic  not  only  in  English  °"*  ^°' 
positive  law  but  in  the  English  school  of  theoretical  juris-  into, 
prudence  and  politics.  Hobbes  says :  "  The  value  of  all 
things  contracted  for  is  measured  by  the  appetite  of  the 
contractors,  and  therefore  the  just  value  is  that  which 
they  be  contented  to  give  "  (r).  And  the  legal  rule  is  of 
long  standing,  and  illustrated  by  many  cases.  "  When  a 
thing  is  to  be  done  by  the  plaintiff",  be  it  never  so  small 
this  is  a  sufficient  consideration  to  ground  an  action  "  (s). 
"  A.  is  possessed  of  Blackacre,  to  which  B.  has  no  manner 
of  right,  and  A.  desires  B.  to  release  him  all  his  right  to 
Blackacre,  and  promises  him  in  consideration  thereof  to 
pay  him  so  much  money ;  surely  this  is  a  good  considera- 
tion and  a  good  promise,  for  it  puts  B.  to  the  trouble  of 
making  a  release  "  (t).  The  following  are  modern  examples. 
If  a  man  who  owns  two  boilers  allows  another  to  weigh 
them,  this  is  a  good  consideration  for  that  other's  promise 
to  give  them  up  after  such  weighing  in  as  good  condition 
as  before.  "  The  defendant  "  said  Lord  Denman  "  had 
some  reason  for  wishing  to  weigh  the  boilers,  and  he  could 
do  so  only  by  obtaining  permission  from  the  plaintiff", 
which  he  did  obtain  by  promising  to  return  them  in  good 

{p)  This  topic  is  excellently  dis-  (q)   Wcsdake  v.  Adams   (1858)  5 
cussed  by  Sir  W.  R.  Anson  (Prin-  C.  B.  N.  S.  248.  265,  24  L.  J.  C.  P. 
ciples  of  the  English  Law  of  Con-  271,  per  Byles  J. 
tract,  94—104).     The  Indian  Con-           (r)  Leviathan,  pt.  1,  c.  15. 
tract    Act,    s.     2,    sub.-s.  d.,    has  (s)  Sturlyn  v.  Albany,  Cro.  Eliz. 
unfortunately     stereotyped     wrong  67,  and  see  Cro.  Car.  70,  and  mar- 
doctrine.     In  3.  25  it  frankly  treats  ginal  references  there, 
exceptions  as  exeepiional.  (t)  Holt  C.J.  12  Mod.  459. 
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condition.  We  need  not  inquire  what  benefit  he  expected 
to  derive  "  (ti).  So  parting  with  the  possession  of  a  docu- 
ment, though  it  had  not  the  vahie  the  parties  supposed  it 
to  have  (x),  and  the  execution  of  a  deed  (y),  though 
invalid  for  want  of  statutory  requisites  (z),  have  been  held 
good  considerations.  In  the  last-mentioned  case  the  justice 
of  the  decision  was  very  plain :  the  deed  was  an  appren- 
ticeship Indenture  which  omitted  to  set  forth  particulars 
required  by  the  statute  of  Anne  then  in  force  (a) :  the 
apprentice  had  in  fact  served  his  time,  so  that  the  benefit 
of  the  consideration  had  been  fully  enjoyed.  In  like 
manner  a  licence  by  a  patentee  to  use  the  patented  inven- 
tion is  a  good  consideration  though  the  patent  should  turn 
out  to  be  invalid  (b).  In  the  Supreme  Court  of  the  United 
States  a  release  of  a  supposed  right  of  dower,  which  the 
parties  thought  necessary  to  confirm  a  title,  has  been  held 
a  good  consideration  for  a  promissory  note  (c).  The 
modern  theory  of  the  obligation  incurred  by  a  bailee  who 
has  no  reward  is  that  the  bailor's  delivery  of  possession  is 
the  consideration  for  the  bailee's  promise  to  keep  or  carry 
safely.  The  bailor  parts  with  the  present  legal  control  of 
the  goods ;  and  this  is  so  far  a  detriment  to  him,  though  it 
may  be  no  benefit  to  the  bailee,  and  the  bailee's  taking  the 
goods  is  for  the  bailor's  use  and  convenience  (d).  The 
determination  of  a  legally  indifferent  oj)tion  in  a  particular 

(u)  Bainbridgev.Firmstone  (1838)  (6)  Lawes  \ .  Purser  (1856)  6  E. 

8  A.  &  E.  743.  &  B.  930,  26  L.  J.  Q.  B.  25. 

(x)  Haigh  v.  Brooks  (1839)  (Q.  B.  (c)  Sijkes  v.  Chadwick   (1873)  18 

and  Ex.  Ch.),  10  A.  &  E.  309,  320,  Wallace,  141. 

334.     Or  letting  the  promisor  retain  [d)  0.  W.  Holmes,  The  Common 

possession  of  a  document  to  which  Law,    291    sqq.      Historically  the 

the  promisee   is  entitled  :  Hart  v.  explanation    is    different,   ib.    196. 

Miles  (1858)  4  C.  B.  N.  S.  371,  27  The   bailor   parts  with  very  little, 

L.  J.  C.  P.  218.  for  he  as  well  as  the  bailee  can  sue 

(y)  Cp.  Jones  v,   Waitc  (1842)  9  a  trespasser.      The  real  difficulty, 

CI.  &  F.  101.  however,  is  that  in  such  cases,  for 

(z)  See  note  (5),  p.  171.  the  most  part,  the  bailor  does  not 

((()  8  Ann.  c.  5  (9  in  Rulfh.)  rep.  deliver  possession   at    the    bailee's 

Inland  Revenue  Repeal  Act,  1870,  request,  but  requests  the  bailee  to 

33  &  34  Vict.  c.  99.     See  now  the  take  it.     One  of  the  necessary  ele- 

Stamp  Act,  1870,  33  &  34  Vict.  c.  ments  is  therefore  fictitious.      Cp, 

97,  8.  40.  Langdell,  §  68. 
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way,  as  voting  for  a  particular  candidate  for  a  charity 
where  there  is  not  any  duty  of  voting  for  the  candidate 
judged  fittest,  is  legal  "  detriment  "  enough  to  be  a  good 
consideration  (e).  It  has  been  held  in  equity,  to  the  same  Same  rule 
effect,  that  a  transfer  of  railway  shares  on  which  nothing  ^^  ^^°^  ^* 
has  been  paid  is  a  good  consideration  (/) ;  and  that  if  a 
person  indebted  to  a  testator's  estate  pays  the  probate 
and  legacy  duty  on  the  amount  of  the  debt,  this  is  a  good 
consideration  for  a  release  of  the  debt  by  the  residuary 
legatees  (g)  :  a  strong  case,  for  this  view  was  an  after- 
thought to  support  a  transaction  which  was  in  origin  and 
intention  certainly  gratuitous,  and  in  substance  an  incom- 
plete voluntary  release ;  the  payment  was  simply  by  way 
of  indemnity,  it  being  thought  not  right  that  the  debtor 
should  both  take  his  debt  out  of  the  estate  and  leave  the 
estate  to  pay  duty  on  it.  The  consent  of  liquidators  in  a 
voluntary  winding-up  to  a  transfer  of  shares  is  a  good  con- 
sideration for  a  guaranty  by  the  transfer  or  for  the  payment 
of  the  calls  to  become  due  from  the  transferee  (h).  An 
agreement  to  continue — i.  e.  not  to  determine  immediately 
— an  existing  service  terminable  at  will,  is  likewise  a  good 
consideration  (i).  The  principle  of  all  these  cases  may  be 
summed  up  in  the  statement  made  in  so  many  words  by 
the  judges  in  more  than  one  of  them,  that  the  promisor 
has  got  all  that  he  bargained  for.  The  law  will  be  satis- 
fied that  there  was  a  real  and  lawful  bargain,  but  it  leaves 
parties  to  measure  their  bargains  for  themselves.  There 
has  been  another  rather  peculiar  case  in  equity  which  was 
to  this  effect.  An  agreement  is  made  between  a  creditor, 
principal  debtor,  and  surety  under  a  continuing  guaranty, 
by  which  no  new  undertaking  is  imposed  on  the  surety, 
but  additional  remedies  are  given  to   the  creditor,  which 

(e)  Bolton  v.  Madden  (1873)  L.  R.  L.J.  dub.  Knight  Bruce  L.J. 

9  Q.  B.  55.  (A)  C^evc  v.  Financial  Corporation, 

(/)  Cheale  v.  Kenward   (1858)   3  (1873)   16  Eq.   363,   375,  43  L.  J. 

De.  G.  &  J.  27,  27  L.  J.  Ch.  784.  Ch.  54. 

(g)  Taylor  v.  Manners    (1865)  1  (i)  Gravely  v.  Barnard  (1874)  18 

Ch.  48,  35  L.  J.  Ch.  128,  by  Turner  Eq.  518,  43  L.  J.  Ch.  659. 
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he  is  to  enforce  if  requested  to  do  so  by  the  surety.  Held 
that  if  by  his  own  negligence  the  creditor  deprives  himself 
of  the  benefit  of  these  remedies,  the  surety  is  discharged. 
The  real  meaning  of  what  is  there  said  about  consideration 
seems  to  be  that,  as  between  the  creditor  and  the  surety, 
it  is  not  material  (k).  It  has  been  suggested  that  on  a 
similar  principle  the  consideration  for  a  promise  may  be 
contingent,  that  is,  it  may  consist  in  the  doing  of  some- 
thing by  the  promisee  which  he  need  not  do  unless  he 
chooses,  but  which  being  done  by  him,  the  contract  is 
complete  and  the  promise  binding.  But  this  cannot  be. 
A  consideration  must  be  either  a  present  act  or  forbearance 
or  a  promise.  If  a  tradesman  agrees  to  supply  on  certain 
terms  such  goods  as  a  customer  may  order  during  a  future 
period,  this  is  not  a  promise,  but  an  offer.  He  cannot 
sue  the  customer  for  not  ordering  any  goods,  but  if  the 
customer  does  order  any  the  condition  of  the  offer  is  ful- 
filled, and  the  offer  being  thus  accepted,  there  is  a  complete 
contract  which  the  seller  is  bound  to  perform  (l). 

Inadequacy  of  consideration  coupled  with  other  things 
may  however  be  of  great  importance  as  evidence  of  fraud 
or  the  like,  when  the  validity  of  a  contract  is  in  dispute  : 
and  it  has  been  considered  (though  the  better  opinion  is 
otherwise)  to  be  of  itself  sufficient  ground  for  refusing 
specific  performance.  This  subject  will  be  examined  under 
the  head  of  Undue  Influence,  Ch.  XII.,  jWsL 

Reciprocal  promises  may  be,  and  in  practice  constantly 
are,  the  consideration  for  one  another,  and  so  constitute  a 


(k)  Watson  v.  AUcoch  (1853)  4  D. 
M.  G.  242,  22  L.  J.  Ch.  858.  The 
guaranty  was  determinable  by  notice 
from  the  surety,  and  it  was  sugges- 
ted by  way  of  supplying  a  new  con- 
sideration that  ou  the  faith  of  the 
creditor's  increased  remedy  the 
surety  might  in  fact  have  abstained 
from  determining  it.  But  surely 
this  will  not  do  :  the  true  ground  is 
the  creditor's  original  duty  to  the 
surety,   which  covers   subsequently 


acquired  rights  and  remedies. 

(l)  G.  N.  Ry.  Co.  V.  Witham 
(1873)  L.  R.  9  C.  P.  16,  43  L.  J.  C. 
P.  13.  Cp.  Chicago  .t'  O.  E.  E,,.  Co. 
V.  Dane  (1873)  43  N.  Y.  (4  Hand.) 
240,  where  it  was  rightly  held  that 
a  general  assent  to  an  offer  of  this 
kind  (not  undertaking  to  order,  or 
as  in  the  particular  case  tender  to 
be  carried,  any  definite  quantity  of 
goods)  did  not  of  itself  constitute  a 
contract. 
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binding  contract.     Mutuality  is  required  as  much  as  in  sideration. 

the  case  of  executed  consideration ;  the  counter-promise  possible  : 

relied  on  as  consideration  must  not  only  move  from   the  5«-  extent 

11  -,  ^        ^  •  •     1  of  rule, 

promisee  but  be  accepted  by  the  promisor  as  inducement  to 

his  promise.  It  is  said  that  in  order  to  be  a  good  con- 
sideration a  promise  must  be  a  promise  to  do  something 
which  the  promisor  has  the  means  of  performing ;  but  this 
proposition,  though  affirmed  by  an  authority  little  short  of 
judicial  (m),  is  too  wide.  The  true  limitation,  it  is  sub- 
mitted, is  that  the  thing  promised  must  be  in  itself  pos- 
sible, and  such  as  the  promisor  is  legally  competent  to 
perform ;  this  last  point  is  what  the  cases  cited  for  the 
general  statement  really  go  to  show,  though  there  are 
some  dicta  more  largely  expressed  (n).  In  this  form  the 
proposition  is  completely  covered  by  the  general  law 
touching  impossible  and  unlawful  agreements,  and  we 
know  of  nothing  that  requires  us  to  lay  down  any  wider 
rule  as  part  of  the  distinct  learning  of  consideration. 

A  promise  which  is  to  be  a  good  consideration  for  a  Must  be 
reciprocal  promise  must  be  such  as  can  be  enforced ;  it  abi*-. 
must  therefore  be  not  only  lawful  and  in  itself  possible, 
but  reasonably  definite.  Thus  a  promise  by  a  son  to  his 
father  to  leave  off  making  complaints  of  the  father's  con- 
duct in  family  affairs  is  no  good  consideration  to  support 
an  accord  and  satisfaction,  for  it  is  too  vague  to  be  en- 
forced (o).     And  upon  a  conveyance  of  real  estate  without 

(m)  2  Wms.  Saund.  430.  undertaking  of  a  legal  liability  h 

(71)  Haslam  v.  Shcrirood  (1834)  10  not  to  be  deemed  a    consideration 

Bing.  540,   Nerot  v.  Wallace  (1789)  unless  the  liability  be  substantial, 

3  T.  R.  17,  where  the  dicta  of  Lord  we  should  be  setting  up  in  another 

Kenyon    C.J.  and  Ashhurst  J.   are  shape  the  often  exploded  supposition 

those  meant  in    the  text.      Buller  that  the  adequacy  of  the  considera- 

and  Grose  J  J.  confined  their  judg-  tion  can  be  inquired  into, 
ments   to    the  true   ground  of   the  (o)    White  v.  Bluett  (1853)  23  L. 

case,  viz.  that  the  agreement  then  J.  Ex.  36  :  this  seems  the  ratio  deei- 

in    question    was    iUeg(d    as    being  drndi,  though  so  expressed  only  by 

agaibst  the  policy  of  the  bankrupt  Parke  B.  who  asked  in  the  course 

laws.     There  is  certainly  no  general  of  argument,  "Is  an  agreement  by 

rule  that  a  promise  cannot  be  sut-d  a  father  in  consideration  that   his 

on  unless  the  promisor  had  in  fact  son   will   not   bore    him  a    binding 

the  means  of  performing  it  when  he  contract?  " 
made  it  ;  and  if  we  said   that  the 
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any  pecuniary  consideration  a  covenant  by  the  grantee  to 
build  on  the  land  granted  such  a  dwelling-house  as  he  or 
his  heirs  shall  think  proper  is  too  vague  to  save  the  con- 
veyance from  being  voluntary  within  27  Eliz.  c.  4  (p). 

For  the  same  reason,  neither  the  promise  to  do  a  thing 
nor  the  actual  doing  of  it  will  be  a  good  consideration  if 
it  is  a  thing  which  the  party  is  already  bound  to  do  either 
by  the  general  law  or  by  a  subsisting  contract  with  the  other 
party  {q).    It  is  obvious  that  an  express  promise  by  A.  to  B. 
to  do  something  which  B.  can  already  call  on  him  to  do  can 
in  contemplation  of  law  produce  no  fresh  advantage  to  B. 
or  detriment  to  A,     But  the  doing  or  undertaking  of  any- 
thing beyond  what  one  is  already  bound  to  do,  though  of 
the  same  kind  and  in  the  same  transaction,  is  a  good  con- 
sideration.    A  promise  of  reward  to  a  constable  for  render- 
ing services  beyond  his  ordinary  duty  in  the  discovery  of 
an  offender  is  binding  (r) :  so  is  a  promise  of  extra  pay  to 
a  ship's  crew  for  continuing  a  voyage  after  the  number  of 
hands  has  been  so  reduced  by  accident  as  to  make  the 
voyage  unsafe,  so  that  the  crew  are  not  bound  to  proceed 
under  their  original  articles  (s).     Again  there  will  be  con- 
sideration enough  for  the  promise  if  an  existing  right  is 
altered  or  increased  remedies  given.     Thus  an  agreement 
to  give  a  debtor  time  in  consideration  of  his  paying  the 
same  interest  that  the  debt  already  carries  is  inoperative, 
but  an  agreement  to  give  time  or  accept  reduced  interest 
in  consideration  of  having  some  new  security  would  be  good 
and  binding.    The  common  proviso  in  mortgages  for  reduc- 
tion of  interest  on  punctual  payment — i.  c,  payment  at  the 
very  time  at  which  the  mortgagor  has  covenanted  to  pay 
it — seems  to  be  without  any  consideration,  and  it  is  con- 


(j>)  Rosher  v.  Williams  (1875)  20 
Eq.  210,  44  L.  J.  Ch.  419. 

{q)  See  Leake,  618  ;  and  besides 
authorities  there  given.  Deacon  v. 
Gridley  (1884)  15  C.  B.  295,  24  L. 
J.  C.  P.  17,  and  the  judgment  on 
the  7th  plea  in  Mallalieu  v.  Hodgson 


(1851)  16  Q.  B.  689,  20  L.  J.  Q.  B. 
339. 

{r)  England  v.  Davidson  (1840) 
llA.  &E.  856. 

(s)  Hartley  v.  Ponsonhy  (1857)  7 
E.  &  B.  872,  26  L.  J.  Q.  B.  322. 
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ceived  that  if  not  under  seal  such  a  proviso  could  not  be 
enforced  (t).  Again  the  rule  does  not  apply  if  the  promise 
is  in  the  nature  of  a  compromise,  that  is  if  a  reasonable 
doubt  exists  at  the  time  whether  the  thing  promised  be 
already  otherwise  due  or  not,  though  it  should  be  afterwards 
ascertained  that  it  was  so.  We  shall  return  to  this  when 
we  speak  of  forbearance  as  a  consideration. 

In  the  case  where  the  party  is  already  bound  to  do  the  Promise 
same  thing,  but  only  by  contract  with  a  third  person,  there  one  is  ""^ 
is  some  difference  of  opinion.     The  new  promise  purports  bound  to 

IT-  -1  1  •   ,      -P  ,1  1    a  third 

to  create  a  new  and  distmct  right,  which,  it  really  created,  p€rso7i  to 
must  always  be  of  some  value  in  law,  and  may  be  of  ^°' 
appreciable  value  in  fact.  B.  may  well  be  much  interested 
in  A.'s  performing  his  contract  ^\dth  C,  but  yet  so  that  the 
circumstances  which  give  him  an  interest  in  fact  do  not 
give  him  any  interest  which  he  can  assert  in  law.  The 
power  to  claim  A.'s  performance  in  his  own  right  will  then 
be  valuable  to  him,  and  why  may  he  not  entitle  himself  to 
it  by  contract,  and  bind  himself  to  pay  for  it  ?  This 
opinion  has  been  expressed  and  acted  on  in  the  Court  of 
Exchequer  (ti),  and  seems  implied  in  the  judgment  of  the 
majority  of  the  Court  of  Common  Pleas  in  a  case  decided 
some  weeks  earlier  (x),  which  affords  a  curious  modern 
example  of  a  class  of  agreements  already  mentioned  as 
having  in  former  times  given  rise  to  much  litigation  and 
even  to  conflicts  of  jurisdiction.  An  uncle  wrote  to  his 
nephew  in  these  terms :  "  I  am  glad  to  hear  of  your  in-  Shadwell 
tended  marriage  with  E.  N. ;  and  as  I  promised  to  help 
you  at  starting  I  am  happy  to  tell  you  that  I  will  pay  to 
you  one  hundred  and  fifty  pounds  yearly  during  my  life," 
subject  to  a  contingency  not  material  to  be  now  stated. 

(()  This   could    be    at    once   pro-  (x)  Shadwell    v.  Shadwell   (1860) 

vided  against,  however,  if  so  desired,  9  C.  B.  N.  S.   159,  30  L.  J.  C.   P. 

by  Bxing  the  times  for  "punctual  145.     Mr.  Langdell  (§  68)  censures 

payment  "  a  single  day  earlier  than  the    decision,  it   seems  rightly,    on 

those    named    in   the    mortgagor's  the  broader  ground  that  the  facts 

covenant.  showed    no  animus   contrahendi  in 

(u)  Scotson  V.  Pegg  (1861)   6  H.  either  party  at  the  time,  but  only  a 

&  N.  295,  30  L.J.  Ex.  225.  promised  and  expected  bounty. 

P.  N 


V.  Shad- 
wel'. 
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The  marriage  took  place,  and  for  several  years  this  annuity 
was  paid ;  after  which  it  fell  into  arrear,  the  uncle  died, 
and  the  nephew  sued  his  executors.  It  was  pleaded 
amongst  other  things  that  the  marriage  was  not  at  the 
testator's  request  and  that  there  was  no  consideration  for 
the  promise.  Erie  C.J.  and  Keating  J.  held  (but  with- 
out saying  in  terms  that  the  existence  of  the  engagement 
to  marry  at  the  date  of  the  uncle's  promise  could  make  no 
difference)  that  on  the  whole  the  marriage  must  be  taken 
to  have  been  at  the  testator's  request,  and  so  was  a  suffi- 
cient consideration.  It  seems,  however,  that  the  perform- 
ance of  an  existing  obligation,  as  distinct  from  a  new 
promise  to  a  stranger  to  perform  it,  can  in  any  view  not 
involve  any  legal  detriment,  and  therefore  cannot  be  a 
consideration  {y).  Byles  J.  dissented,  thinking  that  as  no 
express  request  appeared,  so  none  could  be  implied,  for 
the  nephew  was  already  bound  to  the  marriage,  and  the 
uncle  knew  it :  he  stated  the  rule  to  be  that  a  promise  to 
do  what  one  is  already  bound,  though  only  to  a  third  per- 
son, to  do,  cannot  be  a  consideration  (s)  ;  and  he  seemed 
disposed  to  treat  it  as  a  matter  of  public  policy. 

The  reasoning  of  these  cases  assumes  that  a  promise  to 
A.  to  perform  an  existing  duty  to  B.  is  itself  enforceable 
by  A.,  which  is  not  clear  on  principle,  and  has  not  been 
directly  decided.  Perhaps  the  best  explanation  is  that  the 
promise  to  perform  an  existing  contract  with  B.  is  to  be 
read  as  being  or  including  a  promise  not  to  exercise  the 
right  of  rescinding  it  with  B.'s  consent  {a). 

Bules  as  The  doctrine  of  Consideration  has  been  extended  with 
to  con-  ,  .   ,     . 

sideration   not  very  happy  results  beyond  its  proper  scope,  which  is 

to'tTe^dl  ^^  govern  the  formation  of  contracts,  and  has  been  made 
charge  of  to  regulate  and  restrain  the  discharge  of  contracts.  For 
contracit". 

(y)  Langdell,  §  84.  other  way,  had  it  not  been  assumed 

(z)  And  so  thought  sf)me  of  the  at  the  time  that  an  agreement  to 

judges  in   Jonea  v.  Waitc  (1842)    5  execute  a  separation  deed  could  not 

Bing.  N.  C.  341,  351,  356.    But  the  be  directly  enforced. 

actual  decision  there  {ib.  9  CI.  &  F.  (a)  Anson,  p.  90. 

101)  would  be  a  clear  authority  the 
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example,  where  there  is  a  contract  of  hiring  with  a  stipula- 
tion that  the  wages  due  shall  be  forfeited  in  the  event  of 
the  servant  being  drunk,  a  promise  not  under  seal  to  pay 
the  wages  notwithstanding   a   forfeiture    is    not   binding 
without  a  new  consideration  (6).     It  is  the  rule  of  English 
law  that  a  debt  of  lOOZ.  may  be  perfectly  well  discharged 
by  the  creditor's  acceptance  of  a  beaver  hat  or  a  pepper- 
corn, or  of  a  negotiable  instrument  for  a  less  sum  (c),  at 
the  same  time  and  place  at  which  the  1001.  are  payable,  or 
of  ten  shillings  at  an  earlier  day  or  at  another  place,  but 
that  nothing  less  than  a  release  under  seal  will  make  his 
acceptance  of  991.  in  money  at  the  same  time  and  place  a 
good  discharge  (d) :  although  modern  decisions  have  con- 
fined this  absurdity  within  the  narrowest  possible  limits  (e). 
A  judgment  creditor  agreed  in  writing  with  the  debtor  to 
take  no  proceedings  on  the  judgment  in  consideration  of 
immediate  payment  of  part  of  the  debt  and  payment  of 
the  residue  by  certain  instalments  ;  here  there  was  no  legal 
consideration  for  the  creditor's  promise,  and  he  was  entitled 
to  claim  interest  on  the    debt  though  the  whole  of  the 
principal  was  paid  according  to  the  agreement  (/).     This 
rule  does  not  touch  the  ordinary  case  of  a  composition  be- 
tween a  debtor  and  several   creditors  ;  for  every  creditor 
undertakes  to  accept  the  composition  in  consideration  of 
the  like  undertaking  of  the  other  creditors  as  well  as  of 
the  debtor's  promise  to  pay  it  (r/). 

(b)  Monkman      v.      Shepherdson  ral  principle  beyond  the  bounds  with - 
(1840)  11  A.  &  E.  411.  in  which  it  is  reasonably  applicable. 

(c)  Goddard  v.  O'Brien  (1882)  9  (e)  See  the  Notes  to    Cumber  v. 
Q.    B.    D.  37  ;    Bidder   v.   Bridges  Wane  (1719)  in  1  Sm.  L.  C. 
(1887)  37  Ch.   Div.  406,  57  L.  J.  (/)  Poales  v.  Beer,  svpra.      But 
Ch.  300.  where  the  solicitor  of  a  defendant 

{d)  PinneVs  ca.  (1602)  5  Co.  Rep.  entitled   to    taxed    costs    accepted 

117,  confirmed  with  reluctance  by  the  from  th  e  plaint  iff 's  solicitor  a  cheque 

House  of  Lords  in   Foales  v.  Beer  for   the   amount  of  costs  (notbinj? 

(1884)  9  App.  Ca.  605,  Lord  Black-  being  said  about  interest),  this  was 

burn  all  but  dissenting.    The  Indian  held  to  be  an  accord  and  satisfaction 

Contract   Act   (s.   63,    illust.  b.)  is  for  everything   due,    and   the    de- 

accordingly  careful  to    express  the  fendant    was  not  allowed  to  issue 

contrary.  Therulein/'i7i«erscape,it  execution  for  the  interest;  Bidder 

may  be  noted,  though  paradoxical,  v.  Bridges  (1887)  37  Ch.  Div.  406. 
is  not  anomalous.     It  is  the  strictly  (</)  Good   v.    Cheesman   (1831)    2 

logical  result  of  carrying  out  a  gene-  B.  &  Ad.  328,  Finch  Sel.  Ca.  343. 
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If  it  is  agreed  between  creditor  and  debtor  that  the 
(hity  shall  be  performed  in  some  particular  way  different 
from  that  originally  intended,  this  may  well  be  binding  : 
for  the  debtor's  undertaking  to  do  something  different 
though  only  in  detail  from  what  he  at  first  undertook  to 
do,  or  even  relinquishing  an  option  of  doing  it  in  more 
ways  than  one,  would  be  consideration  enough,  and  the 
Court  could  not  go  into  the  question  whether  it  gave  any 
actual  advantage  to  the  creditor.  But  if  the  new  agree- 
ment amounts  to  saying  that  the  debtor  shall  at  his  own 
option  perform  the  duty  as  at  first  agreed  upon  or  in  some 
other  way,  it  cannot  be  binding  without  a  new  considera- 
tion :  as  where  an  entire  sum  is  due,  and  there  is  an  agree- 
ment to  accept  payment  by  instalments,  this  would  be 
good,  it  seems,  if  the  debtor  undertook  not  to  tender  the 
whole  sum  :  but  in  the  absence  of  anything  to  show  such 
an  undertaking,  the  agreement  is  a  mere  voluntary  in- 
dulgence, and  the  creditor  remains  no  less  at  liberty  to 
demand  the  whole  sum  than  the  debtor  is  to  pay  it  (h). 

The  loss  or  abandonment  of  any  right,  or  the  forbearance 
to  exercise  it  for  a  definite  or  ascertainable  time,  is  for 
obvious  reasons  as  good  a  consideration  as  actually  doing 
something.  In  Mather  v.  Lord  Maiddone  (i)  the  loss  of 
collateral  rights  by  the  promisee  supported  a  promise  not- 
withstanding that  the  main  part  of  the  consideration  failed. 
The  action  was  on  a  bill  of  exchange.  This  bill  was  given 
and  endorsed  to  the  plaintiff  as  in  renewal  of  another  bill 
purporting  to  be  accepted  by  the  defendant  and  endorsed 
to  the  plaintiff.  The  plaintiff  gave  up  this  first  bill  to  the 
defendant ;  thirty  days  afterwards  it  was  discovered  that 
it  was  not  really  signed  by  the  defendant :  yet  it  was  held 
that  he  was  liable  on  the  second  bill,  for  the  plaintiff  had 
lost  his  remedy  against  the  other  parties  to  the  first  bill 


(h)  McManusv.  Bark  (1870) L.  R. 
5  Ex.  65,  39  L.  J.  Ex.  65.  Cp. 
Foakes  v.  Beer,  supra. 


(i)  (1856)  18  C.  B.  273,  25  L.  J. 
C.  P.  310. 
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(luring  the  time  for  which  he  had  parted  with  the  possession 
of  it,  and  that  was  consideration  enough. 

As  to  forbearance,  the  commonest  case  of  this  kind  of  Forbear- 
consideration    is    forbearing    to   sue.      Forbearance    for   a  sue :  must 

reasonable  time  is  enough,  on  the    principle    of  certuvi  ^® /*'.'" 

°   .  ^  ^  definite  or 

reddi  j)otest :    and  terms  in    themselves   vague,  such    as  ascertain- 

" forbearing  to  press  for  immediate  payment,"  may  be  ^  °  ""^^ 
construed  by  help  of  the  circumstances  and  context  as 
meaning  forbearance  for  a  reasonable  time.  A  promise  to 
guarantee  a  debt  if  the  creditor  will  give  time  to  the 
principal  debtor  is  in  the  first  instance  an  offer;  it  becomes 
a  binding  promise  when  the  condition  of  giving  the  speci- 
fied time,  or  a  reasonable  time,  has  been  performed.  It 
is  a  question  of  fact  what  is  reasonable  time  in  a  given 
case  {k). 

That  which    is    forborne    must  also  be  the  exercise  or  There 
enforcement  of  some   legal    or    equitable    right  which    is  ^"u^l  w " 
honestly  believed  to  exist.     This  is  simply  the  converse  oi  bona  fide 
a  rule  already  given.     As  a  promise  by  A.  to  B.  is  naught  right.  ^ 
if  it  is  only  a  promise  to  do  something  A.  is  already  bound, 
either  absolutely  or  as  against  B.,  to  do,  so  it  is  equally 
worthless  if  it  is  a  promise  not  to  do  something  which  B. 
can  already,  as  a  matter  either  of  public  or  of  private  right, 
forbid  A.  to  do.     So  far  we  assume  the  existing  rights  of 
the  parties  to  be  known :  but  as  in  practice  they  often  are  Why  com- 
not  known,  but  depend  on  questions  of  law  or  of  fact,  or  g^e  b"nd 
both,  which    could   not   be   settled  without   considerable  ing. 
trouble,  common  sense  and  convenience  require  that  com- 

(k)  Older shaw  \.  King  (\%b7)  {EiX.  consideration   was   actual    forbear- 

Ch.)  2  H.  &  N.  517,  27  L.  J.  Ex.  ance.     The  promise   being    in   the 

120,   and  see  1   Wms.  Saund.  225.  form    of    a    promissory    note,     te. 

In  Alliance  Bank  v.    Broom  (1864)  essentially  unconditional,   certainly 

2  Dr.  &  Sm.  289,  34  L.  J.  Ch,  956,  makes   a    difficulty,    for    it   would 

a   promise   to    foibear  suing   for  a  seem  there  was  a  complete  promise 

reasonable    time   may   perhaps    be  before  the   consideration,   viz.    for- 

inferred  from   the   request  to   give  bearing  to  sue  for  a  reasonable  time, 

security :    sed    qu.       In    Cnars    v.  was  or  could  be  executed.     On  the 

Hunter  (1887)  19  Q.  B.  Div.  341,  principle    see    per   Bowen  L.J.  in 

which  has  been  criticized  asambigu-  Miles  v.  New  Zealand  Alford  Estate 

ous,  L.   Q.  R.  iii.   484,  it  must  be  Co.  (1885-6)  32  Ch.  Div.  at  p.  289. 
taken,  with  the  head-note,  that  the 
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promises  of  doubtful  rights  should  be  recognized  as  binding, 
and  they  constantly  are  so  recognized.  "If  an  intend- 
ing litigant  bona  fide  forbears  a  right  to  litigate  a  question 
of  law  or  fact  which  it  is  not  vexatious  or  frivolous  to 
litigate,  he  does  give  up  something  of  value  "  (l) ;  and  such 
forbearance  is  good  consideration  for  a  promise  even 
though  the  claim  is  not  well  founded,  provided  it  is 
honestly  believed  in  and  the  promisee  does  not  conceal  from 
the  promisor  any  fact  which  to  his  knowledge  would  affect 
its  validity  (971). 

The  real  consideration  and  motive  of  a  compromise,  as 
well  in  our  law  as  in  the  civil  law  and  systems  derived  from 
it,  is  not  the  sacrifice  of  a  right  but  the  abandonment  of  a 
claim  ill).  The  same  rule  applies  in  the  case  where  the 
claim  given  up  is  on  a  disputed  promise  of  marriage  (0). 
A  partial  compromise  in  which  the  undertaking  is  not 
simply  to  stay  or  not  to  commence  legal  proceedings,  but 
to  conduct  them  in  some  particular  manner  or  limit  them 
to  some  particular  object,  may  well  be  good :  but  here 
again  the  forbearance  must  relate  to  something  within  the 
proper  scope  of  such  proceedings.  A  promise  to  conduct 
proceedings  in  bankruptcy  so  as  to  injure  the  debtor's 
credit  as  little  as  possible  is  no  consideration,  for  it  is  in 
truth  merely  a  promise  not  to  abuse  the  process  of  the 
Court  (p). 

Keaction        The  main  end  and  use  of  the  doctrine  of  Consideration 

general      ^^^  ^^^^  modern  law,  whatever  may  have  been  its  precise 

doctrine  of  origin,  is  to  furnish  us  with  a  comprehensive  set  of  rules 

tion  on       which  can  be   applied  to  all  informal  contracts  without 

contracts    distinction  of  their  character  or  subiect-matter.     Formal 
under  seal.  "^ 


{I)  Miles  V.  Ne\o  Zealand  Alford 
Estate  Co.  (1885-6)  32  Ch.  Div.  266, 
Bowen  L  J.  at  p.  291,  reviewing 
previous  cases  and  dicta. 

(m)  Cotton  L..T.  ib.  at  p.  284. 

(/()  Trifjye  v.  LuvaUee  (1864)  \^ 
Moo,  P.  C.  271,  292  (a  case  from 


Lower  Canada,  then  under  old  Fr. 
law).  Wilby  v.  Ehjee  (1875)  L.  R. 
10  C.  P.  497,  44  L.  J.  C.  P.  254. 

(o)  Keenan  v.  Hundley  (1864)  2 
D.  .J.  S.  283. 

(p)  Bracewell  v.  Williams  (1866) 
L.  R.  2  C.  P.  196. 
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contracts  remain,  strictly  speaking,  outside  the  scope  of 
these  rules,  which  were  not  made  for  them,  and  for  whose 
help  they  had  no  need.  But  it  was  impossible  that  so 
general  and  so  useful  a  legal  conception  as  that  of  Con- 
sideration should  not  make  its  way  into  the  treatment  of 
formal  contracts,  though  with  a  different  aspect.  The 
ancient  validity  of  formal  contracts  could  not  be  amplified, 
but  it  might  be  restrained  :  and  in  fact  both  the  case-law 
and  the  legislation  of  modern  times  show  a  marked  tendency 
to  cut  short  if  not  to  abolish  their  distinctive  privileges, 
and  to  extend  to  them  as  much  as  possible  the  free  and 
rational  treatment  of  legal  questions  which  has  been 
developed  in  modern  times  by  the  full  recognition  of 
informal  transactions. 

This  result  is  mainly  due  to  the  action  of  the  Court  of  Moat  con- 
Chancery.     A    merely    gratuitous   contract    under  seal  is  in'j|^°"itv 
enforceable  at  common  law  (with  some  peculiar  exceptions) 
unless  it  can  be  shown  that  behind  the  apparently  gratui- 
tous obligation  there  is  in   fact  an  unlawful  or  immoral 
consideration.     Courts  of  equity  did  not,  in  the  absence  of 
any  special  ground  of  invalidity,  interfere  with  the  legal 
effect  of  formal  instruments :  but  they  would  not  extend 
their  special   protection   and   their   special   remedies    to 
agreements,  however  formal,  made  without  consideration. 
A  voluntary  covenant,  though  under  seal,  "in  equity,  where 
at  least  the  covenantor  is  living  (q),  or  where  specific  per-  No  specific 
formance  of  such  a  covenant  is  sought,  .  .  stands  scarcely,  ance  of 

or  not  at  all,  on  a  better  footinp-  than  if  it  were  contained  voluntary 

.  ...     agreement 

in   an  instrument  unsealed"  (r).     And  this  restriction  is  though  by 

not  affected  by  the  union  of  legal  and  equitable  jurisdic-    ^®  " 

tion  in  the  High  Court  of  Justice.     The  rule  that  a  court 

of  equity  will  not  grant  specific  performance  of  a  gratuitous 

{q)  We  shall  see  under  the  head  if  the  donor,  or  even  his  representa- 

of  undue  influence  that  a  system  of  tives,  choose  within  any  reasonable 

presumptions  has   been  established  time  afterwards  to  dispute  it. 

which  makes  it   difficult   in  many  (r)  Per  Knight  Bruce  L.J.  Kele- 

cases  for  persons  claiming  under  a  wich  v.  Manniwj  (1851)  1  D.  M.  G. 

voluntary  deed  to  uphold  its  validity  17G,  183. 
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contract  is  so  well  settled  that  it  is  needless  to  cite  further 
authorities  for  it :    and  it  is  not  to  be  overlooked    that 
whereas  the  other  rules  that  limit  the  application  of  this 
peculiar  remedy  are  of  a  more  or  less  discretionary  kind, 
and  founded  on  motives  of  convenience  and  the  practical 
requirements  of  procedure  rather  than  on  legal  principle, 
this  is  an  absolute  and  unqualified  rule  which   must  be 
considered  as  part  of  the  substantive  law. 
But  exist-       ii  ig  ^Y^Q  practice  of  equity,  however,  at  all  events  when 
conaidera.  the  Want  of  Consideration  is  actively  put  forward  as  an 
be  sh^wn    objection  (and  the  practice  must  be  the  same,  it  is  con- 
aiiunde.      ceived,  when  the  objection  is  made  by  way  of  defence  in 
an  action  for  specific  performance)  to  admit  evidence  of  an 
agreement  under  seal  being  in  fact  founded  on  good  con- 
sideration, where  the  deed  expresses  a  nominal  considera- 
tion (s)  or  no  consideration  at  all  (t),  though  (save  in  a 
case  of  fraud  or  illegality)  a  consideration  actually  incon- 
sistent with  that  expressed  in  the  deed  could  probably  not 
be  shown  (s). 
Equity  Closely  connected  with  this  in  principle  is  the  rule  of 

^"ctto^^^  equity  that,  although  no  consideration  is  required  for  the 
imperfect  validity  of  a  complete  declaration  of  trust,  or  a  complete 
transfer  of  any  legal  or  equitable  interest  in  property,  yet 
an  incomplete  voluntary  gift  creates  no  right  which  can  be 
enforced.  Thus  a  voluntary  parol  gift  of  an  equitable 
mortgagee's  security  is  not  enforceable  ;  and,  since  his 
interest  in  the  deeds  deposited  with  him,  where  the  mort- 
gage is  by  deposit,  is  merely  incidental  to  his  security, 
delivery  of  such  deeds  by  the  mortgagee  to  his  donee 
makes  no  difference,  and  does  not  entitle  the  donee  to 
retain  them  against  the  mortgagee's  representatives  (u). 
Certain  recent  decisions  have  indeed  shown  a  tendency  to 
infringe  on  this  rule  by  construing  the  circumstances  of  an 

(s)  Zci/bAiM'sca.  (1865)1  Eq.  231.  Ch.   Div.  396.     The  delivery  over 

(t)  Llanelly  Ry.  tk  Dock  Co.  v.  L.  aeeiris  to  be  a  trespass  against  tbe 

cl'  N.  W.  Ry.  Co.  (1873)  8  Ch.  942.  depositor. 
(«)  HkiUilo  V.  Hobsoii  (1885)    30 
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incomplete  act  of  bounty  into  a  declaration  of  trust,  not- 
withstanding that  the  real  intention  of  the  donor  was 
evidently  not  to  make  himself  a  trustee,  but  to  divest 
himself  of  all  his  interest  {x).  But  these  have  been  dis- 
approved in  still  later  judgments  which  seem  entitled  to 
more  weight  (?/). 

(x)  Richardson     v.      liichardsoii  J.  Ch.  459,  Moore  v.  Moore  (1874) 

(1867)  3  Eq.  686,  36  L.  J.  Ch.  653,  18Eq.  474,  43  L.  J.Ch.  617, /Teor^Zey 

Morgan  v.  Malleson  (1870)   10  Eq.  v. ^icAoZsore  (1874)  19  Eq.  233.  44  !>. 

475,  39  L.  J.  Ch.  680.  J.  Ch.  277.     Cp.  Breton  v.  Woollven 

iy)   Warriner  v.  Rogers  (1873)  16  (1881)  17  Ch.  D.  at  p.  420,  50  L.  J. 

Eq.  340,  42  L.  J.  Ch.  581,  Richards  Ch.  369. 
V.  DeJbridge  (1874)  18  Eq.  11,  43  L. 
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CHAPTER  V. 

Persons  affected  by  Contrac;t. 

General  Rules  as  to  Parties. 

Original  The  Original  and  simplest  type  of  contract  is  an  agree- 
contract  iT^e^^t  creating  an  obligation  between  certain  persons.  The 
persons  are  ascertained  by  their  description  as  individuals, 
and  not  by  their  satisfying  any  general  class  description  : 
or,  more  shortly,  they  are  denoted  by  proper  names  and 
not  by  class  names  {a).  And  the  persons  who  become 
parties  in  the  obligation  created  by  the  agreement  are  the 
persons  who  actually  conclude  the  agreement  in  the  first 
instance,  and  those  only.  The  object  of  this  chapter  will 
be  to  point  out  the  extent  to  which  modern  developments 
of  the  law  of  contract  have  altered  this  primary  type  either 
by  modifications  co-extensive  with  the  whole  range  of  con- 
tract or  by  special  classes  of  exceptions. 

The  fundamental  notion  from  which  we  must  take  our 
departure  is  one  that  our  own  system  of  law  has  in  common 
with  the  Koman  system  and  the  modern  law  of  other 
civilized  countries  derived  therefrom.  A  wide  statement 
of  it  may  be  given  in  the  shape  of  a  maxim  thus : 
Lpgal  The  legal  effects  of  a  contract  are  confined  to  the  con- 

confined  to  tracting  parties. 

cDntract-         This,  like  most,  if  not  all,  legal  maxims,  is  a  generaliza- 
parties.       tion  which  can  be  useful  only  as  a  compendious  symbol  of 

(a)  Savigny,  Obi.  §  .'iS  (2.  16),  cp.  on  the  Bubject  of  this  chapter  gener- 
ally, ib.  §§  53-70,  pp.  17-186. 
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the  particulars  from  which  it  is  generalized,  and  cannot  be 
understood  except  by  reference  to  those  particulars.     The  This^ 

r>  11  1         •  maxim  to 

first  step  towards  the  necessary  development  may  be  given  be  deve- 

in  a  series  of  more  definite  but  still  very  general  rules,  lope<l'. 
which  we  shall  now  endeavour  to  state,  embodying  at  the 
same  time  those  t[ualifications,  whether  of  recent  introduc- 
tion or  not,  which  admit  of  being  stated  in  an  equally 
general  form. 


It  will  be  convenient  to  use  certain  terms  in  extended  Defini- 
oy  special  senses.  A  contract  creates  an  obligation  between 
the  contracting  parties,  consisting  of  duties  on  the  one  part 
and  the  right  to  demand  the  performance  of  them  on  the 
other. 

Any  party  to  a  contract,  so  far  as  he  becomes  entitled  to  «« Cre- 
have  anything  performed  under  the  contract,  is  called  the     *?' 
creditor.     So  far  as  he  becomes  bound  to  perform  anything  "debtor." 
under  the  contract  he  is  called  the  debtor. 

Representation,  representatives,  mean  respectively  sue-  "Repre. 
cession  and  the  person  or  persons  succeeding  to  the  general  Hq^^^ 
rights  and  liabilities  of  any  person  in  respect  of  contracts, 
whether  by  reason  of  the  death  of  that  person  or  otherwise. 
A  third  person  means  any  person  other  than  one  of  the  "Third 
parties  to  the  contract  or  his  representatives  (6).  "^^ 


Rules.     1.  The  original  parties  to  a  contract  must  be  Rules, 
persons  ascertained  at  the  time  when  the  contract  is  made.  Parties. 

2.  The  creditor  can  demand  performance  from  the  debtor  Third  ppr- 
or   his  representatives.     He  cannot  demand  nor  can  the  bound, 
debtor  require  him  to  accept  performance  from  any  third 
person ;  but  the  debtor  or  his  representatives  may  perform 
t^ie  duty  by  an  agent. 

(5)  Contracts  for  the  sale  of  land  parties.  But  here  the  obligation  is 
are  enforceable  in  equity  by  and  treated  as  attajhed  to  the  particular 
against  the  heirs  or  devisees  of  the       property. 
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Third  per 
son  not 
entitled. 


3.  A  third  person  cannot  become  entitled  by  the  contract 
itself  to  demand  the  performance  of  any  duty  under  the 
contract. 

Exception.  Provisions  contained  in  a  settlement  made 
upon  and  in  consideration  of  marriage  for  the  benefit  of 
children  to  be  born  of  the  marriage,  or,  in  the  case  of  a 
woman  marrying  again,  for  the  benefit  of  her  children  by 
any  former  marriage,  may  be  enforced  by  the  persons 
entitled  to  the  benefit  thereof  (c). 


n- 


ment. 


Notice  to 
debtor. 


Equities 


4.  Persons  other  than  the  creditor  may  become  entitled 
by  representation  or  assignment  to  stand  in  the  creditor's 
place  and  to  exercise  his  rights  under  the  contract. 

Explanation  1.  Title  by  assignment  is  not  complete  as 
against  the  debtor  without  notice  to  the  debtor,  and  a 
debtor  who  performs  his  contract  to  the  original  creditor 
without  notice  of  any  assignment  by  the  creditor  is  thereby 
discharged. 

Explanation  2.  The  debtor  is  entitled  as  against  the 
representatives,  and,  unless  a  contrary  intention  appears 
by  the  original  contract,  as  against  the  assignees  of  the 
creditor  to  the  benefit  of  any  defence  which  he  might 
have  had  against  the  creditor  himself. 


Excep- 
tioua  : 
Strictly 
personal 
duties. 


The  following  exceptions  given  here  in  order  to  com- 
plete the  general  statement  are  connected  in  principle 
with  the  cases  of  a  contract  for  personal  services  or  the 
exercise  of  personal  skill  becoming  impossible  of  perform- 
ance by  inevitable  accident,  of  which  we  speak  in  Chapter 
VIII.  below. 

Exception  1.  If  it  appears  to  have  been  the  intention  of 
the  parties  that  the  debtor  should  perform  any  duty  in 
person,  he  cannot  perform  it  by  an  agent,  nor  can  per- 
formance of  it  be  recpiired  from  his  representatives.  Such 
an  intention  is  presumed  in  the  case  of  any  duty  which 


(c)  See  p.  199,  below. 
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involves  personal  confidence  between  the  parties,  or   the 
exercise  of  the  debtor's  personal  skill. 

Exception  2.  If  it  appears  to  have  been  the  intention  of  Strictly 
the  parties    that   only  the  creditor  in  person  should  be  r^hu^ 
entitled  to  have  any  duty  performed,  no  one  can  become 
entitled  by  representation   or  assignment  to   demand  the 
performance  of  it,  nor  can  such  performance  be  required 
from  the  debtor's  representatives. 

Such  an  intention  is  presumed  if  the  nature  of  the 
transaction  involves  personal  confidence  between  the  parties, 
or  is  otherwise  such  that  "personal  considerations"  are  of 
the  foundation  of  the  contract  {cT). 

Exception  3.  The  representatives  of  a  deceased  person 
cannot  sue  for  a  breach  of  contract  in  a  case  where  the 
breach  of  contract  was  in  itself  a  merely  personal  injury, 
unless  special  damage  to  the  estate  which  they  represent 
has  resulted  from  the  breach  of  contract.  But  where  such 
damage  has  resulted  the  representatives  may  recover 
compensation  for  it,  notwithstanding  that  the  person  whose 
estate  they  represent  might  in  his  lifetime  have  brought 
an  action  of  tort  for  the  personal  injury  resulting  from  the 
same  act  (e). 

These  propositions  are  subject  to  several  special  qualifi- 
cations and  exceptions.  Most  of  the  exceptions  are  of 
modern  origin,  and  we  shall  see  that  since  their  establish- 
ment many  attempts  have  been  made  to  extend  them. 
Such  attempts  have  in  some  departments  been  successful, 

(d)  Cp.  Indian  Contract   Act,   fs.  master's   family,   or  if   a  painter's 

37,  40.    See Stevensv.Bcnnivg  (1854)  executor,  being  also  a  painter,  were 

1    K.  &  J.  168,   24   L.  J.   Ch.    1.^3,  to  complete  an  unfinished  portrait 

Farroivy.  Wihon  (1869)  L.   R.  4    C.  on  the  original  terms  at  the  sitter's 

P.    744,    746    38  L.   J.  C.  P.  326  ;  request. 

^r.6/nsw(,v.Z'a(i.wn.(1871)L.E.6Ex.  (e)  Seel   Wms.   Exors.   798,  7th 

269,  40  L.  J.  Ex.   172;    Finlay  v.  ed.   smd  Brndshaw  v.  Lancashire  & 

Chirney   (1888)   20  Q.  B.  Div.  494.  Yorkshire  Ry.  Co.   (1875)   L.   R.    10 

Jt  in  any  of  these  cases  the  transac-  C.  P.  189,  44  L.  J.  C.  P.  148  (since 

lion  is  cintinued  by  mutual  consent,  questioned  in  Ze^rg^oii  v.    G.   N.   Ry. 

it  is  a  new  contract,  e.^.  if  a  servant  Co.  (1876)    1   Q.  B.  D.  699,   45    L. 

continues  bis  service  with  a  deceased  J.  Q.  B.  557). 
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while    in    others    exceptions  which    for   some    time    wete 
admitted  have  been  more  recently  disallowed. 

We  shall  now  go  through  the  rules  thus  stated  in  order, 
pointing  out  under  each  the  limits  within  which  exceptions 
are  admitted  in  the  present  state  of  the  law.  The  deci^ 
sions  which  limit  the  exceptions  are  (as  commonly  happetii 
in  our  books)  for  the  most  part  the  chief  authorities  tO 
show  the  existence  of  the  rules. 


Rule  1.  Our  first  rule  is  that  the  original  parties  to  a  contract 

Parties      ri%ust  be  persons  ascertained  at  the  time  when  the  contraet 

must  be        ^  -'^  _  _ 

ascer-  is  made.  It  is  obvious  that  there  cannot  be  a  contract 
*^°^'  ■  without  at  least  one  ascertained  party  to  make  it  in  the 
first  instance  :  and  it  is  also  an  elementary  principal  of 
law  that  a  contracting  party  cannot  bind  himself  by  a 
floating  obligation  to  a  person  unascertained.  The  rule 
has  been  thus  expressed :  "  A  party  cannot  have  an  agree- 
ment with  the  whole  world ;  he  must  have  some  person 
with  whom  the  contract  is  made"  (/).  It  is  theoreticially 
possible  to  find  exceptions  to  this  rule  in  such  cases  as 
those  of  promises  or  undertakings  addressed  to  the  public 
at  large  by  advertisements  or  the  like,  and  sales  by  auction. 
No  real  But  we  have  shown  at  length  in  Chap.  I.  that  this  view  is 
tions^"  unnecessary  and  untenable,  and  that  in  every  such  case 
where  a  contract  is  formed  it  is  formed  between  two 
ascertained  persons  by  one  of  them  accepting  a  proposal 
made  to  him  by  the  other,  though  possibly  made  to  him 
in  common  with  all  other  persons  to  whose  knowledge  it 
may  come. 

Effects  of  Contract  as  to  Third  Persons. 

The  affirmative  part  of  our  second  rule,  namely  :    The 
creditor  can  demand  iJerformance  from  the  debtor  or  his 

(/)  Squire  V.  W/ntton   (1S48)  1  H.  L.  C.  333,  358. 
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representatives,  is  now  and  long  has  been,   though  it  was 
not  always  elementary  (r/). 

The  negative  part  of  it  states  that  the  creditor  cannot  Rule  2. 

demand,  nor  can  the  debtor  require  him  to  accept,  per-  No  lia- 

formance  from  any  third  person.     This  is  subject  to  the  posed  on 

explanation  that  the  debtor  or  his  representatives  may  per-  *^"^ 

'■  ....  persons, 

form  the  duty  by  an  agent,  which  again  is  modified  by  the 

exception  of  strictly  personal  contracts  as  mentioned  at  the 

end  of  the  rules.     On  this  we  need  not  dwell  at  present. 

It  is  obvious  on  principle  that  it  is  not  competent  to  Its  foun- 
contracting  parties  to  impose  liabilities  on  other  persons  princrple 
without  their  consent. 

Every  person  not  subject  to  any  legal  incapacity  may 
dispose  freely  of  his  actions  and  property  within  the  limits 
allowed  by  the  general  law.  Liability  on  a  contract  con- 
sists in  a  further  limitation  of  this  disposing  power  by  a 
voluntary  act  of  the  party  which  places  some  definite  por- 
tion of  that  power  at  the  command  of  the  other  party  to 
the  contract.  So  much  of  the  debtor's  individual  freedom 
is  taken  from  him  and  made  over  to  the  creditor  (h). 
When   there  is  an   obligation  independent  of  contract,  a 

{[/)  As  to  the  liability  of  pers.mkl  that  "Quia  executores  non  possunt 

representatives  on  the  contracts  of  facere   legem   pro  defuncto,  petens 

the  testator  or  intestate  see  1   Wms.  prohabit  talliam  suam,  vel  si  habeat 

Saund.  241-2.     The  old  rule  that  an  sectam  secta  debet  examinari :  "  Y. 

action   of    debt  on  simple  contract  B.  20  &  21  Ed.  I.  p.  456.     For  the 

would    not    lie     against    executors  conflict  of  opinion  as  to  the  remedy 

where  the  testator  could  have  waged  hy  assumpsit,  see  Reeves  3.  403,  Y. 

his  law  (though  it  is  said  the   ob-  B.  Mich.  2.  H.  VIII.  11.  pi.  3,  the 

jection   could   be    taken     only    by  strange  dictum  core^ra  of  Fitzherbert, 

demurrer)   seems  to  have  been  in  Trin.  27  H.  VIII.  23,  pi.  21,  who  said 

truth  an  innovation.     See  the  form  there  was   no    remedy   at  all,    and 

I'f    writ    for  or  against  executors,  Norwood  v.  Read  (1567-8)  in  B.   R., 

Fleta  1.  2,  c.  62,  §  9,  and  cp.  F.    N.  PI  .w.  180.     In  Pinchons  ca.  (1612) 

B.  119  M,  121  O '(the  latter  passage  in  Ex.    Ch.   9  C  >.   Rep.   86  b,    this 

is  curious  :  if  a  man  has  entered  into  dictum    was  overruled,    authorities 

religion  his  executors  shall  be  sued  reviewed   and    explained,   and    the 

for   his   debt,  not  the   abbot    who  coaamon  law  settled  in  substance  as 

accepted    him     into     religion  :  see  it  no  v  i.^;. 
p.  80,  n.  (»),  supra),  and  Y.  B.  30  (h)  Cp.  Savlgny,  Obi.  §  2. 

Ed.  I.  p.  238.     It  is  said  however 
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similar  result  is  produced  without  regard  to  the  will  of  the 
party;  the  liability  is  anuexed  by  law  to  the  party's  own 
wrongful  act  in  the  case  of  tort,  and  in  the  case  of  contracts 
"implied  in  law"  to  another  class  of  events  which  may  be 
roughly  described  as  involving  the  accession  of  benefit 
through  the  involuntary  loss  of  another  person ;  but  when 
an  obligation  is  founded  upon  a  real  contract,  the  assent  of 
a  person  to  be  bound  is  at  the  root  of  the  matter  and  is 
indispensable  (i). 


Agency  : 
the  excep- 
tion only 
apparent. 


When 
companits 
held  in 
equity  to 
promoters' 
agree- 
ments 
not  ex 
contractu. 


The  ordinary  doctrines  of  agency  form  no  real  exception 
to  this.  For  a  contract  made  by  an  agent  can  bind  the 
principal  only  by  force  of  a  previous  authority  or  subsequent 
ratification;  and  that  authority  or  ratification  is  nothing 
else  than  the  assent  of  the  principal  to  be  bound,  and  the 
contract  which  binds  him  is  his  own  contract.  Under 
certain  conditions  there  may  be  a  contract  binding  on  the 
agent  also,  as  we  have  seen  in  Ch.  II.,  but  with  that  we  are 
not  here  concerned.  Another  less  simple  apparent  excep- 
tion occurs  in  the  cases  in  which  companies  have  been  held 
liable  to  fulfil  the  agreements  made  by  their  promoters 
before  the  companies  had  any  legal  existence.  These  cases 
however  proceed  partly  on  the  ground  of  a  distinct  obliga- 
tion having  either  been  imposed  on  the  company  in  its 
original  constitution,  or  assumed  by  it  after  its  formation  (k), 
partly  on  a  ground  independent  of  contract  and  analogous 
to  estoppel,  namely,  that  when  any  person  has  on  certain 
terms  assisted  or  abstained  from  hindering  the  promoters 
of  a  company  in  obtaining  the  constitution  and  the  powers 
sought  by  them,  the  company  when  constituted  must  not 
exercise  its  powers  to  the  prejudice  of  that  person  and  in 


(i)  Lundey  v.  Oye  (1853)  2  E.  & 
B.  216,  22  L.  J.  Q.  B.  463,  and 
Bowen  V.  Hall  (1881)  6  Q.  B.  Div. 
333,  50  L.  J.  Q.  B.  305,  show  that 
a  stranger  may  be  liable  in  tort  for 
procuring  the  breach  of  a  contra' t. 
But  this  is  not  an  obligation  undtr 
the  con ti  act,  any  more  than  when 


A.  sells  his  land  to  B.  the  duty  of 
all  men  to  respect  the  rights  of  B. 
instead  of  A.,  as  owner  of  that  land, 
is  a  duty  under  the  coiih-.ict  of  sale 
or  the  conveyance. 

(k)  Lindley   on   Companies,  146, 
149. 
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violation  of  those  terms.     The  doctrine  as  now  established 
probably  goes  as  far  as  this,  but  certainly  no  farther  (I). 

In  one  case  of  a  suit  in  equity  for  specific  performance  of  Stranger 
an  award  a  third  person  interested  in  the   subject-matter  bgy^j  ^ 
was  made  a  party,  and  was  held  to  be  bound  by  the  aAvard,  award  in 
though  he  had  not  been  a  party  to  the  reference   and  had  sed  qu. ' 
in  no  way  assented  to  it,  but  simply  knew   of  it   and  re- 
mained passive   (m).      But   it  has  been  held  by  higher 
authority  (7?)  that  in  a  suit  for  the  specific  performance  of 
a    contract    third    persons    claiming    an    interest    in    the 
subject-matter   are    not    even    proper    parties :   and   even 
without  this  it  seems  obvious  that  A  and  B  have  no  busi- 
ness to  submit  C's  rights  to   the   arbitration  of  D.     It  is 
apprehended  accordingly  that  this  exception  may  be  treated 
as  non-existent. 

Another  branch  of  the  same  general  doctrine  is  that  the  Novation, 
debtor  cannot  be  allowed  to  substitute  another  person's 
liability  for  his  own  without  the  creditor's  assent.  A 
contract  cannot  be  made  except  with  the  person  with 
whom  one  intends  to  contract  (0).  When  a  creditor  assents 
at  the  debtor's  request  to  accept  another  person  as  his 
debtor  in  the  place  of  the  first,  this  is  called  a  novation. 
Whether  there  has  been  a  novation  in  any  particular  case 
is  a  question  of  fact,  but  assent  to  a  novation  is  not  to  be 
inferred  from  conduct  unless  there  has  been  a  distinct  and 
unambiguous  request  (p).  Such  questions  are  especially 
important  in  ascertaining  who  is  liable  for  the  partnership 
debts  of  a  firm  when  there  has  been  a  change  in  the  mem- 
bers of  the  firm,  or  on  contracts  made  in  a  business  which 


(I)  Lindley   on   Companies,    152.  (n)  Tasker  \.  Small  (1837)  3  My. 

As  to  ratification  by  companies  see  &  Cr.  63,  followed  in  Be  Hoghton  v. 

p.  107,  above.  Money,  (1866)  2  Cb.  164. 

(in)  Govett  v.  Richmumd   (1834)    7  (o)   Robson  v.  Drummond  (1831) 

Sim.  1.  (Sir  L.  Shadwell).  In  TayZo?-  2    B.    &    Ad.    303.       Other    cases 

V.  Parry  (1840)   1  Man.  &  Gr.  604,  bearing  on  the  same  point  are   con- 

the  Court  relied  on   positive  acts  of  sidered  for  another  purpose  in  Ch. 

the   parties   as   showing   that   they  IX.  below. 

adopted  the  reference  and  were  sub-  (p)    Conquest's  ca.  (1875)    1  Ch. 

stantially  parties  to  it.  Div.  334,  341,  45  L.  J.  Ch.  336. 

P.  O 
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has  been  handed  over  by  one  firm  (whether  carried  on  by 
a  single  person,  a  partnership,  or  a  company)  to  another. 
A  series  of  cases  which  were,  or  were  supposed  to  be,  of 
this  kind  has  arisen  in  late  years  out  of  successive  amalga- 
mations of  life  insurance  companies  (q). 

The  question  may  be  resolved  into  two  parts  :  Did  the 
new  firm  assume  the  debts  and  liabilities  of  the  old  ?  and 
did  the  creditor,  knowing  this,  consent  to  accept  the 
liability  of  the  new  firm  and  discharge  the  original 
debtor  (r)  ?  It  would  be  beyond  our  scope  to  enter  at 
large  on  this  subject,  for  an  exposition  of  which  the 
reader  is  referred  to  Lord  Justice  Lindley's  work  on 
Partnership  (s). 

Real  ex-         There  exist  however  exceptions  to  the  general  rule.     In 

to  come      certain  cases  a  new  liability    may    without    novation  be 

under         created  in  substitution  for  or  in  addition  to  an  existing 
xiule  4.  .      .  .  .... 

liability,    but    where    the    possibility    exists    of  such  an 

exceptional  transfer  of  liabilities  it  is  bound  up  with  the 
correlated  possibility  of  an  exceptional  transfer  of  rights, 
and  cannot  be  considered  alone.  For  this  reason  the 
exceptions  in  question  will  come  naturally  to  our  notice 
under  Rule  4,  when  we  deal  with  the  peculiar  modes  in 
which  rights  arising  out  of  certain  classes  of  contracts  are 
transferred. 

Apart  from  novation  in  the  proper  sense,  the  creditor 
may  bind  himself  once  for  all  by  the  original  contract  to 
accept  a  substituted  liability  at  the  debtor's  option.  Such 
an  arrangement  is  in  the  nature  of  things  unlikely  to  occur 
in  the  ordinary  dealings  of  private  persons  among  them- 
selves. But  it  has  been  decided  in  the  winding-up  of  the 
European  Assurance  Society  that  where  the  deed  of  settle- 

{q)  It  is  doubtful  whether  some  of  (s)  5th  ed.  239,  247 :   and  as  to 

these  were  really  cases  of  novation  :  the  general  principle  of  novation  see 

see  Hnrt's  ca.  and  Grain's  ca.  (1875)  Wilso7i  v.  Lloyd    (1873)  16  Eq.  60, 

1  Ch.  D.  307,  322,  45  L.  J.  Ch.  321.  74,  42  L.   J.    Ch.  559,    for   a  later 

(r)    See    Rolfe  v.    Flower    (1865)  instance  of  true  novation,    Miller's 

L.  R.  1  P.  C.  27,  44,  35  L.  J.  P.  C,  13.  ca.  (1876)  3  Ch.  Div,  391. 
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merit  of  an  insurance  company  contains  a  power  to  transfer 
the  business  and  liabilities  to  another  company,  a  transfer 
mad-e  under  this  power  is  binding  on  the  policy-holders 
and  they  have  no  claim  against  the  original  company  (t). 
In  the  case  of  a  policy-holder  there  is  indeed  no  subsisting 
debt  (t),  but  he  is  a  creditor  in  the  wider  sense  above 
defined  (p.  187). 

Rule  3.  A  third  person  cannot  become  entitled  by  the 
contract  itself  to  demand  the  performance  of  any 
duty  under  the  contract. 

Before  we  consider  the  possibility  of  creating  arbitrary  Rule  3. 
exceptions  to  this  rule  in  any  particular  cases,  there  are  conf"n-ed 
some    extensive    classes    of    contracts    and    transactions  °^  ^^^^^ 

DGFS  OUS 

analogous  to  contract  which  call  for  attention  as  offering 
real  or  apparent  anomalies. 

A.  Contracts  made  by  agents.     Here  the  exception  is  Excep- 
only  apparent.     The  principal    acquires    rights    under    a  Agency : 
contract  which  he  did  not  make  in  person.     But  the  agent  apparent 
is  only  his  instrument  to  make  the  contract    within  the 
limits  of  the  authority  given  to  him,  however  extensive 
that  authority  may  be  :  and  from  the    beginning  to  the 
end  of  the  transaction  the  real  contracting  party  is  the 
principal. 

Consider  the  following  series  of  steps  from  mere  service  Degrees  of 
to  full  discretionary    powers  :  agency. 

1.  A  messenger  is  charged  to  convey  a  proposal,  or  the 
acceptance  or  refusal  of  one,  to  a  specified  person. 

2.  He  is  authorized  to  vary  the  terms  of  the  proposal,  or 
to  endeavour  to  obtain  a  variation  on  the  other  party's 
proposal  {i.  e.  to  make  the  best  bargain  he  can  with  the 
particular  person),  within  certain  limits. 

(t)  Bort's  ca.  and  Grain's  ca.  Div.  326,  45  L.  J.  Ch.  332  ;  Cocker's 
(1875)  1  Ch.  D.  307,  45  L.  J.  Ch.  ca.  (1876)  3  Ch.  Div.  1,  45  L.  J.  Ch. 
321;    Barman's   ca.   (1875)    1    Ch.       882. 

O    2 
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Agent 
cjntract- 
iug  per- 
sonally. 


Ratifica- 
tion. 


3.  He  is  not  confined  to  one  person,  but  is  authorized 
to  conclude  the  contract  with  any  one  of  several  specified 
persons,  or  generally  with  any  one  from  whom  he  can  get 
the  best  terms. 

4.  He  is  not  confined  to  one  particular  contract,  but  is 
authorized  generally  to  make  such  contracts  in  a  specified 
line  of  business  or  for  specified  purposes  as  he  may  judge 
best  for  the  principal's  interest  (u). 

The  fact  that  in  many  cases  an  agent  contracts  for  him- 
self as  well  as  for  his  principal,  and  the  modifications  which 
are  introduced  into  the  relations  between  the  principal  and 
the  other  party  according  as  the  agent  is  or  is  not  known 
to  be  an  agent  at  the  time  when  the  contract  is  made,  do 
not  prevent  the  acts  of  the  agent  within  his  authority  from 
being  for  the  purposes  of  the  contract  the  acts  of  the 
principal,  or  the  principal  from  being  the  real  contracting 
party.  Again  when  the  agent  is  also  a  contracting  party 
there  are  two  alternative  contracts  with  the  agent  and  with 
the  principal  respectively. 

As  for  the  subsequent  ratification  of  unauthorized  acts, 
there  is  no  difference  for  our  present  purpose  between  a 
contract  made  with  authority  and  one  made  without 
authority  and  subsequently  ratified.  The  consent  of  the 
principal  is  referred  back  to  the  date  of  the  original  act  by 
a  beneficent  and  necessary  fiction. 


Other 

relations : 

principal 

and 

surety ; 

terms 

annexed 

by  lav/  to 

original 

contract. 


B.  There  are  certain  relations  created  by  contract,  of 
which  that  of  creditor,  principal  debtor,  and  surety  may 
be  taken  as  the  type,  in  which  the  rights  or  duties  of  one 
party  may  be  varied  by  a  new  contract  between  others. 
But  when  a  surety  is  discharged  by  dealings  between  the 
creditor  and  the  principal  debtor,  this  is  the  result  of  a 
condition  annexed  by  law  to  the  surety's  original  contract. 
There  is  accordingly  no  real  anomaly,  though  there  is  an 
apparent  exception  to  the  vague    maxim    that  the  legal 


(«)  Cp.  Savigny,  Obi.  2.  57(iO. 
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effects  of  a  contract  are  confined  to  the  contracting  parties  : 
and  there  is  not  even  any  verbal  inconsistency  with  any  of 
the  more  definite  rules  we  have  stated.  However  it  seems 
proper  not  to  omit  the  mention  of  such  cases,  inasmuch  as 
they  have  been  considered  as  real  exceptions  by  writers  of 
recognized  authority  (x). 

Insolvency  and  bankruptcy,   again,  have  various  conse-  Anoma- 
quences  which  affect  the  rights  of  parties  to  contracts,  but  effects  of 
which  the  general  principles  of  contract  are  inadequate  to  ^'^"^.J 
explain.     We  allude  to  them  in  this  place  only  to  observe  and  in- 
that  it  is  best  to  regard  them  not  as  derived  from  or  inci-  ^°  "^^^y- 
dental  to  contract,  but  as  results  of  an  overriding  necessity 
and  beyond  the  region  of  contract  altogether  (y).     Even 
those  transactions  in  bankruptcy  and  insolvency  which  have 
some  resemblance  to  contracts,  such  as  statutory  composi- 
tions with  creditors,  are  really  of  a  judicial  or  quasi-judicial 
character.     It  is  obvious  that   if  these   transactions   were 
merely  contracts  no  dissenting  creditor  could  be  bound. 

C  The  case  of  trusts  presents    a    real    and  important  Trusts : 
....  .  ,,....  a  real 

exception,  it  a  trust  is  regarded  as  m  its  origin  a  contract  exception, 

between  the  author  of  the  trust  and  the  trustee.     It  is  ^^  frusta 

contract 

quite  possible,  and  may  for  some  purposes  be  useful  so  to  between 
regard  it.     The  Scottish  institutional  writers  (who  follow  f^ygt^gnj 
the  Roman  arrangement  in  the  learning  of  Obligations  as  trustee, 
elsewhere)    consider    trust  as  a  species  of   real    contract  by  Scot- 
coming-  under  the  head  of  depositation   (z).     Conversely  ^}^^  *?^ 

"  _  .  .  .        American 

deposits,  bailments,  and  the  contract  implied  by  law  which  writers  : 
is  the  foundation  of  the  action   for  money  received,  are  guggeffed 
spoken  of  in  English  books  as  analogous  to   trusts  (a).     A  in  English 
chapter  on  the  duties  of  trustees  forms  part  of  the  best 
kiKJwn    American    text-books    on    contracts,    thoug'h    no 


{x)  See  Pothier,  Obi.  §  89.  Cb.  730. 

{(/)    A    striking  instance    is     fur-  (z)  Sic,  though  no    such    abstract 

nishKi  by  the  rule  in  Warinr/'s  case  term  is  known  in  Koman  law.    S'-e 

(1815)    19  Ves.  34:")  ;  see  per    L'.id  Er,'kine,  Inst.  Bk.  3,  Tit.  1.  s.  32. 
Cairni?,   Banner  v.  Julaislon    (1871)  (a)  Blackstone,  Comm.  iii.  432. 

L.  B.  5  H.   L.  at  p.  174,    40   L.  J. 
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attempt  is  made,  so  far  as  we  have  ascertained,  to  explain 
the  logical  connexion  of  this  with  the  rest  of  the  subject. 
By  the  creation  of  a  trust  duties  are  imposed  on  and 
undertaken  by  the  trustee  whick  persons  not  parties  to  the 
transaction,  or  even  not  in  existence  at  its  date,  may  after- 
wards enforce. 
General  And  the  relation  of  a  trustee  to  his  cestui  q  lie  trust  is 

contract.  °  closely  analogous  to  that  of  a  debtor  to  his  creditor,  in  so 
far  as  it  has  the  nature  of  a  personal  obligation  and  is 
governed  by  the  general  rules  derived  from  the  personal 
character  of  obligations.  Thus  the  transfer  of  equitable 
rights  of  any  kind  is  subject,  as  regards  the  perfection  of 
the  transferee's  title,  to  precisely  the  same  conditions  as 
the  transfer  of  rights  under  a  contract.  And  the  true  way 
to  understand  the  nature  and  incidents  of  equitable  owner- 
ship is  to  start  with  the  notion  not  of  a  real  ownership 
which  is  protected  only  in  a  court  of  equity,  but  of  a 
contract  with  the  legal  owner  which  (in  the  case  of  trusts 
properly  so  called)  cannot  be  enforced  at  all,  or  (in  the  case 
of  constructive  trusts,  such  as  that  which  arises  on  a  con- 
tract for  the  sale  of  land)  cannot  be  enforced  completely, 
except  in  a  court  of  equity  (b). 

However,  although  every  trust  may  be  said  to  include  a 
contract,  it  includes  so  much  more,  and  the  purposes  for 
which  the  machinery  of  trusts  is  employed  are  of  so  different 
a  kind,  that  trusts  are  distinct  in  a  marked  way  not  merely 
from  every  other  species  of  contract,  but  from  all  other 
contracts  as  a  genus.  The  complex  relations  involved  in 
a  trust  cannot  be  conveniently  reduced  to  the  ordinary 
elements  of  contract,  and  there  seems  to  be  sufficient  jus- 
tification (independently  of  the  historical  reason  supplied 
by  the  exclusive  jurisdiction  of  Equity)  for  the  course 
hitherto  adopted  by  all  English  writers  in  dealing  with 
trusts  as  a  separate  branch  of  law. 

(b)  ?ee  i>er  Lord  Wesi  bury,  Knox  Foster  (1872)  L.  R.  5  H,  L.  at  p.  338 
V.  Gye  (1871-2)  L.  R.  r,  H.  L.  at  p.  (Lord  (bairns)  and  at  p.  356  (Lord 
675,    42  L.  J.  Ch.  234  ;   Shaw    v.       Hatherley)  42  L.  J.  Ch.  49. 
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D.  Closely  connected  with  the    cases    covered    by  the  Exception 
doctrine  of  trusts,  but  extending  beyond  them,  we  have  provisions 
the  rules  of  equity  by  which  special  favour  is   extended  ^""^  ^^i^^^- 
to  provisions  made  by  parents  for  their  children.      This 
exception  has  already  been  noted  in  stating  the  general 

rule  (c).  In  the  ordinary  case  of  a  marriage  settlement 
the  children  of  the  contemplated  marriage  itself  are  said 
to  be  "  within  the  consideration  of  marriage  "  (d)  and  may 
enforce  an}-  covenant  for  their  benefit  contained  in  the 
settlement.  Where  a  settlement  made  on  the  marriage  of 
a  widow  provides  for  her  children  by  a  former  marriage, 
such  children,  though  in  the  technical  language  of  equity 
volunteers,  or  persons  having  no  part  in  the  consideration, 
are  likewise  entitled  to  enforce  the  provisions  for  their 
benefit  ;  but  this  appears  not  to  extend  to  the  case  of 
a  husband  making  a  provision  for  his  children  by  a  former 
wife  (e). 

The  question  how  far  limitations  in  a  marriage  settle- 
ment to  persons  other  than  children  can  be  supported  by 
the  consideration  of  marriage,  so  as  not  to  be  defeasible 
under  27  Eliz.  c.  4-,  against  subsequent  purchasers,  is  a 
distinct  and  wider  one,  not  falling  within  the  scope  of  the 
present  work  (/). 

E.  There  is  also  a  class  of  statutory  exceptions  (though  Statutory 
of  decreasing  importance)  in  cases  where  companies  and lioua- 
public  bodies,  though  not  incoi'porated,  are  empowered  to  powers  to 
sue  and  be  sued  by  their  public  officers  or  tn^stees.  public 

The  trustees  of  Friendly  Societies  and  Trade  Unions  are  o^^^**", 
likewise  empowered  to  sue,  and  may  be  sued,  in  their  own 

(c)  p.  188,  above,  op.  per  Cotton       144,    152,  46   L.    J.    Ch.    809;   Ee 
L.J.  15  Ch.  D.  at  p.  242.  Cameron  and   WeUs  (1887)  37   Cli. 

(d)  It  is  even  said  that  considera-       D.  32,  57  L.  J.  Ch.  69. 

tion  moves,  or   is    assumed  to  move  (/)  The  references  in  Gole  v.  Gale 

from  them.     But  it  must  not  be  in-  (last  note)  will  guide  the  reader,  if 

ferred  fr^  m  this  that  equity  regards  desireil,  to  the  authorities,  including 

"la  peine  de  naitre"  as  a  Itgal  detri-  the    full  discussion    in    Mr.    May's 

ment.  book  on  Voluntary  and  Fraudulent 

(e)  Gale  v.  Gale  (1877)  6   Ch.  D.  Conveyances. 


200 


PERSONS   AFFECTED   BY  CONTRACT. 


Covenants 
relating 
to  real 
property. 


General 
applica- 
tion of 
rule. 


names,  in  cases  concerning  the  property  of  the   society  or 
union  (g). 

By  the  8  &  9  Vict.  c.  106,  s.  5,  a  person  who  is  not  a 
party  to  an  indenture  may  nevertheless  take  the  benefit  of 
a  covenant  in  it  relating  to  real  property.  This  enactment 
has  not,  so  far  as  we  know,  been  the  subject  of  any  re- 
ported decision  (h). 

Having  disposed  of  these  special  exceptions,  we  may 
now  proceed  to  examine  the  rule  in  its  ordinary  applica- 
tion, which  may  be  expressed  thus  :— The  agreement  of 
contracting  parties  cannot  confer  on  a  third  person  any 
right  to  enforce  the  contract. 

There  are  two  different  classes  of  cases  in  which  it  may 
seem  desirable,  and  in  which  accordingly  it  has  been 
attempted  to  effect  this  :  (1)  where  the  object  of  the  con- 
tract is  the  benefit  of  a  third  person  :  (2)  where  the  parties 
are  numerous  and  the  persons  really  interested  are  liable 
to  be  changed  from  time  to  time. 


It  was  for  a  long  time   not   clear  whether  a   contract 


Contract 

of  third      between  A.  and  B.  that  one  of  them  should  do  something 

person.       f^y,  ^]-^g  benefit  of  C  did  or  did  not  give  C.  a  right  of  action 

on    the   contract    (i).     And  there  was  positive    authority 


{g)  Friendly  Societies  Act,  lS7ii, 
38  &  39  Vict.  c.  60,  s.  21  ;  Trade 
Union  Act,  1879,  34  &  35  Vict.  c. 
31,  p.  9.  It  is  the  same  with  build- 
ing societifcs  formed  before  the  Act 
of  1874  and  not  incorporated  under 
it.  A  statute  enabling  a  local  au- 
thority to  recover  expenses,  and  not 
specifying  any  remedy,  has  been 
held  to  make  the  local  authoiity  a 
quasi- corporation  for  the  purpose 
of  suing  :  Mills  v.  Scott  (1873)  L. 
Jl.  8  Q.  B.  496,  42  L.  J.  q.  B.  234. 
And  the  grant  of  a  right  by  the 
Crown  to  a  class  of  persons  may 
have  the  effect  of  incorporating 
Ihem  to  enable  thpm  to  exercise  the 
liirht  :  Willitujale  v.  Miiiihuul, 
(1866)  3  E.j.  103,  36  L.  J.  Ch.  64, 
explained  by  Jeesel  M.R.  in  Chilton 


V.  Corporation  of  London  (1878)  7 
Ch.  D.  at  p.  741,  47  L.  J.  Ch. 
433. 

(A)  For  an  f  xample  of  the  incon 
venience  provided  aga'n't  by  it  S"e 
Lord  Southampton  v.  Brown  (1827) 
6  B.  &  C.  718,  where  the  person  who 
was  really  interested  in  the  payment 
of  rent  on  a  demise  made  by  trus- 
tees and  with  whom  jointly  with 
the  trustees  the  covenant  for  pay- 
ment of  rent  was  expressed  to  be 
made,  was  held  incap.able  of  joining 
in  an  action  on  the  covenant. 

(/)  Ste  Viuer,  Abr.  Assumpsit,  Z. 
(1.  333-7)  ;  per  Eyre  C.J.  Co.  of 
Fehmaktrs  v.  Darks  (1797)  1  Bos. 
&  P.  98  ;  note  to  Pi<jott  \.  Tho^iijpson 
(1602)  3  Bos.  &  P.  149. 
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that  at  all  events  a  contract   made   for  the   benefit    of  a 

person  nearly  related  to  one  or   both  of  the  contracting 

parties  might  be  enforced  by  that  person  (k).     However  Third  per- 
, ,  ,      .  Ill  1-1  ,  son  canaot 

the  rule  is  now  settled  that  a  third  person  cannot  sue  on  gue  at  law. 

a  contract  made  by  others  for  his  benefit  even  if  the  con- 
tracting parties  have  agreed  that  he  may,  and  also  that 
near  relationship  makes  no  difference  as  regards  any 
common  law  right  of  action.  The  final  decision  was  in 
Tweddlc  V.  Atkinson  {I).  The  following  written  agreement 
had  been  entered  into  : 

"  Memorandum  of  au  agreement  made  thia  day  between  William 
Guy,"  &c.,  "of  the  one  part,  and  John  Twaddle  of  the  other  part. 
Whereas  it  is  mutually  agreed  that  the  said  William  Guy  shall  and 
will  pay  the  sum  of  £200  to  William  Tweddle  his  sjn-in-Iaw,  railway 
inspector,  residing  in  Thornton,  in  the  county  of  Fife  in  Scotland,  and 
the  said  John  Tweddle  father  to  the  aforesaid  William  Tweddle  shall  and 
will  pay  the  sum  of  i'lOO  to  the  said  William  Tweddle  each  and  severally 
the  said  sums  on  or  before  the  2l8t  day  of  August,  1855  ;  and  it  is  hereby 
further  agreed  by  the  aforesaid  William  Guy  and  the  said  John  Tweddle 
that  the  said  William  Tweddle  has  full  power  to  sue  the  said  parties  in 
any  Court  of  law  or  equity  for  the  aforesaid  sums  hereby  promised  and 
specified." 

William  Tweddle,  the  son  of  John  Tweddle,  brought  an 
action  against  the  executor  of  William  Guy  on  this  agree- 
ment, the  declaration  averring  his  relationship  to  the 
parties,  and  their  intention  to  carry  ovit  a  verbal  agree- 
ment made  before  the  plaintiff's  marriage  to  provide  a 
marriage  portion.  The  action  was  held  not  to  be  main- 
tainable. The  Court  did  not  in  terms  overrule  the  older 
cases  to  the  contrary,  considering  that  their  authority  was 
already  sufficiently  disposed  of  by  the  effect  of  modern 
decisions  and  practice  (in). 

(A)    Untton   V.    Pooh    (1677)  (Rx.  {m)  See  aim  Price  \:  Easton  (ISSS) 

Cb.)  2    Lev.   213,  Vent.    318,    322.  4  B.  &  Ad.  433.     Much  less  can  a 

Approved  by  Lord  Mansfield,  Cowp.  stranger  to  a  contract  who  has  suf- 

443.     There    appears  to  have  been  fered  damage  by  the  non-perform- 

much   difference  of  opinion   at  the  ance  of  it  sue  the  defaulting  party 

time.  as    on   the    contract.     Plai/foixl   v. 

(I)  (1861)  1  B.  &  S.  393,  30  L  J.  Dnited  Kingdom  Electric  telegraph 

Q.  B.  265.  Co.  (1869)  L.  R.  4  Q.  B.  706,  38  L. 
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Authori- 
ties in 
equity 
against 
right  of 
third 
person. 


The  doctrines  of  equity  are  at  first  sight  not  so  free 
from  doubt.  There  is  clear  and  distinct  authority  for 
these  propositions :  When  two  persons,  for  vakiable  consi- 
deration as  between  themselves,  contract  to  do  some  act 
for  the  benefit  of  another  person  not  a  party  to  the 
contract — 

(i)  That  person  cannot  enforce  the  contract  against 
either  of  the  contracting  parties,  at  all  events  if  not  nearly 
and  legitimately  related  to  one  of  them  (n).  Probably  the 
only  exception  is  that  mentioned  above,  pp.  188,  199,  in 
favour  of  children  provided  for  by  marriage  settlements. 

(ii)  But  either  contracting  party  may  enforce  it  against 
the  other  although  the  person  to  be  benefited  had  nothing 
to  do  with  the  consideration  (o). 


Apparent 
excep- 
tions. 
Gregory  v. 
Williams 
(third 
person  co- 
plaintifif 
with  con- 
tractee). 


On  the  other  hand  the  case  of  Gregory  v.  Williavis  (p) 
shows  that  a  third  person  for  whose  benefit  a  contract  is 
made  may  join  as  co-plaintift'  with  one  of  the  actual 
contracting  parties  against  the  other,  and  insist  on  the 
arrangement  being  completely  carried  out.  The  facts  of 
that  case,  so  far  as  now  material,  may  be  stated  as  follows : 
Parker  was  indebted  to  Williams  and  also  to  Gregory ; 
Williams,  being  informed  by  Parker  that  the  debt  to 
Gregory  was  about  9001.,  and  that  there  were  no  other 
debts,  undertook  to  satisfy  the  debt  to  Gregory  on  having 
an  assignment  of  certain  property  of  Parker's.  Gregory 
was  not  a  party  to  this  arrangement,  nor  was  it  com- 
municated to  him  at  the  time.  The  property  having  been 
assigned  to  Williams  accordingly,  the  Court  held  that 
Gregory,  suing  jointly  with  Parker,  was  entitled  to  call 
upon  Williams  to  satisfy  his  debt  to  the  extent  of  900/. 


J.  Q.  15.  -249  ;  Did.'«m  v.  Reuters 
Tel ey ram  Co.  (1877)  2  C.  P.  D.  G2, 
in  C.  A.  3  (.*.  P.  Div.  1,  47  L.  J.  C. 
P.  1.  It  is  a  distinct  question 
whether  these  decisions  rightly 
denied  that  there  was  any  cause  of 
action  at  all.  See  the  present  writer's 


book  on  the  Law  of  Torts,  p.  456. 

(w)  (Jolyear  v.  Mvlgruve  (1836)  2 
Kee.  81. 

(o)  Datcnport  v.  Bisho/.p  (1843)  2 
Y.  &  C.  451,  460,  1  Ph.  698,  704. 

(p)  (1817)  3  Mer.  582. 
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(but  not  farther,  although  the  debt  was  in  fact  greater) 
out  of  the  proceeds  of  the  property.  It  was  not  at  all 
suggested  that  he  could  have  sued  alone  in  equity  any 
more  than  at  law  (q) ;  and  the  true  view  of  the  case 
appears  to  be  that  the  transactions  between  Williams  and 
Parker  amounted  to  a  declaration  of  trust  of  the  property 
assigned  for  the  satisfaction  of  Gregory's  claim  to  the 
specified  extent  (r). 

Another  apparent  exception  is  the  case  of  Page  v.  Cox  (s),  Page  v. 
where  it  was  held  that  a  provision  in  partnership  articles  ^5°,^^  fj" ' 
that  a  partner's  widow  should  be  entitled  to  his  share  of  widow  in 
the  business  might  be  enforced  by  the  widow.     But  the  g^^p 
decision  was  carefully  put  on  the  ground  that  the  provision  articles, 
in  the  articles  created  a  valid  trust  of  the  partnership  pro- 
perty in  the  hands  of  the  surviving  partner.     The  result 
is  that  there  is  no  real  and  allowed  authority  for  holding 
that  rights  can  in  general  be  acquired  by  third  parties 
under  a  contract,  unless  by  the  creation  of  a  trust. 

The  general  principle  has  been  re-affirmed  of  late  years, 
"  A  mere  agreement  between  A.  and  B.  that  B.  shall  pay 
C  (an  agreement  to  which  C  is  not  a  party  either  directly 
or  indirectly)  will  not  prevent  A.  and  B.  from  coming  to 
an  agreement  the  next  day  releasing  the  old  one  "  (t). 

"An  agreement  between  A.  and  B.  that  B.  shall  pay 
C  gives  C.  no  right  of  action  against  B."  (it). 

(q)  For   an    attempt   of   a    thirtl  (u)   Lindley  L.J.    Be   Rotherham 

person    to    sue    at   law   under  very  Alum   and  Chemical  Co.  (1883)    25 

similar  circuoQstances  see    Pi-ice  v.  Ch.   Div.  at  p.   111.     These   state- 

Easton  (1833)  4  B.  &  Ad.  433,  show-  ments    overrule    what    is    said    in 

ing  clearly  that  A.  cannot  sue  on  a  Touche    v.  Mttrop.  Railway    Ware- 

promise   by  B.    to    C.  to   pay    C.'s  housing  Co.  (1871)  6  Ch.  t)71,  677, 

debt  to  A.  40  L.  J.  Ch.  496.     As  to  that  case 

(r)  Empress  Enyineei'lng  Co.  (1880)  see  Lindley.     Compare  further  Eley  • 

16  Ch.  Div.  125,  129, 130,  by  Jessel  v.  Positive,  d-c..  Life  Assurance   Co. 

M.R.  and  James  L.J.  (1876)   1  Ex.  Div.  88,  45  L.  J.  Ex. 

(s)  (1851)  10  Ha.  163,  cp.  Murray  451  (a  provision  in  articles  of  asso- 

v.  Flavell  (1883)  25  Ch.  Div.  89,  53  elation  that  A.  shall  be  solicitor  to 

L.  J.  Ch.  185.  the  company   and    transact  all    its 

{t)  Jessel    M.R.    Empress    Engi-  legal   business  is   as  regards  A.  ret 

neering  Co.,  16  Cti.  Div.  125,  129.  inter  alios  acta  and   gives  him  no 
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It  is  proper  to  mention  that  a  diti'erent  opinion  is  widely 

accepted  in  America,  but  there  does  not  seem  to  be  any 

general    agreement    as    to    the    limits    of    third    persons' 

rights  (x). 

Third  We  now  come  to  the  class  of  cases  in  which  contracting 

powered"^'  parties  have  attempted  for  their  own  convenience  to  vest 

to  sue  for    the  right  of   enforcing  the    contract    in    a  third   person. 

ence  of       Except  within  the  domain  of  the  stricter  rules  applicable 

parties.       ^^  parties  to  actions  on  deeds  and  negotiable  instruments, 

ing  parties  there  appears  to  be  no  objection  to  several  contracting 

one  of^^   ^  parties  agreeing  that  one  of  them  shall  have  power  to  sue 

themselves  for  the  benefit  of  all  except  the  party  sued.  Thus  where 
to  sue  on  i   •  i  ■  i    i 

behalf  of    partners  create  by  agreement  penalties  to  be  paid  by  any 

himself       partner   who    breaks    a   particular    stipulation,  they  may 

others :       empower  one  partner  alone  to  sue  for  the  penalty  (y).    The 

application  of  the   doctrines  of  agency  may  also  lead  to 

similar  results  {z).     It  seems  doubtful  whether  a  promise 

to  several  persons  to  make  a  payment  to  one  of  them  will 

of  itself  enable  that  one  to  sue  alone  (a). 

But  can-         g^,t  [^  ^g  qnite  clear  that  the  most  express  agreement  of 

not  enable  .  ^         .  .    ,  ^  . 

a  stranger.  Contracting  parties  cannot  confer  any  right  of  action  on 
bv  unin-^  ^^^  Contract  on  a  person  who  is  not  a  party.  Various 
corporated  devices  of  this  kind  have  been  tried  in  order  to  evade  the 
to  appoint  difficulties  that  stand  in  the  way  of  unincorporated  asso- 

a  nominal 
plaintiff. 

right  against  the    company)  ;  Mel-  (a)  Chanter  v.  Leese  (1839)  4  M. 

hado  V.  Porto  Alegre  Ry.  Co.  (1874)  &  W.  295,  in   Ex.  Ch.   .5  M.  &  W. 

L.  R.  9  C.  r.  503,  43  L.  J.  C.  P.  253.  698,  where  both  Courts  inclined  to 

(.(•)  See  the  American   Law  Re-  think  not,  but  gave  no  decision.    Tn 

view,  April,  1881,  and  Mr.  Wald's  Jones  v.  Rohinson  (1847)  1  Ex.  454, 

note  here  in  American  ediiion.  17    L.    J.    Ex.    3(3,    an    action   was 

(//)  Radenhiivtit  v.  Hates  (1826)  3  brought  by  one  of  two  late  partners 
IJiiig.  463,  470.  Of  course  they  against  the  purchaser  of  the  busi- 
mubt  take  care  to  make  the  penalty  ness  on  a  promise  to  pay  the  plain- 
payable  not  to  the  whole  firm,  but  tiff  what  was  due  to  him  from  the 
to  the  members  of  the  firm  minus  firm  for  advances.  This  was  de- 
the  offending  partner.  Whether  dared  on  as  a  separate  promise  in 
under  the  present  Rules  of  Court  addition  to  a  general  promise  to  the 
the  other  partners  could  use  the  two  partners  to  pay  the  partuership 
name  of  the  fit  in  to  hwv  for  the  debts,  and  the  only  question  was 
penalty,  quarc.  whether    there    was    any    separate 

(:)   Spurr  v.  Cass  (1870)   L.  R.  5  consideration  for  the  promise  sued 

C^  H.  656,  ;',!)  L.  J.  Q.  M.  249.  on. 
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ciatioiis  enforcing  their  rights,  but  have  always  failed  when 
attention  was  called  to  them.  This  has  happened  in  the 
case  of  actions  brought  by  the  chairman  for  the  time  being 
of  the  directors  of  a  company  (b),  by  the  directors  for  the 
time  being  of  a  company  (c),  by  the  purser  for  the  time 
being  of  a  cost-book  company  (d),  and  by  the  managers 
of  a  mutual  marine  insurance  society  (e).  It  will  not  be 
necessary  to  dwell  on  any  instance  other  than  the  last.  In 
Gray  v.  Pearson  the  reasons  against  allowing  the  right  of 
action  are  well  given  in  the  judgment  of  Willes  J. : — 

"I  am  of  opinion  that  this  action  cannot  be  maintained,  and  for  the  Judgment 
simple  reason, — a  reason  not  applicable  merely  to  the  procedure  of  this  of  Willes 
country,  but  one  affecting  all  sound  procedure, — that  the  proper  person     '^  Vj-ray 
to  biing  an  action  is  the  person  whose  right  has  been  violated.     Though 
there  are  certain  exceptions  to  the  general  rule,  for  instance  in  the  case 
of    agents,  auctioneers,   or   factors,   these    exceptions    are    in    truth    more 
apparent  than  real.     The  persons  who  are  suing  here   are  mere   agents, 
managers  of  an  assurance  association   of  which  they   are   not  members  ; 
and  they  are  suing  for  premiums  alleged  to  have  become  payable  by  the 
defendant  in  respect  of  policies  effected  by  the  plaintiffs  for  him,  and  for 
his  share  and  contributions  to  losses  and  damages  paid  by  them  to  other 
members  of  the  association  whose  vessels  have  been  lost  or  damaged.     The 
bare  statement  of  the  facts  is  enough  to  show  that  the  action  cannot  be 
maintained. 

"  It  is  in  effect  an  attempt  to  substitute  a  person  as  a  nominal  plaintiff 
in  lieu  of  the  persons  whose  rights  have  been  violated." 

At  common  law  the  payee  of  a  negotiable  instrument  Notes  and 
must,  on    the   same  principle,  be  a  person   who  can    be  ^^j^  f^^' 
ascertained  at  the  time   of  accepting  the  bill  or  making  holder  of 
the  note.     But  by  the  Bills  of  Exchange  Act,  1882,  s.  7,  a 
bill  (and  it  seems  by  ss.  73  and  89  also  a  cheque  or  a  pro- 

(6)  ffali  V.  Bainhridge   (1840)   1  of  corporation  sole  for  the  purpose 

Man.  &  Gr.  42.  of  bringing  actions. 

(c)  Phelps  V.  Lyle  (1839)  10  A.  &  (e)   Gray  v.  Pearson  (1870)  L.  K. 

E.  113.  5  C.  P.  568  :  in  the  earlier  case  of 

{d)  Hyhart  v.  Parker  (1858)  4  C.  Gray  v.  Qihson  (1866)  L.  R.  2  C.  P. 

B.  N.  S.  209,  27  L.  J.  C.  P.  120  :  120,  36  L.  J.  C.  P.   99,  a  similar 

where  WUles  .J.  suggested    that  it  action  succeeded,  the  question  of  the 

was  trenching  on  the  prerogatives  manager's    right   to  sue   not  being 

of  the  Crown  to  make  a  new  species  raised. 
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missory  note)  may  be  made  payable  to  the  holder  of  an 
office  for  the  time  being  (/). 


Rule  4. 
Transfer 
of  rights 
under 
contract. 


Right  to 
sue  on 
contract 
not  as- 
signable 
at  common 
law  : 
probable 
origin  of 
the  rule. 


Assignment  of  Contract?,. 

Rule  4.  We  now  come  to  the  fourth  rule,  which  we  have 
expressed  thus  : — 

Persons  other  than  the  creditor  may  become  entitled  by 
rep7'esentation  or  assignment  to  stand  in  the  creditors 
place  and  to  exercise  his  rights  tinder  the  contract. 

We  need  say  nothing  here  about  the  right  of  personal 
representatives  to  enforce  the  contracts  of  the  person  they 
represent,  except  that  it  has  been  recognized  from  the 
earliest  period  of  the  history  of  our  present  system  of 
law  (fi).  With  regard  to  assignment,  the  benefit  of  a 
contract  cannot  be  assigned  (except  by  the  Crown)  at 
common  law  so  as  to  enable  the  assignee  to  sue  in  his  own 
name  (h).  The  origin  of  the  rule  was  attributed  by  Coke 
to  the  "  wisdom  and  policy  of  the  founders  of  our  law  "  in 
discouraging  maintenance  and  litigation  (?) :  but  it  is 
better  explained  as  a  logical  consequence  of  the  archaic 
view  of  a  contract  as  creating  a  strictly  personal  obligation 
between  the  creditor  and  the  debtor  (Jc).  Anyhow  it  has 
been  long  established  that  the  proper  course  at  common 
law  is  for  the  assignee  to  sue  in  the  name  of  the  assignor. 
It  appears  from  the  Year  Books  that  attempts  were  some- 
times made  to  object  to  actions  of  this  kind  on  the  ground 


(/)  On  the  former  law  see  Holmes 
V.  Jaques  (1866)  L.  R.  1  Q.  B.  376, 
35  L.  J.  Q.  B.  130. 

(g)  Subject  to  some  technical 
exceptions  which  have  now  dis- 
appeared :  see  notes  to  Wheatley  v. 
Lane  (1667)  1  Wms.  Saund.  240  sqq. 
and  for  early  instances  of  actions  of 
debt  brought  by  executors,  Y.  B. 
20  &  21  Ed.  I.  pp.  304,  374. 

Qi)  Termes  cle  la  Ley,  tit.  Chose  in 
A  ctiov . 

(i)  Lampet's  ca.  (1613)  10  Co.  Rep. 
48  a.     For  exposition  of  the  rule  in 


detail  see  Dicey  on  Parties,  115. 

(A-)  Spence,  Eq.  Jurisd.  of  Chy. 
2.  850.  An  examination  of  the 
earlier  authorities  has  been  found 
to  confirm  this  view.  The  rule  is 
assumed  as  unquestionable,  and 
there  is  no  trace  of  Coke's  reason 
for  it.  The  objection  of  main- 
tenance was  set  up,  not  against  the 
assignee  suing  in  his  own  name 
which  was  never  attempted  so  far 
as  we  can  find,  but  against  his  suing 
iu  the  name  of  the  asfcignor  :  see 
Note  r  in  Appendix. 
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of  maintenance,  but  without  success.     The  same  rule  is 
stated  by  Gaius  as  prevailing  in  the  Roman  law  (l). 

In  equity  the  right  of  the    assignee  was    pretty  soon  Inequity 
recognized  and  protected,  that  is,  if  the  assignor  refused  to  maysue. 
empower  the  assignee  to  sue  in  his  name  at  law.     Where 
the  assignee  had  an  easy  remedy  by  suing  in  the  name  of 
the   assignor,    the    Court   of  Chancery   would    not    inter- 
fere (m). 

The    Supreme    Court   of  Judicature  Act,   1873  (s.    25,  Legal 

1         1     •    1  •        1  •  )  right  of 

sub-s.  6),  creates  a  legal  right  to  sue  m  the  assignee  s  own  assignee 
name,   but  confined  to   cases  where    the    assignment    is  ^-J 
absolute,  and  by  writing  under  the  hand  of  the  assignor,  Act,  1873. 
and  express  notice  in  writing  has  been  given  to  the  debtor 

There  may  still  be  more  extensive  equitable  rights  of  1°  equity 
this  kind.     By  the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  9)  extensive : 
"  all  grants  and  assignments  of  any  trust  or  confidence  "  ^°^  ^^^ . 

"  .  ...  .  governed 

must  be  in  writing  signed  by  the  assignor,  and  by  s.  7,  by  Stat,  of 
equitable  interests  in  land  must  be  created  by  writing.  S.  J^^  ^' 
9  does  not  require  writing  for  the  creation  in  the  first 
instance  by  the  legal  owner  or  creditor  of  an  equitable 
interest  in  personal  property  or  a  chose  in  action  :  and  it 
may  be  argued  perhaps  that  its  operation  is  altogether 
confined  to  interests  in  land  by  the  context  in  which  it 
occurs.  The  writer  is  not  aware  of  any  decision  upon 
it  (n). 

It  seems  that  to  constitute    an    equitable    assignment 

(I)  Gai.  2.  38,  39.      Quod    mihi  This  seems  to  have  been  first  intro- 

ab   aliquo  debetur,  id  si  velim  tibi  duced    only   for  the  benefit  of    the 

deberi,  nuUo  eorum  modo  quibus  res  purchaser  of  an  inheritance,  D.  2. 

corporales  ad  alium  transferuntur,  14  de  pactis,   16  pr.,  C.    4.   39.  de 

id  efficere  possum  :  sed  opus  est,  ut  hered.    vel    act.    vend.    1,    2,    4 — 6, 

iubente    me    tu    ab    eo    stipuleris  :  and  afterwards  extended  to  all  cases, 

quae  res  efficit  ut  a  me  liberetur  et  C.  eod.  tit.  7,  9.     See  too  C.  4.  10. 

incipiat    tibit    teneri.    quae    dicitur  de  obi.  et  act.  1,  2,  C.  4.  15.  quando 

novatio  obligationis.    Sine  hac  vero  fiscus,    5,    Arndts,    Lehrbuch    der 

novatione  non  poteris    tuo  nomine  Pandekten,  §  254. 
agere,   sed   debea    ex   persona   mea  (ni)  Hammond  y.  Messenger  (1838) 

quasi  cognitor  aut  procurator  meus  9  Sim.  327  ;    Spence  2.  854  ;  Harv. 

experiri.     In  later  times  the  trans-  Law  Kev.  i.  6 — 7. 
feree  of  a  debt  was  enabled  to  sue  (n)  See  1  Sanders  on  Uses  (5th 

by   utilis   actio   in   his   own   name.  ed.)  343. 
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In  other 
special 
cases  by 
statute. 

Limita- 
tion of 
assignee's 
rights. 


there  must  be  at  least  an  order  to  pay  out  of  a  specified 
fund  (u). 

As  for  the  notice  to  the  debtor,  the  rule  of  equity  is  that 
it  must  be  express  but  need  not  be  in  writing  (]}). 

There  remain,  therefore,  a  great  number  of  cases  where 
the  right  is  purely  equitable,  although  the  enlarged  juris- 
diction of  every  branch  of  the  Supreme  Court  makes  the 
distinction  less  material  than  formerly. 

Several  partial  exceptions  to  the  common  rule  have  been 
made  at  different  times  by  modern  statutes,  on  which 
however  it  seems  unnecessary  to  dwell  (q). 

In  ordinary  cases  rights  under  a  contract  derived  by 
assignment  from  the  original  creditor  are  subject,  as 
already  stated,  to  the  following  limitations  : — • 


1st.  Title  by  assignment  is  not  complete  as  against  the 
debtor  without  notice  to  the  debtor,  and  a  debtor  who 
performs  his  contract  to  the  original  creditor  without 
notice  of  any  assignment  by  the  creditor  is  thereby  dis- 
charged. 

2nd.  The  debtor  is  entitled  as  against  the  representa- 
tives, and,  unless  a  contrary  intention  appears  by  the 
original  contract,  as  against  the  assignees  of  the  creditor, 


(o)  Percival  v.  I)n7in  (1885)  29 
Ch.  Div.  128. 

ip)  Re  Tichener  (1865)  35  Beav. 
317. 

(q)  The  more  important  instances 
are  these  : — 

East  India  Bonds,  51  Geo.  3, 
c.  64,  8.  4,  which  makes  them 
n^egotiable. 

^lortgage  debentures  issued  by 
land  companies  under  the  Mortgage 
Debenture  Act,  1865,  28  &  29  Vict. 
c.  78,  amended  by  33  &  34  Vict. 
c.  20. 

Policies  of  life  assurance  :  30  & 
31  Vict.  c.  144. 

Policies  of  marine  assurance  :  31 
k  32  Vict.  c.  86. 

Things    in    action    of   companies 


(Companies  Act,  1862.  s.  157)  and 
bankrupts  (Bankruptcy  Act,  1883, 
SB.  56,  57,  and  see  definition  of 
"  property,"  s.  168)  assigned  in 
pursuance  of  those  Acts  respec- 
tively. As  to  the  effect  of  registra- 
tion under  the  present  Acts  of 
previously  existing  companies,  &c., 
in  transferring  the  right  to  sue  on 
the  contracts  made  by  the  company 
or  its  officers  in  its  former  state, 
see  the  Companies  Act,  1862,  s.  193. 
Local  authorities  (including  any 
authority  having  power  to  levy  a 
rate)  may  issue  transferable  deben- 
tures and  debenture  stock  under  the 
Local  Loans  Act,  1875,  38  &  39 
Vict.  c.  83. 
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to  the  benefit  of  any  defence  which  he  might  have  had 
against  the  creditor  himself. 

1.  As  to  notice  to  the  debtor.     Notice  is  not  necessary  ^"'.^^  0/ 

.     ,  ,        .    ,  .  1      equitable 

to  complete  the  assignee  s  equitable  right  as  against  the  assign- 
original  creditor  himself,  or  as  against  his  representatives,  ^^^^^1" 
including  assignees  in  bankruptcy  (/•) :  but  the  claims  of  Notice  to 
competing  assignees  or  incumbrancers  rank  as  between 
themselves  not  according  to  the  order  in  date  of  the  assign- 
ments, but  according  to  the  dates  at  which  they  have 
respectively  given  notice  to  the  debtor.  This  was  decided 
by  the  cases  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  (s), 
the  principle  of  which  was  soon  afterwards  affirmed  by 
the  House  of  Lords  {t).  The  same  rule  prevails  in  the 
modern  civil  law  {u)  and  has  been  adopted  from  it  in  the 
Scottish  law  {x) ;  and  the  true  reason  of  it,  though  not 
made  very  prominent  in  the  decisions  which  establish  the 
rule  in  England,  is  the  protection  of  the  debtor.  He  has 
a  right  to  look  to  the  person  with  whom  he  made  his  con- 
tract to  accept  performance  of  it,  and  to  give  him  a 
discharge,  unless  and  until  he  is  distinctly  informed  that 
he  is  to  look  to  some  other  person.  According  to  the 
original  strict  conception  of  contract  ("  a  ne  considerer  que 
la  subtilit(^  du  droit "  as  Pothier  {y)  expressed  it),  his 
creditor  or  his  creditor's  assignee  cannot  even  require  him 
to  do  this,  any  more  than  in  the  converse  but  substantially 
different  case  a  debtor  can  require  his  creditor  to  accept 
another  person's  liability,  and  his  assent  must  be  expressed 
by  a  novation  {z).  Such  was  in  fact  the  old  Roman  law, 
as  is  shown  by  the  passage  already  cited  from  Gains.  By 
the  modern  practice  the  novation  is  dispensed  with,  and 

(r)  Burn  v.  Carvalho  (1839)  4  M.  equally   gain    priority    by   notice  : 

&  Cr.  690.  Freshfidd's  tr.   (1879)  11   Ch.  Div. 

(s)  (1823-7)  3  Russ.  1,  38,  48.  198. 

(t)  Foster  v.  Cockerell  (1835)  3  CI.  (u)  SeePothier.ContratdeVente, 

&  F.  456.     It  has  only  lately  been  §§  560,  554  sqq. 

decided  that  a  second  assignee  who  (x)  Erskine  Inst.  Bk.  3,  Tit.  5. 

takes  his  assignment  not  from  the  (y)  Contrat  de  Vente,  §  551. 

beneficiary  himself,    but   from   his  (z)  See  p.  193,  above, 
legal  personal  representative,  may 

P.  P 
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the  debtor  becomes  bound  to  the  assignee  of  whom  he  has 

notice.     But  he  cannot  be  bound  by  any  other  assignment, 

though  prior  in  time,  of  which  he  knows  nothing.     He  is 

free  if  he  has  fulfilled  his  obligation  to  the  original  creditor 

without  notice  of  any  assignment ;  he  is  equally  free  if  he 

fulfils  it  to  the  assignee  of  whose  right  he  is  first  informed, 

not  knowing  either  of  any  prior  assignment  by  the  original 

creditor   or   of  any   subsequent   assignment  by  the  new 

creditor   (a).     It   is   enough   for   the   completion   of  the 

assignee's  title  "  if  notice  be  given  to  the  person  by  whom 

payment  of  the  assigned  debt  is  to  be  made,  whether  that 

person  is  himself  liable  or  is  merely  charged  with  the  duty 

of  making  the- payment "  (6),  e.g.  as  an  agent  entrusted 

with  a  particular  fund.     Notice  not  given  by  the  assignee 

may  be  sufficient,  if  shown  to  be  such  as  a  reasonable  man 

This  does    would  act  u]oon  (c).     All  this  doctrine  of  notice  has  no 

to  interests  application  to  interests  in  land  (d) :  but,  subject  to  that 

in  land  ;     exception,  it  applies  to  rights  created  by  trust  as  well  as 

all  other     to  those  created  by  contract ;  the  beneficial  interest  being 

equitable    treated  for  this  purpose  exactly  as  if  it  were  a  debt  due 

interests.  ^       t.  ''  T^n      t 

from  the  trustee.  In  the  case  of  trusts  a  difficulty  may 
arise  from  a  change  of  trustees ;  for  it  may  happen  that  a 
fund  is  transferred  to  a  new  set  of  trustees  without  any 
notice  of  an  assignment  which  has  been  duly  notified  to 
their  predecessors,  and  that  notice  is  given  to  the  new 
trustees  of  some  other  assignment.  It  is  still  unsettled 
which  of  the  assignees  is  entitled  to  priority  in  such  a  case: 
but  it  has  been  decided  that  the  new  trustees  cannot  be 


(rt)  See  per  Willes    J.   L.  R.   5  is  doubtful.    Its  effect  is  that  equit- 

C.  r.  at  p.  594.    Per  Knight  Bruce  able  interests  in   land  stand  on  a 
L.J.    Stocki    V.    Dohson    (1853)    i  different     footing     from     personal 

D.  M.  G.  11,  17,  22  L.  J.  Ch.  884.  rights  :  see   this   relied   on   as   the 
{h)  Per  Lord  Selborne  C.  Addison  ground  of  the  exception,  Jones  v. 

V.  Cox  (1872)  8  Ch.  76,  79,  42  L.  J.  Jones  (1837-38)  8  Sim.  633.     But  on 

Ch.  291.  the  other  hand  their  liability  to  be 

(c)  Lloyd  V.  Banks  (1868)  3  Ch.  defeated  by  a  purchase  of  the  legal 
488.  estate     for    value    without    notice 

(d)  Although    the   exception  is  shows  that  they  have  not  the  nature 
fully  established  its  reasonableness  of  real  ownership. 
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made  personally  liable  for  having  acted  on   the   second 
assignment  (e). 

The  rules  as  to  notice  apply  to  dealings  with  future  or 
contingent  as  well  as  with  present  and  liquidated  claims. 
"  An  assurance  office  might  lend  money  upon  a  policy  of 
insurance  to  a  person  who  had  insured  his  life,  notwith- 
standing any  previous  assignment  by  him  of  the  policy  of 
which  no  notice  had  been  given  to  them  "  (/). 

2.  As  to  the  debtor's  rights  against  assignees.     The  rule  Assignee 
laid  down  in  the  second  explanation  is  often  expressed  in  ject  to 
the  maxim  "  The  assignee  of  an  equity  is  bound  by  all  the  l'!"!*/^^ " 
equities  affecting  it."     This  however  includes  another  rule  meaning 
founded  on  a  distinct  principle,  which  is  that  no  transac-  °  jj^ 
tion   purporting   to  give  a  beneficial  interest  apart  from 
legal  ownership  {g)  can  confer  on  the  person  who  takes  or 
is  intended  to  take  such  an  interest  any  better  right  than 
belonged  to  the  person  professing  to  give  it  him.     If  A. 
contracts   with   B.    to   give  B.  something  which  he  has 
already  contracted  to  give  to  C,  then  C.'s  claim  to  have 
the  thing  must  prevail  over  B.'s,  whether  B.  knew  of  the 
prior  contract  with  C.  or  not  Qi).     And  if  B.  makes  over 
his  right  to  D.,  D.  will  have  no  better  right  than  B.  had  {i). 
And  this  applies  not  only  to  absolute  but  to  partial  inte- 
rests (such  as  equitable  charges  on  property)  to  the  extent 
to  which  they  may  affect  the  property  dealt  with.     Again, 
by  a  slightly  different  application  of  the  same  principle,  a 
creditor  of  A.  who  becomes  entitled  by  operation  of  law  to 


(e)  Phipps  V.  Lovegrove  (1873)  16  farther  ;  but  it  seems  at  least  doubt- 

Eq.  80,  42  L.  J.  Ch.  892  ;  see  p.  ful  whether  they  can  be  supported. 

90  as  to  the  precautions  to  be  taken  (A)  This   is  of   course  consistent 

by   an   assignee    of    an     equitable  with     B.    having    his    remedy    in 

interest  who  wishes  to  be  perfectly  damages.     Cp.  p.  29,  above, 

safe.  (i)  See  Pinkett  v.  Wright  (1842) 

(/)  lb.  at  p.  88.  2  Ha.    120,   affd.  nom.    Murray  v. 

\g)  Certain  dicta  in  Sharpies  v.  Pinkett  {18i6)l2C\.&.F.  7Qi;  Ford 

Adams  (1863)    32  Beav.   213,  216,  v.    White   (1852)    16    Beav.    120  ; 

and  MaxfieJd  v.   Burton  (1873)   17  Clack  v.   Holland  (1854)   19  Beav. 

Eq.  15,  19,  43  L.  J.  Ch.  46,  go  even  262. 

p  2 
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appropriate  for  the  satisfaction  of  his  debt  any  beneficial 
interest  of  A.'s  (whether  an  equitable  interest  in  property 
or  a  right  of  action)  can  claim  nothing  more  than  such 
interest  as  A.  actually  had ;  and  he  can  gain  no  priority  by 
notice  to  A.'s  trustee  or  debtor  even  in  cases  where  he 
might  have  gained  it  if  A.  had  made  an  express  and 
unqualified  assignment  to  him  (k).  But  we  are  not  con- 
cerned here  with  the  development  of  these  doctrines,  and 
we  return  to  the  other  sense  of  the  general  maxim.  In 
that  sense  it  is  used  in  such  judicial  expressions  as  the 
following : 

"  If  there  is  one  rule  more  perfectly  established  in  a  court  of  equity  than 
another,  it  is  this,  that  whoever  takes  an  assignment  of  a  chose  in  action 
takes  it  subject  to  all  the  equities  of  the  person  who  made  the  assign- 
ment "  [l), 

"  It  is  a  rule  and  principle  of  this  Court,  and  of  every  Court,  I  believe, 
that  where  there  is  a  chose  in  action,  whether  it  is  a  debt,  or  an  obligation, 
or  a  trust  fund,  and  it  is  assigned,  the  person  who  holds  the  debt  or 
obligation,  or  has  undertaken  to  hold  the  trust  fund,  has  as  against 
the  assignee  exactly  the  same  equities  that  he  would  have  as  against  the 
assignor  "  (m). 

This  is  in  fact  the  same  principle  which  is  applied  by 
common  law  as  well  as  equity  jurisdictions  for  the  protec- 
tion of  persons  who  contract  with  agents  not  known  to 
them  at  the  time  to  be  agents  (w).  What  is  meant  by 
this  special  use  of  the  term  "  equities  "  will  be  best  shown 
by  illustration.  A  debt  is  due  from  B.  to  A.,  but  there  is 
also  a  debt  due  from  A.  to  B.  which  B.  might  set  off  in  an 
action  by  A.  In  this  state  of  things  A.  assigns  the  first 
debt  to  C.  without  telling  him  of  the  set-off.  B.  is  entitled 
to  the  set-off  as  against  C.  (o).     Again,  B.  has  contracted 

(k)  Pickering   v.   Bfracomhe   Ry.  Dixon  (1852)  3  H.  L.  C.  702,  731. 
Co.  (1868)  L.  K  3  C.  P.    235,  37  (m)  James  L.J.  (sitting  as  V.-C.) 

L.  J.  C.  P.  118,  overruling  virtually  Phip2:>s  v.  Lovegrove  (1873)   16  Eq. 

Watts  V.  Porter  (1854)  3  E.  &  B.  80,  88,  42  L.  J.  Ch.  892. 
743,  23  L.  J.  Q.  B.  345,  see  Crow  v.  («)  See  p.  101,  above. 

Robinson  (1868)  L.  R.  3  C.  P.  264  ;  (o)  Cavendish  v.  Geavcs  (1857)  24 

judgmentof  Erie  J.(diss.)  in  Watts  Beav.  163,  173,  27  L.  J.  Ch.  314, 

V.  Porter.  where  the  doctrine  in  fully  expound- 

(/)  Lord  St.  Leonards,  il/a/iy/esv.  ed.      As    to   set-off   accruing   after 
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to  pay  a  sum  of  money  to  A.  but  the  contract  is  voidable 
on  the  ground  of  fraud  or  misrepresentation.  A,  assigns 
the  contract  to  C,  who  does  not  know  the  circumstances 
that  render  it  voidable,  B.  may  avoid  the  contract  as 
against  C.  (p).  Again,  in  a  somewhat  less  simple  case, 
there  is  a  liquidated  debt  from  B,  to  A.  and  a  current 
account  between  them  on  which  the  balance  is  against  A. 
A,  assigns  the  debt  to  C  who  knows  nothing  of  the 
account,  B.  may  set  off  as  against  C  the  balance  which 
is  due  on  the  current  account  when  he  receives  notice  of 
the  assignment,  but  not  any  balance  which  becomes  due 
afterwards  (q). 

But  it  is  open  to  the  contracting  parties  to  exclude  the  The  rule 
operation  of  this  rule  if  they  think  fit  by  making  it  a  term  ^chided 
of  the  original  contract  that  the  debtor  shall  not  set  up  ^^  agree- 

.  „      ,  ^  ment  of 

agamst  an  assignee  oi    the    contract  any  counter  claim  original 
which  he  may  have  against  the  original  creditor.     This  is  ?<'°*'^^^*- 
established  by  the  decision   of   the   Court  of  Appeal  in  parties. 
Chancery  in  JSx  imrte  Asiatic  Banking  Corporation,  the  BaiTklng 
facts  of  which  have  already  been  stated  for  another  aspect  Corpora- 

^  tion  8  case 

01  the  case  (r). 

Two  alternative  grounds  were  given  for  the  decision  in 
favour  of  the  claim  of  the  Asiatic  Banking  Corporation 
under  the  letter  of  credit.  One,  which  we  have  already 
noticed,  was  that  the  letter  was  a  general  proposal,  and 
that  there  was  a  complete  contract  with  any  one  who 
accepted  it  by  advancing  money  on  the  faith  of  it.  The 
other  was  that,  assuming  the  original  contract  to  be  only 
with  Dickson,  Tatham,  &  Co.  to  whom  the  letter  was 
given,  yet  the  takers  of  bills  negotiated  under  the  letter 
were  assignees  of  the  contract,  and  it  appeared  to  have 
been  the  intention  of  the  original  parties  that  the  equities 

notice   of   assignment,    Stephens  v.  Eq.  36,  38  L.  J.  Ch.  374. 

VcnaUes     (1862)     30     Beav.    625,  (5)  Cavendish  v,  Geaves  (1857)  24 

Watson    V,    Mid     Wales    Ry.    Co.  Beav.  163,  27  L.  J.  Ch.  314. 

(1867)  L.  R.  2  C.  P.  593,  30  L.  J.  (r)  (1867)  2  Ch,  391,  36  L.  J.  Ch. 

C.  P.  285.  222,p.  22,  SM^ra. 
{'p)  Graham  v.  Johnson  (1869)  8 
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which  might  be  available  for  the  bank  against  Dickson, 
Tatham,  &  Co.  should  not  be  available  against  assignees. 
Lord  Cairns,  then  Lord  Justice,  thus  stated  the  law: — 

"  Generally  speaking  a  chose  in  action  assignable  only  in  equity  must  be 
assigned  subject  to  the  equities  existing  between  the  original  parties  to  the 
contract ;  but  this  is  a  rule  which  must  yield  when  it  appears  from  the 
nature  or  terms  of  the  contract  that  it  must  have  been  intended  to  be 
assignable  free  from  and  unaffected  by  such  equities." 

Where  assignees  of  a  chose  in  action  are  enabled  by 
statute  to  sue  at  law,  similar  consequences  may  be  pro- 
duced by  way  of  estoppel  (s);  which  really  comes  to  the 
same  thing,  the  doctrine  of  estoppel  being  a  more  technical 
and  definite  expression  of  the  same  principle. 


Subse- 
quent 
decisions 
form  of 
instru- 
ment, 
how  far 
material. 


The  principle  thus  laid  down  has  been  followed  out 
in  several  later  decisions  on  the  effect  of  transferable 
debentures  issued  by  companies.  The  question  whether 
the  holder  of  such  a  debenture  takes  it  free  from  equities 
is  to  be  determined  by  the  original  intention  of  the 
parties. 

The  form  of  the  instrument  is  of  course  material,  but 
the  general  tenor  is  to  be  looked  to  rather  than  the  words 
denoting  to  whom  payment  will  be  made;  these  cannot 
be  relied  on  as  a  sole  or  conclusive  test.  Making  a  de- 
benture payable  to  the  holder  or  bearer  does  not  necessarily 
mean  more  than  that  the  issuing  company  will  not  require 
the  holder  who  presents  the  instrument  for  payment  to 
prove  his  title,  especially  if  the  object  of  the  debenture  is 
on  the  face  of  it  to  secure  a  specific  debt  (t).  But  an 
antecedent  agreement  to  give  debentures  in  such  a  form  is 
evidence  that  they  were  meant  to  be  assignable  free  from 
equities  (it) ;   and  debentures  payable  to  bearer  without 


(s)  Webb  V.  Heme  Bay  Commis- 
sioners (1870)  L.  R.  5  Q.'B.  642,  39 
L.  J.  Q.  B.  221. 

(t)  Financial  Corporation's  claim 
(IbSb)  a  Ch.  365,  360,  S7  L.  J.  Ch, 


362. 

(m)  Ex  parte  New  Zealand  Banking 
Corporation  (1867)  3  Ch.  154,  37  L. 
J.  Ch.  418. 
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naming  any  one  as  payee  in  the  first  instance  are  priiiia 
facie  so  assignable  {x);  so  again  if  the  document  resembles 
a  negotiable  instrument  rather  than  a  common  money  bond 
or  debenture  in  its  general  form  {y). 

Even  when  there  is  nothing  on  the  face  of  the  instru- 
ment to  show  the  special  intention  of  the  parties,  the 
issuer  cannot  set  up  equities  against  the  assignee  if  the 
instrument  was  issued  for  the  purpose  of  raising  money  on 
it  (z).  The  general  circumstances  attending  the  original 
contract — e.g.  the  issue  of  a  number  of  debentures  to  a 
creditor  instead  of  giving  a  single  bond  or  covenant  for 
the  whole  amount  due — may  likewise  be  important.  More- 
over, apart  from  any  contract  with  the  original  creditor, 
the  issuing  company  may  be  estopped  from  setting  up 
equities  against  assignees  by  subsequent  recognition  of 
their  title  {a). 

The  rule  extends  to  an  order  for  the  delivery  of  goods  as 
well  as  to  debentures  or  other  documents  of  title  to  a  debt 
payable  in  money  (h). 

On  principle  this  doctrine  seems  inapplicable  in  a  case  Qu.  when 
where  the  original  contract  is  not  merely  subject  to  a  cross  nal  con- 
claim  but  voidable.     For  the  agreement  that  the  contract  ^^^^^  ,^ 

.   .  voidable. 

shall  be  assignable  free  from  equities  is  itself  part  of  the 
contract,  and  should  thus  have  no  greater  validity  than 
the  rest.     A  collateral  contract  for  a  distinct  consideration 


{x)  Ex  -parte   Colborne  cfc  Straw-  Ex.  233 ;  Ex  parte    Universal   Life 

hridije    (1870-1)   11    Eq.  478,  40  L.  Assurance  Co.  (1870)  10  Eq.  458,  39 

J.  Ch.  93,  343,  which  cannot  now  L.  J.  Ch.  829  (on  same  facts) ;  Ex 

be  taken   as    warranting   anything  parte  Chorley  (1870)  11  Eq.  157,  40 

beyond  the  statement  in  the  text,  L.  J.  Ch.  153  ;  cp.  i?e  Bahia  d:  San 

cp.  Crouch  V.  Credit  Fancier  (1873)  Francisco  Ry.  Co.  (1868)  L.  R.  3  Q. 

L.  R.  8  Q.  B.  374,  385,  42  L.  J.  Q.  B.  584,  37  L.  J.  Q.  B.  176.    Qu.  can 

B.  183.  Athenceum  Life   Assuraiice    Soc.    v. 

(y)  Ex  parte  City  Bank  (1868)  3  Pooley  (1858)  3  De  G.  &  J.  294,  28 

Ch.  758.  L.   J.   Ch.  119,   be  reconciled  with 

(z)  Dickson  v.  Sioansea  Vale  Ry.  Co.  these  cases  ?     It  seems  not :  Bnm- 

(1868)  L.  R.  4  Q.  B.  44,  38  L.  J.Q.  ton's   claim  (1874)  19  Eq.  302,  312, 

B.  17.     Graham   v.  Johnson  (1869)  44  L.  J.  Ch.  450. 

8  Eq.36,  38  L.  J.  Ch.  374,  seems  not  (6)  Merchant  Banking  Co.  of  Lon- 

consistent  with  this.  don   v.  Phanix  Bessemer  Steel   Co. 

(a)   Higgs  v.  Northern  Assam  Tea  (1877)  5  Ch,  D.  205,  46  L.  J.  Ch. 

Co.  (1869)  L.  R.  4  Ex.  387,  38  L.  J.  418. 
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might  be  another  matter :  but  the  notion  of  making  it  a 
term  of  the  contract  itself  that  one  shall  not  exercise  any 
right  of  rescinding  it  that  may  afterwards  be  discovered 
seems  to  involve  the  same  kind  of  fallacy  as  the  sovereign 
power  in  a  state  assuming  to  make  its  own  acts  irrevocable. 
Nor  does  it  make  any  difference,  so  long  as  we  adhere 
to  the  general  rules  of  contract,  that  the  stipulation  is 
in  favour,  not  of  the  original  creditor,  but  only  of  his 
assignees  (e).  However,  the  point  has  not  been  distinctly 
raised  in  any  of  the  decided  cases.  In  Graham  v.  John- 
son (d),  where  the  contract  was  originally  voidable  (if  not 
altogether  void :  the  plaintiff  had  executed  a  bond  under 
the  impression  that  he  was  accepting  or  indorsing  a  bill  of 
exchange)  (e),  an  assignee  of  the  bond  as  well  as  the 
obligee  was  restrained  from  enforcing  the  bond :  but  the 
decision  was  rested  on  the  somewhat  unsatisfactory  ground 
that,  although  the  instrument  was  given  for  the  purpose  of. 
money  being  raised  upon  it,  there  was  no  intention  ex- 
pressed on  the  face  of  it  that  it  should  be  assignable  free 
from  equities. 

However,  if  the  contract  were   not  enforceable  as  be- 
tween the  original  parties  only  by  reason  of  their  being  in 
jpari  delicto,  as  not  having  complied  with  statutory  require- 
ments or  the  like,  an  assignee  for  value  without  notice  of 
the  original  defect  will,  at  all  events,  have  a  good  title  by 
estoppel  (/). 
Limits  to        The  transferable  debentures,  the  effect  of  which  came  in 
be^done  by  ^^^stion  in  the  cases  we  have  just  reviewed,  were  no  doubt 
agreement  intended  to  be  equivalent  to  negotiable  instruments,  and 
contracr*  there  have  been  dicta  in  the  Court  of  Chancery  favouring 
cannot  be   the  vicw  that  they  were  such  in  fact  (q).      But  a  later 

made  ne-  "  ^^ ' 

(c)  In  principle  it  is  the  same  as       but  the  Court  took  this  view  of  the 
the  case  put  in  the  Digest  (50.  17,       facts  :  see  at  p.  43. 

de  reg.  iuris,23)  "non  valere  si  con-  (/)  See  Webh  v.  Heme  Bay  Com- 

venerit,  ne  dolus  praestetur."  missioners  (1870)  L.  R.  5  Q.  B.  642, 

(d)  (1869)  8  Eq.  36,  38  L.  J.  Ch.       39  L.  J.  Q.  B.  221. 

374.  (r/)  See  especially  Ex  parte  City 

(e)  The  evidence  was  conflicting,       Bank  (1868)  3  Ch.  758. 
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decision  of  the  Court  of  Queen's  Bench  (1873)  shows  that  gotiable  : 
this  intention  cannot  be  fully  carried  out.      The   debtor  credit 
may  contract  in  such  a  way  as  to  alter  or  abandon  his  ^o'lcier. 
own    rights    as    against    assignees    of   the    contract ;  but 
he   cannot   alter   or  abandon   the    rights    of   subsequent 
assignees,  and    therefore  cannot   enable   an   intermediate 
transferor   having   no   title   to   give   a   good   title  to  his 
transferee  (h). 

This  marks  the  extreme  limit  of  the  extension  which 
can  be  given  to  the  power  of  transferring  rights  under  a 
contract  consistently  with  the  general  rules  of  law. 

We    are   now    in    a   position   to  see  the  nature  of  the  Negoti- 
difHculties  which    make    the    mere   assignment  of  a  con-  strumenta. 

tract  inadequate  for  the   requirements  of  commerce,  and  I^ifficul- 
,  .  ,  .   ,  ,        .  .       ties  of 

to   meet   which    negotiable    instruments    have    been   m-  assignee  of 

troduced.  ordinary 

contract. 

The  assignee  of  a  contract  is  under  two  inconveniences  (i). 
The  first  is  that  he  may  be  met  with  any  defence  which 
would  have  been  good  against  his  assignor.  This,  we 
have  seen,  may  to  a  considerable  extent  if  not  altogether 
be  obviated  by  the  agreement  of  the  original  contracting 
parties. 

The  second  is  that  he  must  prove  his  own  title  and  that 
of  the  intermediate  assignees,  if  any ;  and  for  this  purpose 
he  must  inquire  into  the  title  of  his  immediate  assignor. 
This  can  be  in  part,  but  only  in  part,  provided  against  by 
agreement  of  the  parties.  It  is  quite  competent  for  them 
to  stipulate  that  as  between  themselves  payment  to  the 
holder  of  a  particular  document  shall  be  a  good  discharge  ; 
but  such  a  stipulation  will  neither  affect  the  rights  of  in- 
termediate assignees  nor  enable  the  holder  to  compel 
payment  without  proving  his  title.  Parties  cannot  set  up 
a  market  overt  for  contractual  rights. 

The  complete  solution  of   the  problem,  for  which  the  Remedy 

by  special 

(A)  Crouch  V.  Credit  Fonder  (1873)       183. 
L.  R.  8  Q.  B.  374,  42  L.  J.  Q.  B.  {i)  Cp.  Savigny,  Obi.  §  62. 
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rules  of 
law  mer- 
chant. 


Negoti- 
able in- 
struments. 
Peculiar 
and 

extensive 
rights  of 
bona  fide 
holder. 


ordinary  law  of  contract  is  inadequate,  is  attained  by  the 
law  merchant  {k)  in  the  following  manner : — 

(i.)  The  absolute  benefit  of  the  contract  is  attached  to 
the  ownership  of  the  document  which  according  to  ordinary 
rules  would  be  only  evidence  of  the  contract. 

(ii.)  The  proof  of  ownership  is  then  facilitated  by  pre- 
scribing a  mode  of  transfer  which  makes  the  instrument 
itself  an  authentic  record  of  the  successive  transfers :  this  is 
the  case  with  instruments  transferable  by  indorsement. 

(iii.)  Finally  this  proof  is  dispensed  with  by  presuming 
the  bona  Jlde  possessor  of  the  instrument,  to  be  the  true 
owner:  this  is  the  case  with  instruments  transferable  by 
delivery,  which  are  negotiable  in  the  fullest  sense  of  the 
word. 

The  result  is  that  the  contract  is  completely  embodied  (I) 
for  all  practical  purposes  in  the  instrument  which  is  the 
symbol  of  the  contract ;  and  both  the  right  under  the 
contract  and  the  property  in  the  instrument  are  treated  in 
a  manner  quite  at  variance  with  the  general  principles 
of  contract  and  ownership.  We  give  references  to  a  few 
passages  where  specimens  will  be  found  of  the  positive 
terms  in  which  the  privileges  of  bona  Jide  holders  of  nego- 
tiable instruments  have  been  repeatedly  asserted  by  the 
highest  judicial  authority  (m). 

The  narrower  doctrine  which  for  a  time  prevailed,  re- 
quiring a  certain  measure  of  caution  on  the  part  of  the 
holder,  is  now  completely  exploded.  Nothing  short  of 
actual  knowledge  of  the  facts  affecting  his  transferor's  title 


{k)  Extended  to  promissory  notes 
by  statute :  3  &  4  Anne  c.  8  (in  Rev. 
Stat.)  ss.  1 — 3,  now  superseded  and 
repealed  by  the  Bills  of  Exchange 
Act,  1882. 

(/)  "Verkorperung  der  Obligation," 
Savij,'ny. 

(m)  See  per  Byles  J.  Swan  v.  N. 
B.  Australasian  Co.  (1863)  in  Ex 
Cb.  2  H.  &  r,.  184,  31  L.  J.  Ex.  425 
per  Ijord  Campbell,  Brandao  v 
Barnett   (1846)    12   CI.  &  F.  787; 


opinion  of  Supreme  Court,  U.S.  de- 
livered by  Stjry  J.  Sivift  v.  Tyson 
(1842)  16  Peters  1,  15.  The  follow- 
ing references  as  to  the  nature  of 
the  contracts  undertaken  by  the 
parties  to  a  bill  of  exchange  may  be 
found  useful.  Acceptor  and  drawer : 
Jones  v.  Broadhurst  (1850)  9  C.  B. 
173,  181  ;  Lebel  v.  Tucker  (1867)  L. 
R.  3  Q.  B.  77,  84,  37  L.  J.  Q.  B.46. 
Indorser :  L.  R.  3  Q.  B.  83,  Benton  v. 
Peters  (1870)  L.  R.  5  Q  B.  475,  477. 
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or  wilful  and  therefore  dishonest  avoidance  of  inquiry  (ii) 
will  defeat  the  holder's  right  (o). 

Moreover,  there  is  no  discrepance  between  common  law 
and  equity  in  this  matter.  Eqviity  has  interfered  in  certain 
cases  of  forgery  and  fraud  to  restrain  negotiation  ;  but 
at  law  no  title  to  sue  on  the  instrument  can  be  made 
through  a  forgery  (p);  and  "the  cases  of  fraud  where  a 
bill  has  been  ordered  to  be  given  up  are  confined  to  those 
where  the  possession,  but  for  the  fraud,  would  be  that  of 
the  plaintiff  in  equity "  (q).  The  rights  of  bona  fide 
holders  for  value  are  as  fully  protected  in  equity  as  at 
common  law,  and  against  such  a  holder  equity  will  not 
interfere  (/■). 

The  most  frequent  examples  of  negotiable  instruments  Qualities 
are  bills  of  exchange  (of  which  cheques  are  a  species)  (s)  tj^b^f  j^. 
and   promissory  notes.      Their   exceptional   qualities   are  struments. 
concisely  stated  in  the  case  of  Crouch  v.  Credit  Fonder  (t)  niTs  i^^ 
which  has  been  already  referred  to : —  Crouch  v. 

^  Credit 

Foncier. 

'•  Bills  of  exchange  and  promissory  notes,  whether  payable  to  order  or 

to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the  word. 
The  person  who,  by  a  genuine  indorsement,  or,  where  it  is  payable  to 
bearer,  by  a  delivery,  becomes  holder,  may  sue  in  his  own  name  on  the 
contract,  and  if  he  is  a  lona  fide  holder  for  value  he  has  a  good  title  not- 
withstanding any  defect  of  title  in  the  party  (whether  indorser  or  deliverer) 
from  whom  he  took  it." 

We  may  here   notice  the   positions   contained   in  the 
judgment  of  the   Court,  which  show  the  limits  beyond 


{n)  Lord    Blackburn  in  Jones  v.  555. 
Gordon  (1877)  2  App.  Ca.  at  p.'629.  (g)  Jones  v.  Lane  (1838-9)   3  Y. 

(o)  Goodman  v.  Harvey  (1836)  4  &  C.  Ex.  in  Eq.  281,  293. 
A.  &  E.  876  ;  Raphael   v.    Bank  of  {r)     Thiedemann   v.    Goldschmidt 

England   (1855)    17  C.  B.  161,  175,  (1859)  1  D.  F.J.  4. 
25  L.  J.  C.  P.  33:  Bills  of  Exchange  (s)    Bills   of  Exchange  Act,  1882 

Act,  s.  90,  and  Judge  Chalmers'  note  (45  &  46  Vict.  c.  61,  s.  73).  And  they 

thereon.  are   equally  negotiable :  M'Lean  v. 

{p)  The  hoixafide  holder  of  an  in-  Clydesdale    Banking     Co.  (1883)   9 

strament  with  a  forged  indorsement  App.  Ca.  95. 

may   be   exposed    to     considerable  [t]  L.  E,.  8  Q.  B.  374,  42  L.  J.  Q. 

hardsbip.      See    Bohbett   v.  Pinkett  B.  183. 
(1876)   1   Ex.  D.  368,  35  L.  J.  Ex. 
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which  the  special  law  of  English  negotiable  instruments 
cannot  be  extended. 

1.  It  is  extremely  doubtful  whether  the  seal  of  a  cor- 
poration can  be  treated  as  equivalent  to  signature  for  the 
purpose  of  making  an  instrument  under  it  negotiable  at 
common  law  (u). 

2.  A  bond  containing  a  contract  not  merely  to  pay  the 
principal  but  to  cause  the  bonds  to  be  drawn  for  payment 
in  a  specified  manner  cannot  be  negotiable,  since  it  violates 
the  general  rule  that  the  contract  to  pay  must  be  uncon- 
ditional. (It  must  also  be  a  contract  to  pay  money  or  to 
deliver  another  negotiable  security  representing  money  (x) : 
therefore  a  promise  in  writing  to  deliver  1000  tons  of  iron 
to  the  bearer  is  not  negotiable  and  gives  no  right  of  action 
to  the  possessor)  (y). 

3.  Mere  private  agreement  or  particular  custom  cannot 
be  admitted  as  part  of  the  law  merchant  so  as  to  introduce 
new  kinds  of  negotiable  instruments.  But  the  fact  that  a 
universal  mercantile  usage  is  modern  is  no  reason  against 
its  being  judicially  recognized  as  part  of  the  law  merchant. 
The  notion  that  general  usage  is  insufficient  merely  be- 
cause it  is  not  ancient  is  founded  on  the  erroneous  assump- 
tion that  the  law  merchant  is  to  be  treated  as  fixed  and 
invariable  (z). 

(u)  But  it  a  corporation  is  express-  Ex.  348;  Balfour  v.  Ernest  (1859)  5 

ly  enabled  by  statute  to  issue  pro-  C.  B.  N.  S.  601,  28  L.  J.  C.  P.  170; 

missory  notes   under  seal  they  may  Dutton  v.  Marsh  (1871)  L.  R.  6  Q. 

be  sued  on  as  ordinary  promissory  B.  361,  40  L.  J.  Q.  B.  175. 
notes:  Slark  v.  Ilighgate  ArcMvay  (x)  Goodwin  v.  Roba7-ts  (1876)  "Ex. 

Co.  (1814)  5  Taunt.  792,  and  in  any  Ch.,  L.  R.  10  Ex.  337,  1  App.  Ca. 

case  the   addition  of  the  seal  will  476,  45  L,  J.  Ex.  748. 
not   prevent    an    instrument   from  (y)  Dixon  v.  Bovill  (1856)  3  "Macq. 

being  a  good  bill  or  note  if  it  is  also  1,  and  see  Byles  on  Bills,  Ch.    7. 

signed  by  an  agent  or  agents  for  the  Such  a  contract  may  however  be 

company  so  that  it  would  be  good  made  assignable  free  from  equities: 

without  the  seal,  which  may  perhaps  Merchant  Banking  Co.  of  London  v. 

be    regarded    as    an    ear-mark    or  Phcenix  Bessemer  Steel  Co.  (1877)  5 

memorandum  made  by  the  company  Ch.  D.  205,  46  L.  J.  Ch.  418. 
or  its  agents  for  their  own  conveni-  (2)    Goodmn   v.    Robarts,    supra, 

ence:  see  Ualford  v.  Cameron's  Coal-  overruling  Crouch  v.  Credit  Fonder 

brook;  <L-c.,  Co.  (1851)   16  Q.  B.  442,  on  this  point;  Rumball  v.  Metropoli- 

20  L.  J.  Q.  B.  160  ;  Ag</s  v.  Nichol-  tan  Bank  (1877)  2  Q.  B.  D.  194,  46 

son  (1856)  1  H.  &  N.  16.5,  25  L.  J.  L.  J.  Q.  B.  346. 
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The  bonds  of  foreign  governments  issued  abroad  and 
treated  in  the  English  market  as  negotiable  instruments 
are  recognized  as  such  by  law  (a).  So  is  the  provisional 
scrip  issued  in  England  by  the  agent  of  a  foreign  govern- 
ment as  preparatory  to  giving  definite  bonds  (6).  Such 
bonds  or  scrip,  and  other  foreign  instrviments  negotiable 
by  the  law  of  the  country  where  they  are  made,  may  be 
recognized  as  negotiable  by  our  Courts  though  they  do  not 
satisfy  all  the  conditions  of  an  English  negotiable  instru- 
ment (c). 

From  what  was  said  in  Goochuin  v.  Moharts  (d)  in  the  Negoti- 
House  of  Lords  it  seems  that  where  the  holder  of  an  instru-  estoppel, 
ment  puqDorting  on  the  face  of  it  to  be  negotiable,  and  in 
fact  usually  dealt  with  as  such,  intrusts  it  to  a  broker  or 
agent  who  deals  with  it  in  the  market  where  such  usage 
prevails,  he  is  estopped  from  denying  its  negotiable  quality 
as  against  any  one  who  in  good  faith  and  for  value  takes 
it  from  the  broker  or  agent.  But  where  a  person  takes 
documents  of  value,  negotiable  or  not,  from  one  whom  he 
knows  to  be  an  agent  having  limited  authority,  he  must 
at  his  own  peril  ascertain  what  that  authority  is ;  and  this 
whether  his  knowledge  be  derived  from  the  principal  or 
not  (e). 

It  is  also  to  be  observed  that  an  instrument  which  has  How  in- 
been   negotiable   may  cease  to   be   so   in   various   ways,  mllj-^ease 
namely —  to  be  ne- 

Payment  by  the  person  ultimately  liable  (/).  ^°  ^* 

Restrictive  indorsement  (g). 

(a)  Gorgier  v.  ^fieviUe  (1824)  3  B.  {d)  1  App.  Ca.  486,  489,  493,  497. 

&  C.  45.    Negotiability  in  a  foreign  (e)   Earl    of  Sheffield   v.    London 

market  is  not  enough :  A'cifj'v.Zort-  Joint  Stock  Bank  (1888)    13   App, 

don  ami  County  BanUng  Co.  (1887)  Ca.  333,  57  L.  J.  Ch.  986. 

18  Q.  B.  Div.  515.  (/)  Lazarus  v.  Cowie  (1842)  3  Q. 

(6)  Goodwin  v.  Roharts  (1876)  L.  B.  464.      As  to  the  possibility  of 

R.  10  Ex.  76,  affd.  in  Ex.  Gh.  ib.  suing  on  a  bill  after  it  has  been  paid 

337,  in  H.  L.  1  App.  Ca.  476,  45  L.  by  some  other  person,  see  Cook  v. 

J.  Ex.  748.  Lister  (1863)  13  C.  B.  N.  S.  543,  32 

(c)  See  Crouch  v.  Cr6dit  Fonder  L.  J.  C.  P.  121. 

(1873)  L.  R.  8  Q.  B.   at   pp.  384-5  ;  (g)  Bills  of  Exchange  Act,  1882, 

Goodwin  v.   Roharts,  1   App.  Ca.  at  ss.  35,  36. 
pp.  494-5. 


222 


PERSONS   AFFECTED   BY  CONTRACT. 


Crossing  with  the  words  "  not  negotiable  "  (h). 

To  a  certain  extent,  in  the  case  of  bills  payable  to  order, 
indorsement  when  overdue,  which  makes  the  indorsee's 
rights  subject  to  what  are  called  equities  attaching  to  the 
bill  itself,  e.g.  an  agreement  between  the  original  parties 
to  the  bill  that  in  certain  events  the  acceptor  shall  not  be 
held  liable,  but  not  to  collateral  equities  such  as  set- 
off (i). 


Transfer 
of  con- 
tracts 
where 
duties  as 
well  as 
rights 
trans- 
ferred. 


We  have  purposely  left  to  the  last  the  consideration  of 
certain  important  classes  of  contracts  which  may  be  roughly 
described  as  involving  the  transfer  of  duties  as  well  as  of 
rights.     This  happens  in  the  cases 

(A)  Of  transferable  shares  in  partnerships  and  com- 
panies. 

(B)  Of  obligations  (/v)  attached  to  ownership  or  interests 
in  property. 


(A)  Part- 
nerships : 
Shares  in 
ordinary 
partner- 
ships and 
unincor- 
porated 
companies 
may  be 
made 
transfer- 
able at 
cotrimon 
law. 


A.  The  contract  of  partnership  generally  involves  per- 
sonal confidence,  and  is  therefore  of  a  strictly  personal 
character.  But,  "  if  partners  choose  to  agree  that  any  of 
them  shall  be  at  liberty  to  introduce  any  other  person  into 
the  partnership,  there  is  no  reason  why  they  should  not : 
nor  why,  having  so  agreed,  they  should  not  be  bound  by 
the  agreement "  (Z).  At  common  law  the  number  of  per- 
sons engaged  in  a  contract  of  partnership  does  not  make 
any  difference  in  the  nature  or  validity  of  the  contract ; 
hence  it  follows  that  if  in  a  partnership  of  two  or  three  the 
share  of  a  partner  may  be  transferred  on  terms  agreed  on 
by  the  original  partners,  there  is  nothing  at  common  law 
to  prevent  the  same  arrangement  from  being  made  in  the 


(h)  Bills  of  Exchange  Act,  1882, 
B.  77.  A  person  taking  a  cheque  so 
crossed  has  not  and  cannot  give  a 
better  title  than  the  person  from 
whom  he  took  it:  s.  81. 

(t)  See  Ex  parte  Sivan  (1868)  6 
Eq.  344,  359,  where  the  authorities 


are  discussed. 

(/i)  We  use  the  word  here  in  its 
wide  sense  so  as  to  denote  the 
benefit  or  burden  of  a  contract,  or 
both,  according  to  the  nature  of  the 
case. 

{I)  Lindley  on  Partnership,  364. 
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case  of  a  larger  partnership,  however  numerous  the  mem- 
bers may  be ;  in  other  words,  unincorporated  companies 
with  transferable  shares  are  not  unlawful  at  common  law. 
But  this,  as  Lord  Justice  Lindley  observes,  is  now  only  of 
historical  interest  (971). 

At  first  sight  this  may  seem  to  involve  the  anomaly  of  But  no  _ 
a  floating  contract  between  all  the  members  of  the  partner-  contract 
ship  for  the  time  being,  who  by  the  nature  of  the  case  are  and  no 
unascertained  persons  when  we  look  to  any  future  time  («).  anomaly 
But  there  is  no  need  to  assume  any  special  exception  from  "^  *'^^' 
the  ordinary  rules  of  contract.     It  was   pointed  out  by 
Lord  Westbury  that  the  transfer  of  a  share  in  a  partner- 
ship at  common  law  is  strictly  not  the  transfer  of  the  out- 
going partner's  contract  to  the  incoming  partner,  but  the 
formation  of  a  new  contract.      "  By  the  ordinary  law  of 
partnership  as  it  existed  previously  to "   the  Companies 
Acts  "  a  partner  could  not  transfer  to  another  person  his 
share  in  the  partnership.     Even  if  he  attempted  to  do  so 
with  the  consent  of  the  other  partners,  it  would  not  be  a 
transfer  of  his  share,  it  would  in  effect  be  the  creation  of 
a  new  partnership"  (0).      This  therefore  is  to  be  added 
to  the  cases  in  which  we  have  already  found   apparent 
anomalies  to  vanish  on  closer  examination. 

Notwithstanding   the   theoretical   legality   of  unincor-  Practical 

porated  companies,  there  does  not  appear  to  be  any  very  of  u^^n  ^^ 

satisfactory  way  of  enforcing  either  the  claims  of  the  com-  corporated 

pany  against  an  individual  member  (p),  or  those  of  an  woukUe^^ 

individual  member  ag^ainst  the   company  (o).      But   the  ™^^°>  ^^^^ 
n   n         •  1  .       .       '■       "^     )-^^  ,  apart  from 

power  01  lormmg  such  companies  is  so  much  cut  short  by  compul- 

the  Companies  Act,  1862,  which  renders  (with  a  few  ex-  ^'?''?'  P"""". 

•••  ^  visions  of 

(m)  Lindley  on  Companie?,  130—  5  H.  L.  711,  727,   42  L.  J.  Ch.  161. 
135.  (p)  We  have  seen  {supra,  p.  204.) 

(n)    Cp.    per    Abbott     C.J.     in  that  they  cannot  empower  an  officer 

Josephs  V.  Pehrer  (1825)  3  B.  &  C.  to  sue  on  behalf  of  the  association. 
639,  643.      This  line  of  objection,  {q)  See  Lyon  v.  Haynes  (1843)  5 

however,  does  not  appear  to  have  M.  &  Gr.   501  ;  but  perhaps  since 

been  distinctly  taken  in  any  of  the  the  Judicature  Acts  a  partner  can 

cases  where   the   legality  of  joint-  sue  or  be  sued  by  the  partnership  in 

stock  companies  was  discussed.  the  firm -name,  Lindley  on  Partner- 

(0)  Wehh  V.  Whiffin  (1872)  L.  R.  ship,  459. 
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Companies  ceptions)  Unincorporated  and  unprivileged  (r)  partnerships 
of  more  than  twenty  (s)  persons  positively  illegal,  that 
questions  of  this  kind  are  not  likely  to  have  much  practical 
importance  in  future.  In  like  manner  the  transfer  of 
shares  in  companies  as  well  as  their  original  formation  is 
almost  entirely  governed  by  modem  statutes. 

Obliga-  B.  Obligations  ex  contractu  attached  to  ownership  or 

attached  to  i^iterests  in  property  are  of  several  kinds.  With  regard  to 
property,  those  attached  to  estates  and  interests  in  land,  which  alone 
offer  any  great  matter  for  observation,  the  discussion 
of  them  in  detail  is  usually  and  conveniently  treated  as 
belonging  to  the  law  of  real  property.  We  may  however 
point  out  a  real  divergence  in  modem  times  between  com- 
mon law  and  equity  as  to  the  right  way  of  dealing  with 
burdens  imposed  on  the  use  of  land  by  contract. 

A  preliminary  statement  in  a  summary  form  may  be 
useful. 


General 

view 

thereof. 


Obligations  attached  to  ownership  and  interests 
in  property. 

I.  Goods. 

A  contract  cannot  be  annexed  to  goods  so  as  to  follow  the  property  in 
the  goods  either  at  common  law  {t)  or  in  equity  (w). 

By  statute  18  &  19  Vict.  c.  Ill  the  indorsement  of  a  bill  of  lading 
operates  as  a  legal  transfer  of  the  contract,  if  and  whenever  by  the  law 
merchant  it  operates  as  a  transfer  of  the  property  in  the  goods. 

II.  Land  (x). 

a.  Relations  between  landlord  and  tenant  on  a  demise. 


(r)  i.e.  such  as  but  for  the  Act 
would  have  been  mere  partnerships 
at  common  law. 

(s)  Ten  in  the  case  of  banking  : 
Companies  Act,  1862,  s.  4. 

(t)  3rd  resolution  in  Spencer's 
ca.,  1  Sm.  L.  C.  65  ;  Splidt  v. 
Bo%oles  (1808)  10  East  279.  "In 
general  contracts  do  not  by  the  law 
of  England  run  with  goods:"  Black- 
bum  on  Sale,  276. 


(u)  De  Mattos  v.  Gihson  (1858)  4 
De  G.  &  J.  276,  295. 

{x)  On  this  generally  see  Dart  V. 
&  P.  2.  862  sqq.  ;  3rd  Report  of  R. 
P.  Commission,  Dav.  Conv.  1,  122 
(4th  ed.) ;  and  above  all  the  notes 
to  Spencer's  ca.  in  1  Sm.  L.  C. :  and 
also  as  to  covenants  in  leases  the 
notes  to  Thursby  v.  Plant,  1  Wma 
Saund.  278-281,  299,  305. 
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Burden  : 
of  lessee's  covenants 


of  lessor's  covenants 

Benefit : 

of  lessee's  covenants 


As  to  an  existing  thing  parcel 
of  the  demise,  assignees  are  bound 
whether  named  or  not. 

As  to  something  to  be  newly 
made  on  the  premises,  assignees 
are  bound  only  if  named  {y). 

runs  with  the  reversion. 
(32  Hen.  VIII.,  c.  34.) 


runs  with  the  reversion. 
(32  Hen.  VIII.,  c.  34.) 

The  statute  of  Henry  VIII.  applies  only  to  demises  under  seal  (s),  and 
includes  (by  construction  in  Spencer's  ca.)  only  such  covenants  as  touch  and 
concern  the  thing  demised  (a). 

of  lessor's  covenants  runs  with  the  tenancy. 

See  also  44  &  45  Vict.  c.  41,  ss.  10,  11,  58. 

Note. 

(i)  The  lessee  may  safely  pay  rent  (I)  to  his  lessor  so  long  as  he  has  no 
notice  of  any  grant  over  of  the  reversion  :  4  &  5  Anne  c.  3  [in  Rev.  Stat.  : 
al.  4  Ann.  c.  16],  which  is  in  fact  a  declaration  of  common  law  :  see  per 
Willes  J.  L.  R.  5  C.  P.  594. 

(ii)  The  lessee  may  still  be  sued  on  his  express  covenants  (though 
under  the  old  practice  he  could  not  be  sued  in  debt  for  rent)  after  an  assign- 
ment of  the  term  (c). 

(iii)  The  doctrine  concerning  a  reversion  in  a  term  of  years  is  the  same 
as  concerning  a  freehold  reversion  (d). 

(iv)  Where  the  statute  of  Henry  VIII.  does  not  apply,  the  assignee  of 
the  reversion  cannot  sue  an  original  lessee  who  has  assigned  over  all  his 
estate,  there  being  neither  privity  of  estate  nor  privity  of  contract  (c). 

/3.  Mortgage  debts. 

The  transfer  of  a  mortgage  security  operates  in  equity  as  a  transfer  of 
the  debt  (/).     Notice  to  the  mortgagor  is  not  needed  to  make  the  assign- 


(y)  As  to  this  distinction,  see  1 
Sm.  L.  C.  81-84. 

(z)  e.g.  Smith  v.  Eggington  (1874) 
L.  R.  9  C.  P.  145,  43  L.  J.  C.  P. 
140. 

(«)  For  the  meaning  of  this  see 
1  Sm.  L.  C.  79  ;  Fleetwood  v.  Bull 
(1889)  23  Q.  B.  D.  35. 

(6)  In  the  case  of  the  lessee's 
covenants  other  than  for  payment  of 
rent,  an  assignee  of  the  reversion 
is  not  bound  to  give  notice  of  the 
assignment  to  the  lessee  as  a  con- 
dition precedent  to  enforcing  his 
rights  :  Scaltock  v.  Harston   (1875) 


1  C.  P.  D.  106,  45  L.  J.  C.  P.  125. 

(c)  1  Sm.  L.  C.  84,  1  Wms. 
Saund.  298 

{d)  1  Sm.  L.  C,  74,  75. 

(c)  Allcock  V.  Moorhouse  (1882)  9 
Q.  B.  Div.  366. 

(/)  This  is  one  of  the  cases  in 
which  the  equitable  transfer  of  a 
debt  is  not  made  =  a  legal  transfer 
by  the  Judicature  Act,  1873.  In 
practice  an  express  assignment  of 
the  debt  is  always  added :  the  old 
power  of  attorney  however  is  now 
superfluous. 
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ment  valid  ;  but  without  such  notice  the  assignee  is  bound  by  the  state 
of  the  accounts  between  mortgagor  and  mortgagee  {g). 

y.  Rent-charges  and  annuities  imposed  on  land  independently  of  tenancy 
or  occupation  (h). 

An  agreement  to  grant  an  annuity  charged  on  land  implies  an  agree- 
ment to  give  a  personal  covenant  for  payment  (i)  ;  but  by  a  somewhat 
curious  distinction  the  burden  of  a  covenant  to  pay  a  rent- charge  does 
not  run  with  the  land  charged,  nor  does  the  benefit  of  it  run  with  the 
rent  (k). 

5.  Other  covenants  not  between  landlord  and  tenant,  relating  to  land 
and  entered  into  with  the  owner  of  it. 

The  benefit  runs  with  the  covenantee's  estate  so  that  an  assignee  can 
sue  at  common  law.  The  lessee  for  years  of  the  covenantee  may  enforce 
the  covenant  as  an  assign  if  assigns  are  named  (I).  It  is  immaterial 
whether  the  covenantor  was  the  person  who  conveyed  the  land  to  the 
covenantee  or  a  stranger  (m).  The  usual  vendor's  covenants  for  title  come 
under  this  head. 

€.  The  like  covenants  entered  into  by  the  owner. 

The  burden  of  such  covenants  appears  on  the  whole  not  to  run  with  the 
land  in  any  case  at  common  law  (n).  But  where  a  right  or  easement 
affecting  land — such  as  a  right  to  get  minerals  free  from  the  ordinary 
duty  of  not  letting  down  the  surface — is  granted  subject  to  the  duty  of 
paying  compensation  for  damage  done  to  the  land  by  the  exercise  of  the 
right,  there  the  duty  of  paying  compensation  runs  at  law  with  the  benefit 
of  the  grant.  Here,  however,  the  correct  view  seems  to  be  that  the  right 
itself  is  a  qualified  one — viz.  to  let  down  the  surface,  &c.,  paying  compen- 
sation and  not  otherwise  (o). 

The  burden  does  run  with  the  land  in  equity  (subject  to  the  limitation 
to  be  mentioned)  in  this  sense,  that  a  court  of  equity  will  enforce  the 


(cj)  Jones  V.  Gihho7is  (1864)  9  Ves.  (l)  Taite  v.  Gosling  (1879)  11  Ch. 
407,  411  ;  Mattheios  v.  Walhoyn  D.  273,  48  L.  J.  Ch.  397. 
(1798)  4  Ves.  118,  126.  '  (m)  Coritra  Sugd.  V.  &  P.  584—5, 
(/()  These  must  be  regarded  as  but  alone  among  modern  writers, 
arising  from  contract  (we  do  not  The  cases  from  the  Year  Books 
speak  of  rents  or  services  incident  relied  on  by  Lord  St.  Leonards 
to  tenure)  :  the  treatment  of  rent-  (Pakenham's  ca.  H.  42  E.  III.  3,  pi. 
charges  in  English  law  as  real  rights  14,  Home's  ca.  M.  2  H.  IV.  6,  pi.  25) 
or  incorporeal  hereditaments  seems  seem  to  show  only  that  it  was  once 
arbitrary.  For  a  real  right  is  the  thought  doubtful  whether  the 
power  of  exercising  some  limited  assignee  could  sue  without  being 
part  of  the  rights  of  ownership,  and  also  heir  of  the  original  covenantee. 
is  quite  distinct  from  the  right  to  See  also  0.  W.  Holmes,  The  Corn- 
receive  a  fixed  payment  without  the  mon  Law,  395,  404. 
immediate  power  of  doing  any  act  of  (?i)  3rd  report  of  R.  P.  Commis- 
ownership  on  the  property  on  which  sioners,  in  1  I)av.  Con  v.  Austerherry 
the  payment  is  secured.  v.  Corporation  of  Oldham  (1885)  29 

((•)  Bower  V.  Cooper  (1842)  2  Ha.  Cli.  Div.  750. 

408,  11  L.  J.  Ch.  287.  (o)  Aspden  v.  Seddon  (1876)  1  Ex. 

(A-)  1  Wnis.  Saund.  303.  Div.  496,  509,  46  L.  J.  Ex.  353. 
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covenant  against  assignees  who  have  actual  or  constructive  (/ )  notice  of  it ; 
and  when  the  covenant  is  for  the  benefit  of  other  land  (as  in  practice  is 
commonly  the  case)  the  benefit  generally  though  not  always  runs  with  that 
other  land. 

Explanation.  Let  us  call  the  land  on  the  use  of  which  a  restriction  is 
imposed  by  covenant  the  quasi-servient  tenement,  and  the  land  for  whose 
benefit  it  is  imposed  the  quasi-dominant  tenement.  Now  restrictive 
covenants  may  be  entered  into 

(1)  By  a  vendor  as  to  the  use  of  other  land  retained  or  simultaneously 
sold,  for  the  benefit  of  the  land  sold  by  him  : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement  and  the 
benefit  also  runs  with  the  quasi-dominant  tenement. 

(2)  By  a  purchaser  as  to  the  use  of  the  land  purchased  by  him,  for  the 
benefit  of  other  land  retained  or  simultaneously  sold  by  the  vendor  : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement,  and 
the  benefit  may  run  with  the  quasi-dominant  tenement  when  such  is  the 
intention  of  the  parties,  and  especially  when  a  portion  of  land  is  divided 
into  several  tenements  and  dealt  with  according  to  a  prescribed  plan  (q). 

All  these  rights  and  liabilities  being  purely  equitable  are  like  all  other 
equitable  rights  and  liabilities  subject  to  the  rule  that  purchase  for  value 
without  notice  is  an  absolute  defence. 

Further,  this  doctrine  applies  only  to  restrictive,  not  to  affirmative 
covenants.  Thus  it  does  not  apply  to  a  covenant  to  repair.  "  Only  such 
a  covenant  as  can  be  complied  with  without  expenditure  of  money  will 
be  enforced  against  the  assignee  on  the  ground  of  notice  "  (?•). 

The  only  points  which  seem  to  call  for  more  notice  here  Furthi  r 
are  the  doctrines  as  to  bills  of  lading  (I.)  and   restrictive  ^g  to  bilia 
covenants  as  to  the  use  of  land  (II.  e).  °^  lading. 

As  to  (I.)  it  is  to  be  borne  in  mind  that  bills  of  lading 
are  not  properly  negotiable  instruments,  though  they  may 
be  called  so  "  in  a  limited  sense  as  against  stoppage  m 
transitu  only  "  (s).  As  far  as  the  law  merchant  goes  the 
bill  of  lading  onl}-  represents  the  goods,  and  does  not  enable 

[p)    Wilson  V.  ffart  (1866)  1  Ch.  (r)    Lindley     L.J.    Hayimod    v. 

463  ;  Patman  v.  Harland  (1881)  17  Brunswick  Building  Society  (1881)  8 

Ch.  D.  353,  50  L.  J.  Ch.  642.  Q.  B.  Div.  403,  410,  51  L.  J.  Q.  B. 

(q)  Keates  v.  Lyon,  4  Ch.  218,  38  73.     L.  &  S.   W.  By.  Co.  v.  Gomm, 

L.  J.  Ch.  357,  and  other  cases  there  20  Ch.  Div.  562,  51  L.  J.  Ch.  530  ; 

considered.     Ilarrisonv.Good  (1871)  Austerherryv.  Corporation  of  Oldham, 

11  Eq.  338,  40  L.  J.  Ch.  294;  Renals  supra  ;  Hall  v.  Ewin  (1887)  37  Ch, 

V.  Coiolishaw  (1878)    9  Ch.  D.  125,  Div.  74,  57  L.  J.  Ch.  95. 

11  Ch.  Div.  866,  48  L.  J.  Ch.  830  ;  (s)  /^o- Willes  J.  Fuentes  v.  Montis 

Spicer  V.  Martin  (1888\  14  App.  Ca.  (1868)  L.  R.  3  C.  P.  at  p.  276   (38 

12,  58  L.  J.  Ch,  309.  L.  .T.  C.  P.  95). 

Q  2 
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any  one  who  gets  it  into  his  hands  to  give  a  better  title 
than  his  own  to  a  transferee  ;  "  the  transfer  of  the  symbol 
does  not  operate  more  than  a  transfer  of  what  is  repre- 
sented "  (t).  And  the  whole  effect  of  the  statute  is.  to 
attach  the  rights  and  liabilities  of  the  shipper's  contract 
not  to  the  symbol,  but  to  the  property  in  the  goods  them- 
selves (u) :  the  right  to  sue  on  the  contract  contained  in 
the  bill  of  lading  is  made  to  "  follow  the  property  in  the 
goods  therein  specified  ;  that  is  to  say,  the  legal  title  to 
the  goods  as  against  the  indorser  "  («). 

As  to  bur-      As  to  (II.  e)  the  theory  of  the  common  law  is  to  the 
venants*^"'  following  effect.     The  normal  operation  of  a  contract,  as 
running      ^yg  j^g^ye  already  had  occasion  to  say,  is  to  limit  or  cut  short 
difference   in  some  way  the  contracting  party's  control  over  his  own 
between     g^ctions.    Among  other  kinds  of  actions  the  exercise  of  rights 
equity        of  ownership  over  a  particular  portion  of  property  may  be 
TVettment  thus  limited.     So  far  then  an  owner  "may  bind  himself  by 
of  the         covenant  to  allow  any  right  he  pleases  over  his  property"  (y) 
at  C.  L.      or  to  deal  with  it  in  any  way  not  unlawful  or  against 
public  policy  (2).     But  if  it  be  sought  to  annex  such  an 
obligation  to  the  property  itself,  this  is  a  manifest  depar- 
ture from  the  ordinary  rules  of  contract.     An  obligation 
attached  to  property  in  this  manner  ceases  to  be  only  a 
burden  on  the  freedom  of  the  contracting  party's  individual 
action,  and  becomes  practically  a  burden  on  the  freedom  of 
ownership.     Now  the  extent  to  which  the  law  will  recog- 
nize such  burdens  is  already  defined.     Certain  well-known 
kinds  of  permanent  burdens  are  imposed  by  law,  or  may  be 
imposed  by  the  act  of  the  owner,  on  the  use  of  land,  for  the 


(<)  Gurney  v.  Behrend  (1854)  3  E.  of    pledge  see    Scwcll    v.    Burdick 

&  B.  622,  633,  23  L.  J.  Q.  B.  265.  (1884)  10  App.  Ca.  74,  103. 

(«)  Fox  V.  Nott  (1861)  6  H.  &  N.  (y)  Hill  v.  Tupper  (1863)  2  H.  &  C. 

630,  636,  30  L.  J.  Ex.  259  ;  Smurth-  121,  127,  32  L.  J.  Ex.  217. 

waite  V.  WUkins  (1862)  11  C.  B.  N.  (s)  It  is  not  unlawful  for  a  land- 

S.  842,  850,  31  L.  J.  C.  P.  214.  owner  to  let  all  his  land  lie  waste  ; 

{x)   The  Freedom,  L.  R.  3  P.  C.  but  a  covenant  to  do  so  would  pro- 

594,  599.   As  to  indorsement  by  way  bably  be  invalid. 
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permanent  benefit  of  other  land :  these,  and  these  only,  are 
recognized  as  being  necessary  for  the  ordinary  convenience 
of  mankind,  and  new  kinds  cannot  be  admitted.  And  this 
principle,  it  may  be  observed,  is  not  peculiar  to  the  law  of 
England  (a).  Easements  and  other  real  rights  in  re  aliena 
cannot  therefore  be  extended  at  the  arbitrary  discretion  of 
private  owners  :  "  it  is  not  competent  for  an  owner  of  land 
to  render  it  subject  to  a  new  species  of  burden  at  his  fancy 
or  caprice  "  (&).  Still  less  is  it  allowable  to  create  new 
kinds  of  tenure  or  to  attach  to  property  incidents  hitherto 
unknown  to  the  law.  But  if  it  is  not  convenient  or  allow- 
able that  these  things  should  be  done  directly  in  the  form 
of  easements  neither  is  it  convenient  or  allowable  that 
they  should  be  done  indirectly  in  the  form  of  obligations 
created  by  contract  but  annexed  to  ownership.  If  the 
burden  of  restrictive  covenants  is  to  run  with  land,  people 
can  practically  create  new  easements  and  new  kinds  of 
tenure  to  an  indefinite  extent.  Such  appears  to  be  the 
view  of  legal  policy  on  which  the  common  law  doctrine 
rests  (c). 

On  the  other  hand  the  Court  of  Chancery  treated  the  In  equity, 
question  differently,  looking  not  so  much  at  general  policy 
as  at  individual  rights.  An  owner  of  land  has  bound 
himself  by  contract  to  limit  his  use  of  that  land  in  a  par- 
ticular manner  :  why  should  his  successors  in  title  not  be 
bound  also,  save  in  the  case  of  a  purchase  for  value  with- 

(«)  Cp.  Savigny,  Obi.  1.  7  :  and  Willes    J.  ib.  12  C.  B.  N.  S.  111. 

for  a  singular  coincidence  in  detail  The   Courts  might  have  held  that 

D.  8.  3.  de   serv.    praed.  rust.  5  §  1,  new  negative  easements   might  be 

6  pr.  =  Clayton   v.    Corby   (1843)  5  created,  but   not  positive    ones,  but 

Q.  B.  415,  14  L.  J.  Q.  B.  364.  this  solution  does  not  seem  to  have 

(6)   Per    Martin    B.   Nuttall    v.  ever  been  proposed  :  and  the  whole 

iJracewcZZ  (1866)  L.  R.   2  Ex.  10,  36  subject   of    negative    easements    is 

L.  J.  Ex.  1;  for  the  C.  L.  principles  still   obscure,  as   is   shown   by   the 

generally    see    Ackroyd    v.     Smith  widely   dififerent    opinions   held   in 

(1850)  10  C.  B.  164,  19  L.  J.  C.  P.  Balton  v.  Angus  (1881)   6  App.  Ca. 

315  ;  Bailey  v.  Stephens  (1862)    12  740,  50  L.  J.  Q.  B.  689. 
C.  B.  N.  S.  91,  31  L.  J.  C.  P.  226.  (c)   See   per  Willes  J.  delivering 

Rights  of  this  kind  are  to  be  care-  the   judgment   of   the   Ex.    Ch.   in 

fully      distinguished     from     those  Dennett  v.  Atherton  (1872)   L.  R.  7 

created  by  grants  in  gross  ;  see  per  Q.  B.  316,  325. 
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out  notice  of  the  restriction  ?  It  is  no  hardship  on  them  ; 
for  those  who  buy  the  land  subject  to  the  restriction  will 
pay  so  much  the  less,  and  the  intention  of  the  parties  would 
be  frustrated  if  contracts  of  this  kind  were  considered  merely 
personal.  The  history  of  the  doctrine  is  somewhat  curious. 
Lord  Brougham  adopted  and  enforced  what  we  have  called 
the  common  law  theory  in  an  elaborate  judgment  which 
seems  to  have  been  intended  to  settle  the  question  (d).  But 
this  judgment,  though  treated  as  an  authority  in  courts  of 
law  (e),  has  never  been  followed  in  courts  of  equity.  After 
being  disregarded  in  two  reported  cases  (J)  it  was  overruled 
by  Lord  Cottenham  in  Tiolk  v.  Moxhay  (g),  now  the  leading 
case  on  the  subject.  The  most  important  of  the  recent 
cases  are  Keates  v.  Lyon  (Ji)  (where  the  authorities  are 
collected),  Haywood  v.  Brunsiuick  Buildmg  Society  (i), 
which  decided  that  the  rule  applies  onl}-  to  negative 
covenants,  and  Nottingham  Brick  Co.  v.  Butler  (J).  When 
a  vendor  sells  land  in  building  lots  and  takes  restrictive 
covenants  in  identical  terras  from  the  several  purchasers, 
not  entering  into  any  covenant  himself,  it  is  a  question  of 
fact  whether  these  covenants  are  meant  to  operate  for 
the  protection  of  purchasers  between  themselves.  The 
vendor's  not  reserving  any  part  of  the  property  for 
himself  is  strong  evidence  that  such  was  the  intention ; 
and  if  so  any  purchaser  can  enforce  the  restriction 
against  any  other  purchaser,  or  his  assigns  having  notice, 
nor  can  the  vendor  release  the  covenant  to  any  pur- 
chaser or  his  successors  in  title  without  the  consent  of 
all  the  rest  (k). 

(d)  Keppdl  V.  Bailey  (1834)  2  M.  Ch.  357. 

&  K.  527.  {i)  (1881)  8  Q.  B.  Div.  403,  51  L. 

(c)  Hill  V.  Tuppcr  (1863)  2  H.  &  J.  Q.  B.  73. 

C.  121,  32  L.J.  Ex.  217.  (j)    (1886)    16    (J.    B.    Div.    778. 
(/)    Whatman   v.  Gibson  (1838)   9  For  the  corresponding  Scottish  doc- 
Sim.  196  ;  Mann  v.  Stephens  (1846)  trine  see  Hislop  v.  Leclcie  (1881)  6 
15  Sim.  377.  App.  Ca.  560. 

(j)  (1848)  2  Ph.  774.  See  per  Fry  {k)  See  Spicer  v.  Martin  (1888)  12 

J.  in  Luker  v.  Dennis  (1877)  7  Ch.  App.  Ca.  12,  23,  58  L.  J.  Ch.  309, 

D.  227  at  pp.  235,  236,  47  L.  J.  Ch.  per  Lord  Macnaghten,  approving 
174.  the  statement  of  Hall  V.  C.  in  Renals 

(h)  (1869)   4  Ch.  218,  38   L.   J.       v.  Cowlishxw,  9  Ch.  D.  12.'>,  129. 
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The  result  of  the  equitable  doctrine  is  in  practice  to  The  foun- 
enable  a  great  number  and  variety  of  restrictions  to  be  t^e 
imposed  on  the  use  of  land  for  an  indefinite  time,  subiect  equitable 

^  ,  ...       doctrine. 

to  the  contingency  of  a  purchase  for  value  without  notice 
of  the  restriction  (I).  But  equity  does  not  profess  to 
enforce  a  restrictive  covenant  on  a  purchaser  with  notice 
as  being  a  constructive  party  to  the  covenant ;  it  only 
restrains  him  from  using  the  land  in  a  manner  which  would 
be  unconscientious  as  depriving  the  covenantee  of  his 
effectual  remedy.  So  far  as  common  law  remedies  go, 
covenants  of  this  kind  can  be  always  or  almost  always 
evaded  ;  if  the  equitable  remedy  by  injunction  were 
confined  to  the  original  covenantor,  that  also  could  be 
evaded  by  a  collusive  assignment.  On  this  princi^Dle  how- 
ever an  assign  cannot  be  and  is  not  made  answerable  for 
the  active  performance  of  his  predecessor's  covenant :  he 
can  only  be  expected  not  to  prevent  its  performance. 
Hence  the  decisions  to  that  effect  which  have  been 
cited  ())t).  The  jurisdiction  is  a  strictly  personal  and 
restraining  one.  No  rule  of  the  law  of  contract  is  violated, 
for  the  assign  with  notice  is  not  liable  on  the  contract  but 
on  a  distinct  equitable  obligation  in  his  own  person.  Lord 
Brougham  fell  into  the  mistake  of  supposing  that  the 
covenant  must  be  operative  in  equity,  if  at  all,  by  way  of 
giving  effect  to  an  intention  to  impose  permanent  burdens 
unknown  to  the  law.  Equity  does  not  trouble  itself  to 
assist  intentions  which  have  no  legal  merits,  and  any  such 
action,  Lord  Brougham  rightly  saw,  was  beyond  its  proper 
province.  The  decision  of  Keppell  v.  Bailey  (n)  was 
erroneous  on  this  point,  not  from  any  defect  of  reasoning 
in  the  judgment,  but  because  the  reasoning  proceeded  on 
an  erroneous  assumption. 


(I)   When  there   has   once  been  (not  by  the  present  writer)  on  ffall 

such  a  purchase,  a  subsequent  pur-  v.  Ewin,  36  W.  R.  84,  37  Cb.  Div. 

chaser  cannot  be  affected  by  notice.  74,    57   L.   J.    Ch.    95,    where   the 

See  per  Lindley  L.J.  16  Q.  B.  Div.  doctrine  is  well  explained, 

atp  788.  (»)  2  M.  &  K.  527. 

(m)  See  a  note  in  L.  Q.  R.  iv.  119 
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Change  of  The  true  principle  is  further  illustrated  by  the  rule  that 
even  with  notice  an  assign  is  not  liable  "  where  an  altera- 
tion takes  place  through  the  acts  or  permission  of  the 
plaintiff  or  those  under  whom  he  claims,  so  that  his 
enforcing  his  covenant  becomes  unreasonable  "  (o).  Were 
the  liability  really  on  the  covenant,  nothing  short  of 
release  or  estoppel  would  avoid  it. 

(o)  Fry  L.J.  in  Sayers  v.  Collyer  not  to  be  recognized  :    Trustees  v. 

(1884)  28  Ch.  Div.  103,  109,  52  L.  Thacher  (1882)  87  N.  Y.  311,  where, 

J.  Ch.  770,  explaining  the  limits  of  the  residential  amenity  of  a  street 

the  rule  as  originally  laid  down  in  having     been     destroyed     by     the 

Dulceof  Beclfordw.Trustecsof  British  elevated  railway,  the  court  refused 

Museum  (1822)  2  M.  &  K.  552.     In  to  enforce  a  covenant  against  using 

New  York   this  limitation    seems  the  houses  for  trade. 
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CHAPTER  VI. 

Duties  under  Contract. 
1.    Interpretation  generally ^ 

We  have  now  gone  through  the  general  and  necessary  Necessity 

elements  of  a  contract,  and  shall  hereafter  consider  the  „  ^f^^^' 
'  pretation. 

further  causes  which  may  annul  or  restrain  its  normal 
effect.  This  work  is  not  directly  concerned  with  the 
rules  of  law  which  govern  the  construction,  performance, 
and  discharge  of  contracts.  But  we  cannot  apply  the 
principles  by  which  disputes  as  to  the  validity  of  an 
agreement  have  to  be  determined  without  first  determining 
what  the  substance  of  the  agreement  is ;  and  a  dispute  as 
to  the  original  substance  and  force  of  a  promise  may  often 
be  resolved  into  a  conflict  on  the  less  fundamental  question 
of  what  is  a  sufficient  performance  of  a  promise  admitted 
to  be  binding.  A  summary  view  of  the  leading  rules  of 
interpretation  may  therefore  be  found  useful  at  this  stage. 
We  suppose  an  agreement  formed  with  all  the  positive 
requisites  of  a  good  contract ;  and  we  proceed  to  ascer- 
tain what  are  the  specific  duties  created  by  this  agreement. 

If  there  be  not  any  special  cause  of  exception,  the  Measure  of 
promisor  must  fulfil  the  obligation  which  his  own  act  has  du*ty!^^°^  ^ 
created.  He  must  perform  his  promise  according  to  its 
terms.  Here  there  are  two  distinct  elements  of  which 
either  or  both  may  be  more  or  less  difficult  to  ascertain : 
first  the  terms  in  which  the  promise  was  made,  and  then 
the  true  sense  and  effect  of  those  terms.  The  former 
must  be  determined  by  proof  or  admission,  the  latter  by 
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Expecta- 
tion of 
promisee. 


Reason- 
able effect 
of  promise 
on  pro- 
misee. 


interpretation,  which,  however,  may  have  to  take  account 
of  specific  facts  other  than  those  by  which  the  promise 
itself  is  established.  We  assume  the  terms  to  be  reduced 
to  a  form  in  which  the  Court  can  understand  them,  as  for 
example  by  translation  from  any  language  of  which  the 
Court  does  not  assume  judicial  knowledge,  or  by  explana- 
tion of  terms  of  art  in  sciences  other  than  the  law, 
which  is  really  a  kind  of  translation  out  of  the  language 
of  specialists. 

The  nature  of  a  promise  is  to  create  an  expectation  in 
the  person  to  whom  it  is  made.  And,  if  the  promise  be 
a  legally  binding  one,  he  is  entitled  to  have  that  expecta- 
tion fulfilled  by  tlie  promisor.  It  has,  therefore,  to  be 
considered  what  the  promisor  did  entitle  the  promisee  to 
expect  from  him.  Every  question  which  can  arise  on  the 
interpretation  of  a  contract  may  be  brought,  in  the  last 
resort,  under  this  general  form. 

In  order  to  ascertain  what  the  promisee  had  a  right  to 
expect,  we  do  not  look  merely  to  the  words  used.  We 
must  look  to  the  state  of  things  as  known  to  and  affecting 
the  parties  at  the  time  of  the  promise,  including  their 
information  and  competence  with  regard  to  the  matter  in 
hand,  and  then  see  what  expectation  the  promisor's  words, 
as  uttered  in  that  state  of  things,  would  have  created  in 
the  mind  of  a  reasonable  man  in  the  promisee's  place  and 
with  the  same  means  of  judgment  (a).  The  reasonable 
expectatioD  thus  determined  gives  us  the  legal  effect  of 
the  promise. 

Now  this  measure  of  the  contents  of  the  promise  will 
be  found  to  coincide,  in  the  usual  dealings  of  men  of  good 
faith  and  ordinary  competence,  both  with  the  actual 
intention  of  the  promisor  and  with  the  actual  expectation 
of  the  promisee.  But  this  is  not  a  constant  or  a  necessary 
coincidence.  In  exceptional  cases  a  promisor  may  be 
bound  to  perform  something  which  he  did  not  intend  to 


(a)  See  per  Blackburn  J.  Smith 
V.   ILiyhcs   (1871)   L.   R.   6  Q.  B. 


597,  607,  40  L.  J.  Q.  B.  211;  Birr  ell 
V.  Dryer  (1884)  9  App.   Ca.  345. 
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promise,  or  a  promisee  may  not  be  entitled  to  require  that 
performance  which  he  understood  to  be  promised  to  him. 
The  problem  has  been  dealt  with  by  moralists  as  well  as 
by  lawyers.  Paley's  solution  is  well  known,  and  has  been 
quoted  by  text- writers  and  in  Court  (6)  :  "where  the 
terms  of  promise  admit  of  more  senses  than  one,  the 
promise  is  to  be  performed  in  that  sense  in  which  the 
proraiser  apprehended  at  the  time  that  the  promisee 
received  it."  But  this  does  not  exactly  hit  the  mark. 
Reflection  shows  that,  without  any  supposition  of  fraud, 
Paley's  rule  might  in  peculiar  cases  (and  only  for  such 
cases  do  we  need  a  rule)  give  the  promisee  either  too  much 
or  too  little.  And  Archbishop  Whately,  a  writer  of  great 
acuteness  and  precision  within  the  limits  he  assigned  to 
himself,  perceived  and  corrected  the  defect :  "  Paley,"  he 
says,  "  is  nearly  but  not  entirely  right  in  the  rule  he  has 
here  laid  down  ....  Every  assertion,  or  promise,  or 
declaration  of  whatever  kind,  is  to  be  interpreted  on  the  X 
principle  that  the  right  meaning  of  any  expression  is  that 
which  may  he  fairly  presumed  to  he  understood  by  it  "(c). 
And  such  is  the  rule  of  judicial  interpretation  as  laid 
down  and  used  in  our  Courts.  "  In  all  deeds  and  instru- 
ments " — and  not  less,  when  occasion  arises,  in  the  case  of 
spoken  words — "  the  language  used  by  one  party  is  to  be 
construed  in  the  sense  in  which  it  would  be  reasonably 
understood  by  the  other  "  {d).  All  rules  of  construction 
may  be  said  to  be  more  or  less  direct  applications  of  this 
principle.  Many  rules  of  evidence  involve  it,  and  in 
particular  its  development  in  one  special  direction,  exten- 
ded from  words  to  conduct,  constitutes  the  law  of  estoppel 
in  pais,  which  under   somewhat    subtle    and    technical 

{}))  L.  E.  6  Q.  B.  600,  610.  subtilty,  that  a  promisor  who  has  by 

(c)  Paley,    Moral    Phil.    iii.    5  ;  his  own  fault  caused  the  promisee 

Whately  thereon   in   notes   to   ed.  to  expect  more  than  was  meant  is 

1859.     I  am  indebted  to  my  learned  bound  'non  ex  vi  promissionis  sed 

friend  Mr.  A.  V.  Dicey  for  calling  ex  damno  per  culpam  dato.' 

my  attention  to  Whately's  amend-  (d)    Blackburn    J.   in    Fowkes    v. 

ment.     Austin's  attempt  (Jurispru-  Manchester   and   London  Assurance 

dence,  i.  456,  ed.   1869)  is  nothing  Association   (1863)   3  B.  &  S.  917, 

to     the    purpose.      Some     modern  929,  32  L.  J.  Q.  B.  153,  159. 
civilians    have    said,    with    useless 
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appearances  is  perhaps  the  most  complete  example  of  the 
power  and  flexibility  of  English  jurisprudence. 
Agree-  ^g  have  already  seen  that  the  terms  of  an  offer  or 

ments  .  "^ 

evidenced  promise  may  be  expressed  in  words  written  or  spoken,  or 
ruir"*^°^"  conveyed  partly  in  words  and  partly  by  acts,  or  signified 
against  wholly  by  acts  without  any  use  of  words  (e).  For  the 
variations,  p^^rposos  of  evidence,  the  most  important  distinction  is 
not  between  express  and  tacit  significations  of  intention, 
but  between  writing  and  all  other  modes  ot  manifesting 
one's  intent.  The  purpose  of  reducing  agreements  to 
writing  is  to  declare  the  intention  of  the  parties  in  a 
convenient  and  permanent  form,  and  to  preclude  subse- 
quent disputes  as  to  what  the  terms  of  the  agreement 
were.  It  would  be  contrary  to  general  convenience,  and 
in  the  great  majority  of  cases  to  the  actual  intention  of 
the  parties  at  the  time,  if  oral  evidence  were  admitted  to 
contradict  the  terms  of  a  contract  as  expressed  in  writing 
by  the  parties.  Interpretation  has  to  deal  not  with  con- 
jectured but  with  manifest  intent,  and  a  supposed  intent 
which  the  parties  have  not  included  in  their  chosen  and 
manifest  form  of  expression  cannot,  save  for  exceptional 
causes,  be  regarded.  Our  law,  therefore,  does  not  admit 
evidence  of  an  agreement  by  word  of  mouth  against  a 
written  agreement  in  the  same  matter.  The  rule  is  not  a 
technical  one,  and  is  quite  independent  of  the  peculiar 
qualities  of  a  deed.  "  The  law  prohibits  generally,  if  not 
universally,  the  introduction  of  parol  evidence  to  add  to  a 
written  agreement,  whether  respecting  or  not  respecting 
land,  or  to  vary  it "  (/).  "  If  A.  and  B.  make  a  contract 
in  writing,  evidence  is  not  admissible  to  show  that  A. 
meant  something  different  from  what  is  stated  in  the 
contract  itself,  and  that  B.  at  the  time  assented  to  it.  If 
that  sort  of  evidence  were  admitted,  every  written  docu- 
ment would  be  at  the  mercy  of  witnesses  that  might  be 
called  to  swear  anything  "  (g). 

(c)  r.  10,  above.  (</)    Per    Pollock    C.B.  Nichol  v. 

(/)  Martinv.  P//croft  (1852)  2  D.       Oodts  (1854)  lOEx.  191,194,23  L.  J. 

M.  G.  785,  795,  22  L.  J.  Ch.  94.  Ex.  314.    See  also  Uutsoii  v.  Browne 
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Under  normal  conditions  the  same  rule  prevails  in  Rule  of 
equity,  and  this  in  actions  for  specific  performance  as  well  ^*^"'  ^' 
as  in  other  proceedings,  and  whether  the  alleged  variation 
is  made  by  a  contemporaneous  (Ji)  or  a  subsequent  (i)  verbal 
agreement.  "  Variations  verbally  agreed  upon  .  .  .  are 
not  sufficient  to  prevent  the  execution  of  a  written  agree- 
ment, the  situation  of  the  parties  in  all  other  respects 
remaining  unaltered  "  (k). 

Similarly,  when  a  question  arises  as  to  the  construction 
of  a  written  instrument  as  it  stands,  parol  evidence  is  not  /^ 
admissible  (and  was  always  inadmissible  in  equity  as  well 
as  at  law)  to  show  what  was  the  intention  of  the  parties,  y 
A  vendor's  express  contract  to  make  a  good  marketable 
title  cannot  be  modified  by  parol  evidence  that  the  pur- 
chaser knew  there  were  restrictive  covenants  (l).  It  is 
otherwise  where  it  is  sought  to  rectify  the  instrument 
under  the  peculiar  equitable  jurisdiction  which  will  be 
described  in  a  later  chapter.  And  therefore  the  Court 
has  in  the  same  suit  refused  to  look  at  the  same  evidence 
for  the  one  purpose  and  taken  it  into  account  for  the 
other  (yn). 

(I860)  9  C.  B.  N.  S.  442,  30  L.  J.  C.  only  that  a  new  verbal  agreement 

P.  106  ;  Halheadv,  Zomw// (1856)  6  intended  to  supersede   an   existing 

E.  &  B.  312,  25  L.  J.  Q.  B.  290.  contract,    but    by    reason    of    the 

(A)  Omerod  v.  Hardman  (1801)  5  Statute  of  Frauds  incapable  of 
Ves.  722,  730.  Lord  St.  Leonards  being  enforced,  cannot  operate  as  a 
(V.  &  P.  163)  says  this  cannot  be  mere  rescission  of  the  former  con- 
deemed  a  general  rule  :  but  see  tract ;  the  ground  being  that  there 
Hill  V.  Wilson,  8  Ch,  888  ;  per  is  nothing  to  show  any  intention  of 
Mellish  L.J,  at  p.  899,  42  L.  J.  Ch.  the  parties  to  rescind  the  first  con- 
817.  tract  absolutely. 

(i)  Price  V.  Dyer  (1810)  17  Ves.  {k)  Price  v.  Dyer  (1810)  17  Ves. 

356;    Robinson    v.    Page   (1826)   3  a.tp.B64',  Clowes  v.  IJiggi7ison  (ISld) 

Euss.  114,121.     But  a  subsequent  1  Ves.  &B.  524,  where  it  was  held  (1) 

waiver  by  parol,   if    complete  and  that  evidence  was  not  admissible  to 

unconditional,    may  be  a  good  de-  explain,  contradict,  or  vary  the  wi'it- 

fence  ;  ib.  :    Goman    v.    Salisbury,  ten  agreement,  but  (2)  that  the  writ- 

1  Vern.  240.  And  cp.  6  Ves.  ten  agreement  was  too  ambiguous 
337a,  note.     Qm.  if  not  also  at  law,  to  be  enforced. 

if  the  contract  be  not  under  seal  :  {I)  Ca^ov.TAojH^JSon  (1882)  9  Q.B. 

see  Chitty  on  Contracts,  707   (8th  Div.  616.     In  such  a  case  the  true 

ed.) ;    Dart,  V.  &  P.  1096,  contra  ;  intention    may    well    be   that  the 

but  Noble    v.    Ward   (1867)  L.  R.  vendor  shall  remove  the  defect. 

2  Ex.  135,  does  not  prove  that  "a  [m)  Bradford  v.  Roinmy  (1862) 
verbal  waiver  of  a  written  agree-  30  Beav.  431,  cp.  per  Lindley  L.J, 
ment  is  no   defence  at  law  "   but  9  Q.  B.  Div.  620. 
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Apparent        j^  [^  j^q  real  exception  to  this  rule  that  though  "  evi- 

exceptions  i  p  .... 

at  law  and  tlence  to  vaiy  the  terms  oi  an  agreement  m  writing  is  not 
in  equity,  admissible,"  yet  "  evidence  to  show  that  there  is  not  an 
agreement  at  all  is  admissible,"  as  where  the  operation  of 
a  writing  as  an  agreement  is  conditional  on  the  approval 
of  a  third  person  (n).  "A  written  contract  not  under 
seal  is  not  the  contract  itself,  but  only  evidence — the 
record  of  the  contract.  When  the  parties  have  recorded 
their  contract,  the  rule  is  that  they  cannot  alter  or  vary  it 
by  parol  evidence.  They  put  on  paper  what  is  to  bind 
them,  and  so  make  the  written  document  conclusive  evi- 
dence between  them.  But  it  is  always  open  to  the  parties 
to  show  whether  or  not  the  written  document  is  the 
binding  record  of  the  contract  "  (o). 

"  The  rules  excluding  parol  evidence  have  no  place  in 
any  inquiry  in  which  the  Court  has  not  got  before  it  some 
ascertained  paper  beyond  question  binding  and  of  full 
effect  "  (_23).  It  may  even  be  shown  that  what  appears  to 
be  a  deed  was  delivered  as  an  escrow,  notwithstanding 
that  a  deed  once  fully  delivered  is  conclusive  {q). 

So  in  Jervis  \ .  Berridge  (r)  it  was  held  that  a  document 
purporting  to  be  a  written  transfer  of  a  contract  for  the 
purchase  of  lands  "  was  .  .  .  not  a  contract  valid  and 
operative  between  the  parties  but  omitting  (designedly  or 
otherwise)  some  particular  term  which  had  been  verbally 
agreed  upon,  but  was  a  mere  piece  of  machinery  .  ,  . 
subsidiary  to  and  for  the  purposes  of  the  verbal  and  only 
real  agreement."  And  since  the  object  of  the  suit  was  not 
to  enforce  the  verbal  agreement,  nor  "  any  hybrid  agree- 
ment compounded  of  the  written  instrument  and  some 
terms  omitted  therefrom,"  but  only  to  prevent  the  defen- 

{n)  Pi/m  V.  Campbell  (1856)  6  E.  P.   116.     And  see  per  Page  Wood 

&   B.    370,    374,   25   L.    J.    Q.    B.  V. -C  An  Druiff  v.  Lord  Parker  (IS68) 

277.  5  Eq.  131,  137,  37  L.  J.  Ch.  241. 

(o)  Per    Bramwell    B.    Wake    v.  (rj)  See    WaflUts  v.  Nash  (1875) 

ffarrop  (1861-2)  6  H.  &  N.  at  p.  775,  20  Eq.  262;  W/iehin  v.  Palmer  (1888) 

30  L.  J.  Ex.  at  p.  277.  39  Ch.  D.  648,  655,  57  L.  J.  Ch.  784. 

(ji)  GuardhoiiseY.PlarJchurn{-[866)  (r)  (1873)  8  Ch.  351,  359,  360,  42 

L.  K.  1  P,  &  I).  109,  115,  35  L.  .1.  L.  J.  Ch.  518. 
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dant  from  using  the  written  document  in  a  manner  incon- 
sistent with  the  real  agreement,  there  was  no  difficulty 
raised  by  the  Statute  of  Frauds,  "  which  does  not  make 
any  signed  instrument  a  valid  contract  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good  faith  and 
real  intention  of  the  parties."  If  it  appears  that  a  docu- 
ment signed  by  the  parties,  and  apparently  being  the 
record  of  a  contract,  was  not  in  fact  intended  to  operate  as 
a  contract,  then  "  whether  the  signature  is  or  is  not  the 
result  of  a  mistake  is  immaterial  "  (s). 

Again  it  has  been  held,  and  that  by  Courts  of  common  Collateral 
law  not  having  equity  jurisdiction,  that  even  where  there  agree- 
is   an   agreement   by   deed    a   collateral    agreement    not  ^ents. 
inconsistent  with  the  written  terms   may  be  shown.     For 
such   a   collateral   agreement,    moreover,    the   promisee's 
execution  of  the  principal  writing  or  deed  is  consideration 
enough  (t),  in  the  same   way  as  on  a  sale  of  goods  no 
distinct    consideration    is    required    for    a   simultaneous 
collateral  warranty. 

Another  class  of  cases  in  which  an  apparent,  or  some-  Evidence 

,  1  , .  .,.,.,    to  explain 

times,  perhaps,  a  real  exception  occurs,  is  that  m  which  particular 
external  evidence  is  admitted  to  explain  the  meaning  in  t^'"™^- 
which  particular  terms  in  a  contract  were  understood  by 
the  parties,  having  regard  to  the  language  current  in  that 
neighbourhood  or  among  persons  dealing  in  that  kind  of 
business.  Witnesses  have  been  allowed,  in  this  way,  to 
prove  that  by  local  custom  "  a  thousand  "  of  rabbits  was 
1200  {i.e.  ten  long  hundreds  of  six  score  each,  the  old 
"  Anglicus  numerus  "  of  Anglo-norman  surveys)  (u) ;  to 
show    what   was    meant    by  "  weekly   accounts "   among 


(s)  Per  Bramwell  B.     Rogers  v.  756,  42  L.  J.  Ch.  835  ;  Morgan  v. 

Eadley  (1863)  2  H.  &  C.  227,  249,  32  Griffith  (1871 )  L.  R.  6  Ex.  70,  40  L. 

L.J.  Ex.  241.    In  this  case  there  was  J.  Ex.  46   (agreement  by  lessor  to 

"a   real    contract   not   in   writing  keep  down  rabbits) ;  Angellv.  Diil-e 

and  a  paper  prepared  in  order  to  (1875)  L.  R.  10  Q.  B.  174  (agreement 

comply  with  some  form,  which  was  to  do  repairs  and  send  in  furniture) . 
stated  at   the    time   to    contain  a  (n)  Smith  v.  Wilson  (1832)  3  B. 

merely  nominal  price,"  &  Ad.  728. 

(/)  Erskine  v.  Admne  (1873)  8  Ch. 
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builders  {x) ;  to  define  "  year,"  in  a  theatrical  contract  to 
pay  a  weekly  salary  for  three  years,  as  meaning  only  the 
part  of  the  year  during  which  the  theatre  was  open  (nj) ; 
to  identify  the  wool  described  as  "  your  wool "  in  a  contract 
to  buy  wool  {z). 
Not  con-  The  theory  is  that  such  evidence  is  admitted  "  not  to 
tradictory  contradict  a  document,  but  to  explain  the  words  used  in 

but  auxili-  .  „       ,.     .  .         ,  .  , 

ary  to  the  it,  supply,  as  it  Were,  the  mercantile  dictionary  m  which 
writing,  y^^^  ^^g  ^^  ^^^  ^j^Q  mercantile  meaning  of  the  words  which 
are  used  "  (a)  (or  other  meaning  received  by  persons  in  the 
condition  of  the  parties,  as  the  case  may  be).  The  process 
may  be  regarded  as  an  extension  of  the  general  rule  that 
words  shall  have  their  primary  meaning.  For  when  words 
are  used  by  persons  accustomed  to  use  them  technically, 
the  technical  meaning  is  for  those  persons  at  any  rate  the 
primary  meaning  (h).  It  is  a  question  not  of  adding  or 
altering,  but  of  identifying  the  subject-matter,  "  Suppose 
that  I  sell  '  all  my  wool  which  I  have  on  Dale  Farm,' 
evidence  must  always  be  admissible  to  show  that  the  wool 
which  was  delivered  was  the  wool  on  Dale  Farm"  (c). 
The  terms  thus  explained  need  not  be  ambiguous  on  their 
face  {d).  Parol  evidence  is  equally  admissible  to  explain 
words  in  themselves  ambiguous  or  obscure  and  to  show,  as 
in  the  case  of  "  a  thousand  of  rabbits,"  that  common  words 
were  used  in  a  special  sense.  "  The  duty  of  the  Court 
...  is  to  give  effect  to  the  intention  of  the  parties.  .  .  . 
It  has  always  been  held  .  .  .  that  where  the  terms  in  the 
particular  contract  have,  besides  their  ordinary  and  popular 
sense,  also  a  scientific  or  peculiar  meaning,  the  parties  who 
have  drawn  up  the  contract  with  reference  to  that  parti- 

(x)  Myers  v.  Sari  (1860)  3  E.  &  E.  Clark  on   Interpretation,   48,   57  ; 

306,  30  L.  J.  Q.  B.  9.  and  Mr.  Elphinstone  on  "The  Limits 

(y)  Orant  v.   Maddox   (1846)  15  of  Rules  of  Construction,"  L.  Q.  R. 

M.  &  W.  737,  16  L.  J.  Ex.  227.  i.  466. 

(z)  Macdonald  v.  Longhottom,  Ex.  (c)  Erie  J.  in  Macdonald  v.  Long- 

Ch.   1859-60,  1  E.  &  E.  977,  28  L.  hottoni  (1859-60)  28  L.  J.  Q.  B.  at 

J.  Q.  B.  293,  29  ib.  256.  p.  297. 

(a)  Lord  Cairns,  Bowes  v.  Shand  (d)  See  the  judgment  of  Black- 

(1877)  2  App.  Ca.  455,  468.  burn  J.  in  3fycrs  v.  Sari,  above. 

(6)  See  Elphinstone,  Norton  and 
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cular  department  of  trade  or  business  must  fairly  be  taken 
to  have  intended  that  the  words  should  be  used  not  in 
their  ordinary  but  in  their  peculiar  sense  "  (e). 

This  kind  of  special  interpretation  must  be  kept  distinct 
from  the  general  power  of  the  Court  to  arrive  at  the  true 
construction  of  a  contract  by  taking  account  of  the 
material  facts  and  circumstances  proved  or  judicially 
known.  The  words  "  warranted  no  St.  Lawrence "  in  a 
time  policy  of  marine  insurance  have  been  decided,  by 
reason  of  the  known  facts  of  geography  and  the  nature 
and  risks  of  the  navigation,  to  include  the  Gulf  of  St. 
Lawrence  as  well  as  the  river,  notwithstanding  the  failure 
of  an  attempt  to  prove  that  such  was  the  customary 
meaning  (/).  In  another  modern  case  the  Court  found 
no  difficulty  in  holding  that,  in  the  circumstances  of  the 
transaction,  a  guaranty  for  the  price  of  goods  to  be 
supplied,  definite  as  to  the  amount  but  otherwise  loosely 
worded,  must  be  read  as  a  continuing  guaranty  and  not  as 
a  guaranty  confined  to  a  single  sale  then  about  to  be 
made  {g). 

The  Courts  have  taken  yet  a  further  step  in  this  line  of  Incorpo- 
interpretation  by  reference  to  unexpressed  matter.     Not  customary 
only  particular  terms  may  be  explained,  but  whole  new  terms  by- 
terms  (provided  they  be  not  inconsistent  with  the  terms  ac-  evidence, 
tually  expressed  in  writing)  may  be  added  by  proving  those 
terms  to  be  an  accustomed  part  of  such  contracts,  made 
between  such  persons,  as  the  Court  has  before  it.    Custom, 
when  the  word  is  used  in  these  cases,  does  not  necessarily 
imply  either  antiquity  or  universality  or  any  definite  local 
range.     It  is  merely  a  usage  so  general  and  well  under- 
stood  in  fact,  with  reference   to   the   business,  place,  and 
class  of  persons,  that   the   parties   are  presumed  to   have 
made  their  contract  with  tacit  reference  to  it,  and  to  have 

(e)  Cockburn  C.J.  in  Myers  v.  Sari  B.  753,  an  implied  warranty  alleged 

(1860)  30  L.  J.  Q.  B.  at  p.  12.  to  be  customary  was  decided  to  be 

(/)  Birrell  v.  Dryer  (1884)  9  Af  p.  p^rt  of  the  general  law. 
Ca.    345.      In   Johnson   v.    Raylton  {g)  Heffield    v.     Meadows    (1869 

(1881)  7  Q.  B.  Div.  438,  50  L.  J.  Q.  L.  R.  4  C.  P.  595. 
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Customs 
of  the 
country. 


Of  trade, 
&c. 


intended  to  be  governed  by  it  in  the  same  way  and  to  the 
same  extent  as  other  like  persons  in  like  cases.  It  might 
perhaps  be  better  not  to  use  in  this  connexion  the  word 
"  custom,"  which  has  a  perfectly  distinct  meaning  in  the 
law  of  tenure  and  rights  over  land,  or  at  least  to  speak 
by  preference  of  "  usage,"  except  where  the  phrase 
"  custom  of  trade  "  has  become  too  familiar  to  be  easily 
dropped.  It  would  take  us  too  far  to  enlarge  upon  this 
class  of  cases  ;  it  must  suffice  to  indicate  them  and  refer 
to  a  few  leading  authorities. 

Rights  allowed  to  agricultural  tenants  by  the  "  custom 
of  the  country,"  such  as  to  take  the  away-going  crop  after 
the  expiration  of  the  term,  to  receive  compensation  for 
particular  kinds  of  imj)rovement,  and  the  like,  have  been 
held  for  more  than  a  century  {h)  not  to  be  excluded  by 
anything  short  of  actual  contradiction  in  the  terms  ex- 
pressed between  the  parties,  and  this  even  where  the 
contract  is  under  seal.  In  recent  cases  of  this  class  {%)  the 
question  has  generally  been  whether  something  in  the 
express  terms  was  or  was  not  so  inconsistent  with  the 
usage  as  to  exclude  the  presumption  that  "  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  contract 
by  which  they  intended  to  be  bound,  but  to  contract  with 
reference  to  those  known  usages  "(/f). 

In  the  present  century  there  have  been  a  great  number 
of  decisions  arising  out  of  the  usages  current  in  trades 
and  in  various  kinds  of  mercantile  dealings  and  public 
employments.  One  strong  application  of  the  principle 
now  before  us  has  been  to  make  agents  or  brokers 
in  certain  trades  and  markets  personally  liable  (uncon- 
ditionally or  in  some  particular  event)  notwithstanding 
that  they  contracted  only  as  agents  (i).     This  has  been 


(h)  The  earliest  case  commonly 
cited  is  Wigglesioortk  v.  DalUson 
(1778-81)  Dougl.  201,  1  Sm.  L.  C. 
569,  where  see  the  notes. 

(i)  As  in  Tucker  v.  Linger  (1883) 
8  App.  Ca.  508,  52  L.  J.  Ch.  941. 
See  per  Lord  Blackburn,  8  App.  Ca. 


at  p.  511. 

(k)  Parke  B.  in  Hutton  v.  War- 
ren, 1  M.  &  W.  466,  475. 

(I)  Humfreii  v.  Dale  (1857)  E.  B. 
&  E.  1004,  26  L.  J.  Q.  B.  137,  and 
other  cases  cited  p.  99,  above. 
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thought  to  go  too  far,  as  adding  to  the  written  contract  not 
merely  a  new  term  as  between  the  same  parties,  but  a  new 
party.  But  the  point  is  settled  by  an  unbroken  current 
of  authority  (ni).  Some  iinportant  gxoups  of  eases  have 
turned  on  particular  rules  and  usages  of  the  Stock 
Exchange,  with  regard  especially  to  the  determination 
of  the  persons  on  whom  they  were  binding  without  in- 
dividual assent  or  notice  (n). 

As  it  is  not  always  easy  to  say  where  the  ordinary 
construction  of  the  language  used  in  affairs  ends,  and 
explanation  of  special  terms  and  senses  by  a  "  mercantile 
dictionary,"  as  Lord  Cairns  called  it  (o),  begins,  so  there  is 
a  more  or  less  fluctuating  boundary  line,  even  now  that 
the  law  merchant  is  part  of  the  general  law,  between 
the  establishment,  by  evidence  of  usage,  of  particular 
incidents  of  particular  mercantile  contracts,  and  the 
general  development  of  mercantile  law  by  the  judicial 
recognition  of  universal  custom. 

Supposing  the   terms  of  the  contract,  express    or    in-  Constmc- 
corporated   by  reference,  to  be  finally   established,   there  p^er^.  pr^. 
remains  the   task  of  construction  in  the   stricter  sense  ;  ference  of 
namely  of  deciding,  where  the  terms  are  capable  of  more  intention 
than  one  meaning,  which  meaning  is  to  be  preferred.     On  \^  particu- 
this  head  there  are  few  rules,  if  any,  which  are  confined 
to    contracts,  or  are   more    applicable    to    them    than    to 
instruments    in    writing   generally.      The    one    universal 
principle    is  that  effect  is  to  be  given  to  the   intention 
of  the  parties  collected  from  their  expression  of  it  as  a 
whole.     It    must  be  collected  from  the  whole  ;    that   is, 
particular  terms  are  to  be  construed  in  that  sense  which 
is   most   consistent  with   the   general   intention  (p).     It 
must  also  be  collected  from  what  is  expressed,  not  from 
a   mere   conjecture  of  some   intention  which  the  parties 
may  have  had  in  their  minds,  and  would  have  expressed 

(m)  See  1  Sm.  L.  C.  586.  (p)  See  Ford  v.  Beech,  Ex.   Ch. 

(n)   See  McJcalls  v.  Merry  (1875)  1848,  11   Q.  B.  852,  17  L.  J.  Q.  B. 

L.  R.  7  H.  L.  530.  114. 
(o)  P.  240,  above. 
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if  they  had  been  better  advised  (5')./ This  caution,  how- 
ever, does  not  prevent  the  correction  of  mistakes  which 
are  obvious  on  the  face  of  the  document.  In  such  cases 
the  general  intent,  as  expressed  by  the  immediate  con- 
text, or  collected  from  the  whole  scope  of  the  instrument, 
is  clear  enough  to  overcome  the  difficulty  arising  from 
erroneous  or  defective  expression  in  some  part.  Mere 
verbal  blunders  have  always,  in  modern  times  at  any 
rate,  been  corrected  without  difficulty  by  the  ordinary 
jurisdiction  even  of  courts  of  common  law  (?■).  Mala 
grammatica  non  vitiat  chartam  (s).  In  construing  in- 
struments of  well-known  types,  such  as  family  settlements, 
even  omitted  clauses  have  often  been  supplied  by  aid  of 
the  context  {i). 
Limits  of  For  the  rest,  our  Courts  are  now  much  less  disposed  to 
rules  of      liold  themselvcs  bound  by  canons  of  construction  than  they 

construe-  .  "^ 

tioD.  were  even  one  or  two  generations  ago.    "  They  were  framed 

with  a  view  to  general  results,  but  are  sometimes  pro- 
ductive of  injustice  by  leading  to  results  contrary  to  the 
intention  of  the  parties  "  (u) ;  and  the  recent  tendency  is 
to  pay  less  attention  to  any  such  rules  and  more  to  all 
admissible  indications  of  what  the  intention  actually  was 
in  the  case  in  hand.  It  will  be  remembered  that  a  rule 
which  does  not  yield  to  sufficient  evidence  of  contrary 
intention  is  not  a  rule  of  construction  at  all,  but  a  rule 
of  law    (y).     Again,  many  rules    of  construction    are    in 


(9)  Jessel   M.R.  Smith  v.  Lucas  Sava,ge  v.  layers  (1872)  7  Ch.  356; 

(1881)  18  Ch.  D.  531,  542,  and  see  DanieVs   Settlement     (1875)    1    Ch. 

other    authorities    in    Elphinstone,  Div.  375,  45  L.  J.    Ch.  105  ;  Bird's 

Norton  and  Clark  on  Interpretation,  Tr.  (1876)  3  Ch.  D.  214  ;  Greenwood 

p.  37.  V.  Oree7m-ovd\ld,n)  .5  Ch.  Div.  954, 

(r)  See   per    I^ord    Mansfield,    3  Al  Ju  3.C\i.2^?,;  Redfernv.Bryning 

Burr.    163.^   and    Doc  d.  Leach    v.  (1877)  6  Ch.  D.  133  ;  as  to  deciding 

Micklem   (1805)   6  East   486;  Lord  on  conflict  in  the  terms  of  a  lease  by 

St.  Leonard,  Wihon  v.  TI'(7soh  (1854)  reference  to  the   counterpart,  Bur- 

5  H.  L.  C.  40,  66,  23  L.  J.  Ch.  697,  chellw  Clark  (1876)  2  C.  P.  Div.  88, 

Sugd.  V.  &  P.  171.  46  L.  J.  C.  P.  115. 

(s)  See  Shepp.  Tonehst.,  55,    87,  («)  Cockburn    C.J.   2  C.  P.  Div. 

369.  at  p.  93. 

(t)   Cropton  V.  Davies  {1869)  L.  B..  (v)  F.  V.  Hawkins  on  the  Con- 

4   C.  I'.  159,  38  J>.  J.  C.   P.  159  ;  .struction  of  Wills,  Preface. 
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truth  more  auxiliary  than  explanatory  ;  their  purpose  is 
to  supply  the  guidance  required  for  dealing  with  events 
for  which  the  parties  have  omitted  to  provide.  In  the 
language  of  Willes  J.  "  disputes  arise  not  as  to  the  terms 
of  the  contract,  but  as  to  their  application  to  unforeseen 
questions  which  arise  incidentally  or  accidentally  in  the 
course  of  performance,  and  which  the  contract  does  not 
answer  in  terms,  yet  which  are  within  the  sphere  of  the 
relation  established  thereby,  and  cannot  be  decided  as 
between  strangers  "  (x).  The  parties  may  really  have 
taken  no  thought,  and  therefore  had  no  intention  at 
all  with  respect  to  those  events,  and  yet  something 
must  be  done.  In  such  cases  any  rule  not  inconsistent 
with  justice  is  better  than  uncertainty,  and  it  matters 
little  whether  the  reasons  oi'iginally  assigned  for  an 
established  rule  be  convincing  or  not.  Among  rules 
or  maxims  of  construction  some  are  much  weaker  than 
others,  and  are  entitled,  as  it  were,  only  to  a  casting 
vote.  Such  is  that  which  says  that  words  are  to  be  taken, 
in  case  of  doubt,  against  the  person  using  them  ;  a  maxim 
to  which  the  late  Master  of  the  Rolls  denied  even  a  sub- 
sidiary value  (ij),  but  which  is  in  substance  classical  (s) 
and  seems  reasonable,  and  on  the  whole  stands  approved 
on  condition  of  being  used  to  turn  the  scale  where  there 
is  real  doubt,  not  to  force  a  less  natural  meaning  on  words 
which  have  a  more  natural  one  (a). 

There  are  artiticial  rules  of  construction  in  particular  Artificial 
cases    which    stand   apart  from    the    ordinary  principles ;  origfnallv 
they  are  derived  chielly,  but  not  wholly,  from  the  jurisdic-  para- 
tion  of  the  Court  of  Chancery,  and  in  their  origin  did  not  intention, 
profess  to  be  consistent  with  the  expressed  intention  of 

{x)  Lloyd  v.tiuibertf'Ex.Ch.'lSii^),  et  qui  locavit,    nocere,  in    quorum 

L.  R.  1  Q.  B.  115,  120,  35  L.  J.  i^.  fuit  poteetate  legem  apertius   con- 

B.  74.  scribere. 

{y)  Taylor  v.    Corporation  of  St.  (a)  Elphinstone,Nortou and  Clark, 

Helen's  (1877)  6  Ch.  Div.  264,  270.  op.  cit.  93.     Lord  Selborne  in  Nei/l 

(z)  Papinian  in  1).  2,  14,  de  pactis,  v.  Dake  of  Devonshire  (1882)  8  App. 

39.      Veteribus    placet   pactionem  Ca.  at  p.  119,  states  it  in  a  guarded 

obscuram  vel  ambiguam  venditori,  form. 
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the  parties.  To  some  extent  they  went  upon  a  presumed 
real  intention,  but  the  presumption  was  at  least  as  much 
of  what  the  Court  thought  the  parties  ought  to  have 
intended  as  of  what  it  thought  they  did  intend  (6).  They 
were  in  truth  rules  of  positive  restriction,  imposed  by  a 
policy  which  was  then  in  the  hands  of  the  judges,  but  is 
now  held  to  be  in  the  exclusive  competence  of  the  Legisla- 
ture, and  for  the  purpose  of  making  the  substance  of  the 
transaction  conform  to  the  requirements  of  fair  dealing,  as 
understood  by  the  Court.  Our  Courts  have  long  ceased 
to  dictate  to  parties  of  full  age  and  with  the  means  of 
independeut  judgment  on  what  terms  they  shall  contract, 
but  certain  forms  and  terms  have  had  an  artificial  meaning 
firmly  impressed  on  them.  The  modern  justification  of 
such  rules  is  that  they  are  well  known,  and  parties  using 
the  accustomed  forms  do  in  fact  know  and  expect  that 
their  words  will  be  construed  in  that  sense  which,  by  the 
standing  practice  of  the  Courts,  has  become  a  received  and 
settled  technical  sense. 

"  If  cases  have  laid  down  a  rule  that  in  certain  events 
words  are  to  have  a  particular   meaning,  and  that  has 
become  a  settled  rule,  it  may  be  assumed  that  persons  in 
framing  their  agreements  have  had  regard  to  settled  law 
and  may  have  purposely  used  words  which;  though  on  the 
face  of  them  they  may  have  a  different  meaning,  they 
know,  by  reason  of  the  decided  cases,  must  bear  a  parti- 
cular or  special  meaning"  (c). 
Patties  are      Policies  of  marine  insurance  are  to  this  day  made  in  a 
sumed"^to    form  which  on  the  face  of  it  is  clumsy,  imperfect,  and 
adopt  the   obscure.     But  the  effect  of  every  clause  and  almost  every 

artihcial  i    i  i 

sense.  word  has  been  settled  by  a  series  of  decisions,  and  the 
common  form  really  implies  a  whole  body  of  judicial  rules, 
"  which  originated  either  in  decisions  of  the  Courts  upon 
the  construction  or  on  the  mode  of  applying  the  policy,  or 

(b)  Cp.  Lindley  L.J.  21  Ch.  Div.       (1882)  21   Ch.  Div.   243,  254,  52  L 
at  p.  274.  J.  Ch.  145. 

(c)  Jessel  M.R.    Wallis  v.    Smith 
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in  customs  proved  before  the  Courts  so  clearly  or  so  often 
as  to  have  been  long  recognized  b}'  the  Courts  without 
further  proof.  Since  those  decisions,  and  the  recognition 
of  those  customs,  merchants  and  underwriters  have  for 
many  years  continued  to  enter  into  policies  in  the  same 
form.  According  to  ordinary  principle,  then,  the  later 
policies  must  be  held  to  have  been  entered  into  upon  the 
basis  of  those  decisions  and  customs.  If  so,  the  rules 
determined  by  those  decisions  and  customs  are  part  of  the 
contract "  {d). 

The  rules  applied  to  restrain  the  effect  of  releases  in 
general  terms,  of  stipidations  as  to  time,  and  of  penal 
clauses,  had  a  different  origin,  but  have  been  brought 
round  to  rest  on  similar  reasons.  They  are  now  admitted 
to  be  rules  of  construction  which  the  parties  can  supersede, 
if  so  minded,  by  the  adequate  expression  of  a  different 
intention.  Still,  they  preserve  traces  of  their  history,  and 
so  lead  up  to  the  methods  by  which  equity  jurisdiction  has 
dealt,  and  still  deals,  with  cases  of  real  mistake  in  expres- 
sing an  agreement ;  and  in  that  connexion  we  shall  find  it 
useful  to  return  to  them. 


2.  Order  and  Mutuality  of  Performance. 

When  a  contract  consists  in  mutual  promises  which  on  Order  of 
one  or  both  sides  are  not  to  be  completely  performed  at  ance  in 
one  time,  and  a  party  who  has  not  performed  the  whole  of  executory 

,         .  .  .  contracts. 

his  own  obligation  complains  of  a  failure  on  the  other  side, 
questions  arise  which  may  be  of  great  difficulty.  How  far 
is  the  plaintiff  bound  to  show  performance  of  the  contract 
on  his  own  part,  or  readiness  and  willingness  to  perform  ? 
Or,  to  look  at  it  from  the  other  side,  how  far  will  a  failure 
of  one  party  to  fulfil  some  part  of  his  duties  under  the 
contract  have  the  effect  of  discharging  the  other  party 

(d)  Cur.  per  Brett  L.J.  Lohre  v.  Aitchison  (1878)  3  Q.  B.  Div.  558,  562. 
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from  further  performance  or  the  offer  thereof  on  his  part  ? 
Such  cases  have  been  of  increasing  frequency  and  impor- 
tance in  recent  times,  especially  with  regard  to  contracts 
for  delivery  and  payment  by  instalments.  To  a  certain 
extent  the  difficulty  is  one  of  interpretation,  for  the 
modern  decisions  at  any  rate  endeavour  to  find  a  solution 
in  accordance  with  the  true  intent  of  the  parties,  although 
the  difficulty  is  much  increased  by  the  general  want  of 
any  specific  evidence  of  that  intent.  Most  contracts  are 
originally  made  in  good  faith,  and  the  parties  do  not 
necessarily,  perhaps  they  do  not  usually,  expect  that  all 
or  any  of  the  promises  contained  in  the  contract  will  be 
broken,  or  contemplate  in  any  distinct  way  what  will  be 
the  consequences  of  a  breach. 
The  From  Lord  Mansfield's  time  to  the  present  attempts 

authorities  ^i^ve  been  made  to  lay  down  rules  for  determining,  in  the 
look  to       absence  of  express  provisions  or  other  clear  indication  of 

intention     .  /si  i      •  >         i  i-        • 

of  contract  intent  (e),  the  relation  oi  the  one  party  s  obligation 
as  a  whole,  j.^  ^j^g  Other  as  regards  the  order  of  performance  of 
mutual  promises  and  the  extent  to  which  either  is 
bound  to  accept  performance  of  part,  notwithstanding 
failure  to  perform  other  part.  In  the  earlier  decisions 
the  Courts  inclined  to  treat  the  several  terms  of  a  con- 
tract as  separate  and  independent  promises,  paying  little 
regard  to  tlie  effect  whicli  default  in  some  or  one  of 
them  might  produce  in  defeating  the  pm'pose  of  the  con- 
tract as  a  whole.  At  this  day  the  tendency  is  the  other 
way.  The  Court  looks  to  the  purpose  and  effect  of  the 
contract  as  a  whole  as  a  guide  to  the  probable  intention  of 
the  parties  (/),  and  the  presumption,  if  any  there  be,  is 
that  breach  or  default  in  any  material  term  of  a  contract 
between  men  of  business  amounts  to  default  in  the  whole. 
Common  Certain  terms  which  constantly  recur  in  the  authorities 
must  be  well  understood  and  distinguished. 


(e)  Cp.  Leake,  Elem.  Digest,  651,  (/)  Bradford  v.   WiUiams  (1872) 

anl  the  chapter  on  "The  Promise"       L.  R.  7  Ex.   259,  41  L.  J.  Ex.  259, 
generally.  see  judgment  of  Martin  B. 
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Promises  or  covenants  are  said  to  be  independent  when, 
although  they  be  mutual,  breach  of  any  of  them  gives  the 
other  party  a  right  of  action  without  showing  performance 
on  his  own  part  (g). 

They  are  said  to  be  dependent  where  "  the  performance 
of  one  depends  on  the  prior  performance  of  another,  and, 
therefore,  till  this  prior  condition  is  performed,  the  other 
party  is  not  liable  to  an  action  on  his  covenant." 

Where  one  party  cannot  sue  for  breach  of  the  other's 
promise  without  showing  on  his  own  part  performance  of 
some  promise  made  by  himself,  or  at  least  readiness  and 
willingness  to  perform  it,  there,  if  the  performance  on  his 
part  was  due  before  the  other  party's,  it  is  said  to  be  a 
condition  precedent  to  his  right  of  action  (h). 

If  the  fulfilment  of  mutual  promises  is  due  at  the  same 
time,  and  so  that  the  party  suing  must  be  at  least  ready 
and  willing  to  perform  his  part,  it  may  be  said  that  these 
are  concurrent  conditions.  "  Neither  is  a  condition  pre- 
cedent," but  "  the  performance  of  each  is  conditional  upon 
the  other's  being  performed  at  the  same  time  "  (i). 

A  contract  which  can  be  fulfilled  only  as  a  whole,  so 
that  failure  in  any  part  is  failure  in  the  whole,  is  said  to 
be  entire.  A  contract  of  which  the  performance  can  be 
separated,  so  that  failure  in  one  part  affects  the  parties' 
rights  as  to  that  part  only,  is  said  to  be  divisible. 

It  must  always  be  understood  that  questions  of  this 
kind  are  possible  only  where  a  contract  consists  of  mutual 
promises.  For  if  performance  itself  is  the  consideration 
for  a  promise,  there  is  no  contract  at  all  without  perform- 
ance. But  when  there  is  a  contract  made  by  mutual 
promises,  we  may  have  to  enquire  whether,  in  addition  to 
each  promise  or  set  of  promises  being  the  consideration 
for  the  other,  the  performance  thereof  on  the  one  side  is 

{(/)  Lord   Mansfield   in  Kinystoa  (li)  See  Bankart  v.  Bowers  (1866) 

V.  Preston  (1773)  cited  in  Jones  v.  L.   R.   1.  C.  P.  484,  Nmi-lngton  v. 

Buckley,  Doug.  689  ;  Finch,  Sel.  Ca.  Wright  (1885)  115  U.  S.  189. 

768  (where  at  p.  769  "  independent "  {i)  Langdell,  Summary,  §  132. 
is  misprinted  "dependent") 
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Order  of 

perform- 
ance. 


not  a  condition,  precedent  or  concurrent,  of  the  right  to 
claim  performance  on  the  other.  There  is  no  logical 
reason  why  it  should  not  be  so,  or  why  express  words 
should  be  required  to  manifest  an  intention  that  it  should. 
Each  party's  promise  is  the  consideration  for  the  promise 
of  the  other,  not  for  the  performance  which  is  due  by 
reason  of  the  promise.  What  are  the  terms  and  con- 
ditions of  the  duty  created  by  the  promise  is  another 
matter.  In  an  executory  contract  of  sale  the  promise  to 
deliver  is  the  consideration  for  the  promise  to  pay ;  but 
this  need  not  be  a  promise  to  pay  before  or  without 
delivery.  However,  the  earlier  line  of  decision  was 
biassed  by  rules  laid  down  in  cases  on  promises  by  deed 
before  the  law  of  executory  simple  contracts  was  deve- 
loped ;  and  for  a  long  time  it  was  supposed  that  promises 
which  were  the  consideration  for  each  other  must,  as  a 
matter  of  law,  be  independent  (k).  Late  in  the  eighteenth 
century  this  view  was  abandoned,  and  it  was  held  that 
"whether  covenants  be  or  be  not  independent  of  each 
other  must  depend  on  the  good  sense  of  the  case,  and  on 
the  order  in  which  the  several  things  are  to  be  done,"  so 
that  "  if  one  party  covenant  to  do  one  thing  in  considera- 
tion (l)  of  the  other  party's  doing  another,  each  must  be 
ready  to  perform  his  part  of  the  contract  at  the  time  he 
charges  the  other  with  non-performance  "  (ni). 

Generally  "  the  order  in  which  the  several  things  are 
to  be  done  "  is  the  test  most  readily  applicable  (n) ;  accord- 
ingly it  is  said  that  "  if  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen,  or  may  happen,  before   the   thing  which 


(k)  See  Langdel],  §§  140,  899,  and 
notes  to  Fordage  v.  Cole,  1  Wms. 
Saund.  549. 

(I)  The  word  "  consideration  "  is 
here  used  in  an  elliptical  manner, 
and  perhaps  not  quite  accurately. 
The  promises  are  the  consideration, 
and  the  only  consideration,  for  each 
other.     But  if  the  substance  of  the 


promises  is  that  performance  shall 
be  exchanged  for  performance, 
neither  party  can  demand  perform- 
ance on  any  other  terms. 

(m)  Morton  v.  Lmnb  (1797)  7  T. 
R.  125,  per  Lord  Kenyon  C.J, 
and  Giose  J. 

(n)  Cp.  Clark  Hare  on  Contracts, 
589. 
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is  the  consideration  of  the  money  (or  other  act)  is  to  be 
performed,  an  action  may  be  brought  for  the  money  (or 
for  not  doing  such  other  act)  before  performance" (o).  But 
this  is  really  no  more  than  a  rule  of  interpretation ;  it 
"only  professes  to  give  the  result  of  the  intention  of  the 
parties  "  (p) ;  the  reason  given  for  it  is  that  "  it  appears 
that  the  party  relied  upon  his  remedy,  and  did  not  intend 
to  make  the  performance  a  condition  precedent."  There- 
fore the  rule,  like  all  rules  of  its  kind,  must  yield  to 
evidence  of  a  different  intention,  and  "  where  it  is  clear 
that  the  intention  was  to  rely  on  the  performance  of  the 
condition  and  not  on  the  remedy,  the  performance  is  a 
condition  precedent  "  (p). 

Another  test  often  applied  is  whether  the  term  of  the  Total  or 
contract  in  which  default  has  been  made  "  goes  to  the  S^**!^* 
whole  of  the  consideration,"  or  only  to  part ;  in  other 
words,  whether  the  importance  of  that  term  with  regard 
to  the  contract  as  a  whole  is  or  is  not  such  that  perform  - 
ance  of  the  residue  would  be,  not  a  defective  performance 
of  that  which  was  contracted  for,  but  a  total  failure  to 
perform  it.  Can  it  be  said  that  the  promisee  gets  Avhat 
he  bargained  for,  with  some  shortcoming  for  which 
damages  will  compensate  him  ]  or  is  the  point  of  failure 
so  vital  that  his  expectation  is  in  substance  defeated  ? 
The  necessity  of  dealing  with  this  question  as  a  whole  was 
perhaps  obscured  to  some  extent  by  the  requirements  of 
formal  pleading  {q),  but  it  has  been  strongly  asserted  in 
all  the  recent  authorities. 

"  Parties  may  think  some  matter,  apparently  of  very 
little  importance,  essential ;  and  if  they  sufficiently  express 
an  intention  to  make  the  literal  fulfilment  of  such  a  thins 
a  condition  precedent,  it  will  be  one  ;  or  they  may  think 
that  the  performance  of  some  matter,  apparently  of  essen- 

(o)  Wms.  Saund.  551;  Jervis  C.J.  overlooked  :   see  Withersx.  Reynolds 

in  Roberts  v.  Brett  (1856)    18  C.  B.  (1831)  2  B.  &  Ad.  882,  Franklin  v. 

373,  25  L.  J.  C.  P.  280,  286.  Miller  (1836)  4  A.  &  E.  599,  both 

(p)  Jervis  C.J.  he.  cit.  long  before  the  Common  Law  Pro- 

(q)  It  cannot  be  said  that  it  was  cedure  Act. 


252  DUTIES   UNDER   CONTRACT. 

tial  importance  and  prima  facie  a  condition  precedent, 
is  not  really  vital,  and  may  be  compensated  for  in  damages, 
and  if  they  sufficiently  expressed  such  an  intention,  it  will 
not  be  a  condition  precedent 

"And  in  the  absence  of  such  an  express  declaration, 
we  think  that  we  are  to  look  at  the  whole  contract,  and 
applying  the  rule  stated  by  Parke  B.  to  be  acknow- 
ledged {q),  see  whether  the  particular  stipulation  goes  to 
the  root  of  the  matter,  so  that  a  failure  to  perform  it 
would  render  the  performance  of  the  rest  of  the  contract 
by  the  plaintiff  a  thing  different  in  substance  from  what 
the  defendant  has  stipulated  for  ;  or  whether  it  merely 
partially  affects  it  and  may  be  compensated  for  in 
damages.  Accordingly,  as  it  is  one  or  the  other,  we 
think  it  must  be  taken  to  be  or  not  to  be  intended  to 
be  a  condition  precedent"  (r). 

The  agreement  sued  on  in  the  case  where  the  principle 
was  thus  declared  was  an  opera  singer's  engagement.  The 
singer,  who  was  plaintiff  in  the  cause,  was  to  sing  in 
concerts  as  well  as  operas,  and  during  a  period  of  a  year, 
beofinnino;  three  months  before  the  active  duties  of  the 
engagement,  he  was  not  to  sing  out  of  the  theatre  in  the 
United  Kingdom  (in  the  opera  season,  or  within  fifty 
miles  of  London)  without  the  defendant's  permission. 
He  was  also  to  be  in  London  for  rehearsals  six  days 
before  the  commencement  of  the  engagement. 

This  last  term  was  not  fulfilled,  but  it  was  held  that, 
having  regard  to  the  whole  scope  of  the  agreement,  it  did 
not  go  to  the  root  of  the  matter  so  as  to  justify  the 
defendant  in  determining  the  engagement  and  refusing 
to  employ  the  plaintiff.  Matter  of  excuse  was  alleged 
by  the  plaintiff  for  his  failure  to  arrive  at  the  time 
stipulated,  but  nothing  turned  upon  this. 


{q)  In  Graves  w.Legy{\%M)^ 'Ex.       (1876)   1  Q.  B.   D.   183,   187,  1{ 
at  p.  716  ;  23  L.  J.  Ex.  228.  Finch  Sel.  Ca.  776. 

(r)  Blackburn    J.   Bettini  v.  Uye 
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If,  however,  there  be   any  presumption  either  way  in  Agree- 
the  modern  view  of  such  cases,  it  is  that,  in  mercantile  p,,^  pr^. 
contracts    at    any  rate,    all    express   terms    are    material,  sumed 
"  Merchants  are  not  in  the  habit  of  placing  upon  their  rather 
contracts  stipulations  to  which  they  do  not  attach  some  *,.  ?., , 

^  "'  _        divisible. 

value  and  importance "  (s).  In  a  case  not  mercantile, 
where  the  contract  before  the  Court  was  held  on  its 
terms  to  be  divisible,  the  late  Lord  Justice  Mellish  said  : — 

"  I  quite  agree  that  as  a  general  rule  all  agreements 
must  be  considered  as  entire.  Generally  speaking,  the 
consideration  for  the  performance  of  the  whole  and  each 
part  of  an  agreement  by  one  party  to  it  is  the  perform- 
ance of  the  whole  of  it  by  the  other,  and  if  the  Court  is 
not  in  a  position  to  compel  the  plaintiff,  who  comes  for 
specific  performance,  to  perform  the  whole  of  it  on  his 
part,  the  Court  will  not  compel  the  defendant  to  perform 
his  part  or  any  part  of  the  agreement.  As  a  general  rule, 
therefore,  an  agreement  is  entire.  I  can  also  conceive 
that  a  Court  of  Equity  might  treat  an  agreement  as 
entire  even  in  cases  where  a  Court  of  law  would 
say  that  the  performance  of  one  part  is  not  a  condition 
precedent  to  the  performance  of  the  other  part,  because 
the  Court  might  see  that  those  rules  as  to  conditions 
precedent,  which  to  a  certain  extent  are  technical,  might 
not  meet  the  real  justice  of  the  case.  But,  on  the  other 
hand,  I  do  not-  find  it  laid  down  anywhere  that  it  is 
impossible  for  the  parties  so  to  frame  an  agreement  that 
there  may  be  a  specific  performance  of  part  "  (t). 

The  question  to  what  extent,  if  at  all,  a  party  is  bound  Entire 
to  accept  performance  of  less  than  all  that  was  promised  tion  and^' 
him  is  to  be  distinguished  from  the  question,  not  to  be  quantum 

lyifi'i*  lift 

pursued  here,  of  the  duty  incurred  by  one  who  does  accept 
and  in  fact  has  some  benefit  from  a  partial  performance. 
It  may  be  the  intention  of  a  contract  that  nothing  less 
than  complete  performance  on  one  side  shall  found  any 

(s)  Lord  Cairns  in  £?o!(;€sv.-S7((7/w^  (t)   Wilkinson  v.   Ckinents  (1872) 

(1877)  2  App.  Ca.  455,  463.  8  Ch.  96,  110. 
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claim  at  all  to  payment  on  the  other.  In  such  cases  effect 
is  given  to  the  intention,  and  an  imperfect  performance, 
from  whatever  cause  remaining  imperfect,  affords  no  ground 
of  action.  The  express  tenns  are  not  fulfilled,  and  a  term 
or  new  contract  to  pay  what  the  benefit  received  is 
reasonably  worth  cannot  be  introduced  where  the  express 
terms  exclude  it.  But  such  a  contract,  it  seems,  cannot 
be  executory  ;  the  complete  performance  itself  is  the  only 
consideration  for  the  promise  to  pay.  It  is  like  the  offer 
of  a  reward  by  advertisement  to  the  first  person  who 
procures  certain  information.  A  person  who  brings  the 
information,  but  is  not  the  first  to  bring  it,  evidently  has 
no  claim  ou  the  advertiser,  whatever  amount  of  trouble 
and  expense  he  may  have  incurred,  and  although  the 
delay  may  be  due  to  inevitable  accident  (u). 

3.  Default   in  First  or   other  InstalTnents   of 
Discontinuous   Performance. 

Questions        Peculiarly  troublesome  questions  have  arisen  upon  con- 

on  sales  for  ^j„g^p|.g  for  the  sale  of  goods  to  be  delivered  and  paid  for 

delivery  _    '^  i     i        i       i         r  • 

by  instal-    by  instalments.     It  is  not  yet  settled  whether  failure  to 

™^^  ^'  deliver  the  first  or  any  subsequent  instalments  is  or  is 
not  presumed,  in  the  absence  of  any  special  indication 
of  the  parties'  intention,  to  go  to  the  whole  of  the  con- 
sideration and  entitle  the  buyer  to  refuse  acceptance 
of  any  further  deliveries.  It  seems  to  be  admitted  that 
failure  on  the  buyer's  part  to  pay  according  to  the  terms 
of  the  contract  for  the  first  or  any  particular  instalment 
as  delivered  is  not  of  itself  a  breach  of  the  entire  con- 
tract (x) ;  but  such  default  or  refusal  may  by  the  reason 
assigned  for  it,  or  because  of  other  particular  circum- 
stances, manifest  an  intention  to  repudiate  the  contract 

(m)  See  Cutter  v.  Powell  {1795)  6  joany  v.  Naylor  (1884)  9   App.   Ca. 

T.  R.  320.  and  notes  thereto  in  2  Sm.  434,  439,   444,  53  L.  J.  Q.  B.  497  ; 

L.  C.  1,  11  sqq.  Freeth  v.  Burr  (1874)  L.  R.  9  C.  P. 

(x)  Mersey   iSleti  and  Iron    Com-  208,  43  L.  J.  C.  P.  91. 
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as  a  whole,  in  which  case  the  seller  may  justly  refuse  in 
his  turn  to  go  on  with  the  contract  (y). 

In  Hoare  v.  Rennie  (z),  a  case  decided  on  pleadings,  Hoare  v, 
the  contract  appeared  to  have  been  to  sell  about  667  tons 
of  iron  of  a  specified  kind,  to  be  shipped  in  June,  July 
August,  and  September,  in  about  equal  portions  each 
month.  The  action  was  by  the  sellers  for  non-acceptance, 
and  for  wrongful  repudiation  of  the  contract.  The  buyers 
pleaded,  in  effect,  that  a  June  shipment  of  21  tons  only 
was  offered  by  the  plaintiffs,  who  were  never  ready  and 
willing  to  deliver  a  proper  June  shipment  according  to  the 
contract,  and  that  the  defendants  thereupon  refused  to 
receive  the  portion  shipped  and  tendered,  and  gave  notice 
that  they  would  not  receive  the  residue.  The  plaintiffs 
demurred,  and  the  pleas  were  upheld,  as  showing  that  the 
plaintiffs  had  not  been  ready  and  willing  to  perform  the 
substance  of  their  contract  within  the  appointed  time. 
In  the  judgments  almost  exclusive  attention  is  paid  to  the 
question  whether  the  defendants  were  bound  to  accept  the 
first  shipment ;  in  only  one  of  them  (a)  is  it  stated  in 
general  terms  that  the  defendants  were  at  liberty  to 
rescind  the  contract,  but  the  decision  evidently  involves 
this  (6). 

In  Simpson  v.  Crispin  (c)  the  contract  was  to  supply  Simpson  v. 
about  6000  to  8000  tons  of  coal,  to  be  delivered  into  the  ^P^^^' 
buyers'  waggons,  in  "  equal  monthly  quantities  during  the 
period  of  twelve  months  from  the  1st  of  July  next." 
During  the  first  month  of  the  contract  the  buyers,  though 
pressed  by  the  sellers  to  send  waggons,  took  only  158  tons. 
The  sellers  thereupon  gave  notice  to  the  buyers  that  they 

(y)  Withersv.  Eeynolds  (1831)  2  B.  (6)  Much  of  the  language  of  the 

&  Ad.   882  ;  Freeth  v.  Burr  (1874)  judgments    would     certainly    have 

L.  R.  9  C.  P.  208,  43  L.  J.  C.  P.  been  more  appropriate  if  the  action 

91,  and   see   per  Lord   Blackburn,  had  been  for  non-acceptance  of  the 

Mersey  Steel  aiid  Iron  Company  v.  first  shipment  only.     Cf.  L.  Q.  R. 

J^aylor,  Benzon  &  Co.  (1884)  9  App.  ii.    281,    and    per     Bowen    L.J.   in 

Ca.  at  p.  442.  Mersey  Steel  mul  Iron  Company  v. 

.{z)  (1859)  5  H.  &  N.  19,  29  L.  .J.  Naylor  (1884)  9  Q.  B.  Div.  at  p.  671, 

Ex.  73.  and  per  Jessel  M.R.  ib.  at  p.  658. 

(a)  ChanneU  B.  5  H.  &  N.  at  p.  29.  (c)  (1872)  L.  R.  8  Q.  B.  14. 
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cancelled  the  contract.     It  was  held  that  the  breach  did 

not  justify  rescission,  and  great  doubt  was  thrown  upon 

Hoare  v.  Mennie. 

ffonckv.        In  Honck  v.  Midler  (d)  the    contract  was  to  deliver 
MuUer. 

2,000  tons  of  iron,  "November,    1879,   or   equally  over 

November,  December,  and  January  next,  at  6d  per  ton 
extra."  The  buyer  failed  to  take  any  of  the  iron  in 
November,  but  near  the  end  of  the  month  offered  to  "  take 
delivery  of  all  in  December  and  January "  (e).  On 
December  1  the  seller  cancelled  the  contract,  and  was 
held  by  the  majority  of  the  Court  of  Appeal  to  have  been 
entitled  to  do  so,  even  on  the  supposition  that  in  the  cir- 
cumstances the  buyer  could  and  did  elect  to  take  delivery 
in  three  portions  in  the  three  months  named.  "  I  think," 
said  Bramwell  L.J.  "  where  no  part  of  a  contract  has  been 
performed,  and  one  party  to  it  refuses  to  perform  the 
entirety  to  be  performed  by  him,  the  other  party  has  a 
right  to  refuse  any  part  to  be  performed  by  him.  I  think 
if  a  man  sells  2,000  tons  of  iron,  he  ought  not  to  be  bound 
to  deliver  1,333J  only,  if  it  can  be  avoided  "  (/). 
Freeth  v.  Meanwhile  it  had  been  held  in  Freeth  v.  Btirr  (g)  that 
Burr.  refusal  by  a  buyer  to  pay  for  a  much  delayed  delivery  of 
the  first  instalment  (under  a  mistaken  claim  to  set  off  loss 
arising  from  any  future  default  in  delivering  the  residue) 
did  not  entitle  the  seller  to  rescind  the  contract.  It  was 
suggested  that,  "  in  cases  of  this  sort,  where  the  question 
is  whether  the  one  party  is  set  free  by  the  action  of  the 
other,  the  real  matter  for  consideration  is  whether  the  acts 
or  conduct  of  the  one  do  or  do  not  amount  to  an  intimation 
of  an  intention  to  abandon  and  altogether  to  refuse  per- 

(rf)  (1881)   7  Q.   B.   Div.  92,  50  tbe  ground  that  th    contract  had  in 

L.  J.  Q.  B.  529.  that    case    been   partly  performed. 

(c)  See  on  p.  94  (not  one-third  in  Brett  L.J.  dissented,  thinking  ^m/>- 

December  and  one-third  in  January  son   v.    Crippin    right,    and   Hoare 

as  stated  in  the  head-note).  v.  ifenme  wrong  ;  cp.  his  dissenting 

(/)  7  Q.  B.  Div.  98.     Baggallay  judgment  in  Renter  v.  SaJa  (1879) 

L.J.  to  the  same  effect,    approving  4  C.  P.  Div.  239,  48  L.  J.  C.  P.  492. 
Hoare  v.  Hennir,  and  disapproving  (g)  (1874)  L.  R.  9  C.  P.  208,  43 

Simpson  v.  Crippin,  which  Bramwell  L.  J.  C.  P.  91. 
L.J.  endeavoured  to  distinguish  on 
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formance  of  the  contract,"  or,  in  other  words,  "  evince  an 
intention  no  longer  to  be  bound  by  the  contract "  (k). 

The  later  case  of  the  Mersey  Steel  and  Iron  GoTii-  Mersey 
pany  (i),  where  there  was  only  a  postponement  of  pay-  /^^^^  ^"^. 
ment,  in  peculiar  circumstances,  under  erroneous  advice,  P«"y  v. 
confirms  Freeth  v.  Burr,  so  far  as  it  goes  {k).  As  a 
positive  test,  the  rule  of  Freeth  v.  Burr  is  doubtless 
correct ;  that  is,  a  party  who,  by  declaration  or  conduct, 
"  evinces  an  intention  no  longer  to  be  bound  by  the  con- 
tract," entitles  the  other  to  rescind,  and  this  whether  he 
has  or  has  not,  apart  from  this,  committed  a  breach  of  the 
contract  going  to  the  whole  of  the  consideration.  But  it 
seems  doubtful  whether  the  test  will  hold  negatively.  Can 
an  intention  to  repudiate  the  contract  be  necessary  as  well 
as  sufficient  to  constitute  a  total  and  irreparable  breach  ? 
Can  there  not  be,  without  any  such  intent,  a  failure  in  a 
vital  part  of  the  performance  Avhich  destroys  the  benefit 
of  the  contract  as  a  whole  ?  Must  it  not  depend  on  the 
nature  of  the  contract  and  the  order  and  apparent  con- 
nection of  its  terms  ?  All  that  the  authorities  require  of 
us  is  not  to  presume  delay  in  payment,  as  distinguished 
from  delivery",  to  be  in  itself  a  total  breach.  In  other 
words,  non-payment  will  not  as  a  rule  justify  refusal  to 
perform  on  the  other  side,  unless  there  be  something  more 
in  the  circumstances  by  which  it  is  shown  to  amount  to 
repudiation;  as  in  Withers  \.  Reynolds  (J),  where  there  was 
a  deliberate  and  wilful  refusal  to  pay  for  the  successive 
deliveries  according  to  the  terms  of  the  contract. 

In  1885  the  Supreme  Court  of  the  United  States  (m)  Norring. 
had  to  deal  with  a  case  very  like  Hoare  v.  Rennie.     The  ^^right. 
contract  was  for  5000  tons  of  iron  rails  to  be  shipped  from 
Europe  "  at  the  rate  of  about  1000  tons  per  month,  begin- 

{h)  Lord  Coleridge  C.J.  at  p.  213;  (k)  See  per  Lord  Selborne  at  p. 

Keating     and     Denman   JJ.    con-  438,  and  per  Lord  Blackburn  at  p. 

curred  in  affirming  this  principle.  442-3. 

(i)  (1884)  9  App.  Ca.  434,  53  L.  {I)  (1831)  2  B.  &  Ad.  882,  Finch 

J.  Q.  B.  497.     The  House  of  Lords  Sel.  Ca.  749. 

seems  to  have  thought  criticism  of  (m)  Norrington  v.  Wright  (1885) 

Hoare  v.  Rennie  not  relevant.  115  U.  S.  189. 
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ning  February,  18S0,  but  whole  contract  to  be  shipped 
before  August  1,  1880."  The  action  was  for  non-accept- 
ance. A  few  passages  from  the  judgment  of  the  Court 
will  best  show  the  view  taken  by  them. 

"In  the  contracts  of  merchants,  time  is  of  the  essence  (n). 
The  time  of  shipment  is  the  usual  and  convenient  means 
of  fixing  the  probable  time  of  arrival,  with  a  view  of 
providing  funds  to  pay  for  the  goods,  or  of  fulfilling  con- 
tracts with  third  persons  .  .  . 

"  The  contract  sued  on  is  a  single  contract  for  the  sale 
and  purchase  of  5000  tons  of  iron  rails,  shipped  from  a 
European  port  or  ports  for  Philadelphia.  The  subsidiary 
provisions  as  to  shipping  in  different  months,  and  as  to 
payment  for  each  shipment  upon  its  delivery,  do  not  split 
up  the  contract  into  as  many  contracts  as  there  shall  be 
shipments  or  deliveries  of  so  many  distinct  quantities  of 
iron  .  .  . 

"  The  seller  is  bound  to  deliver  the  quantity  stipulated, 
and  has  no  right  either  to  compel  the  buyer  to  accept  a 
less  quantity,  or  to  require  him  to  select  part  out  of  a 
greater  quantity ;  and  when  the  goods  are  to  be  shipped 
in  certain  proportions  monthly,  the  seller's  failure  to 
ship  the  required  quantity  in  the  first  month  gives  the 
buyer  the  same  right  to  rescind  the  whole  contract  that 
he  would  have  had  if  it  had  been  agreed  that  all  the 
goods  should  be  delivered  at  once. 

"The  plaintiff,  instead  of  shipping  about  1000  tons  in 
February  and  about  1000  tons  in  March,  as  stipulated 
in  the  contract,  shipped  only  400  tons  in  February,  and 
885  tons  in  March.  His  failure  to  fulfil  the  contract  on 
his  part  in  respect  of  these  first  two  instalments  justified 
the  defendants  in  rescinding  the  whole  contract,  pro- 
vided they  distinctly  and  seasonably  asserted  the  right 
of  rescission." 


(n)  Thia   had  already  been   laid       Cotton  L.J.  at  p.  249,   48  L.  J.  C, 
down  in  England  :   Renter  v.  Sola      P.  492. 
(1879)  4  C.    V.   Div.   239,  see  per 
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The  Court  went  on  to  review  the  English  cases,  which 
did  not  in  their  opinion  establish  any  rule  inconsistent 
with  the  decision  arrived  at  in  the  case  at  bar.  All  will 
agree  with  them  that  "  a  diversity  in  the  law  as  admini- 
stered on  the  two  sides  of  the  Atlantic,  concerning  the 
interpretation  and  effect  of  commercial  contracts  of  this 
kind,  is  greatly  to  be  deprecated  "  (o).  And  although  the 
decision  is  not  authoritative  in  this  country,  we  may 
expect  that  an  opinion  of  such  weight,  and  so  carefully 
and  critically  expressed,  will  receive  full  consideration 
whenever  the  point  is  again  before  the  Court  of  Appeal 
or  the  House  of  Lords.  It  is  a  notable  addition  of  force 
to  the  modern  tendency  to  eschew  stiff  and  artificial 
canons  of  construction,  and  to  hold  parties  who  have 
made  deliberate  promises  to  the  full  and  plain  meaning 
of  their  terms. 

(o)  115  U.  S.  at  p.  206. 
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CHAPTER   VII 

Unlawful  Agreements. 

Subject-     We  have  already  seen  that  an  agreement  is  not  in  any 

matter  or    ^^^^  enforceable    by  law  without  satisfying'  sundry  con- 
perform-  ''  .       ,    . 
ance  a        ditions :  as,  being  made    between    capable    parties,  bemg 

posWvely   sufficiently  certain,  and  the  like.     If  it  does  satisfy  these 

forbidden,  conditions,  it  is  in  general  a  contract  which  the  law  com- 

a'^trama*c-   mands  the  parties  to  perform.     But  there  are  many  things 

tion  V  hich  ^hich  the  law  positively  commands  people  not  to  do.    The 

as  a  whole  ^    .  "^  ^       ^ 

is  for-  reasons  for  issumg  such  commands,  the  weight  oi  the 
{illegal)  sanctions  by  which  they  are  enforced,  and  the  degree  of 
their  apparent  necessity  or  expediency,  are  exceedingly 
various,  but  for  the  present  purpose  unimportant.  A 
murder,  the  obstruction  of  a  highway,  and  the  sale  of  a 
loaf  otherwise  than  by  weight,  are  all  on  the  same  footing 
in  so  far  as  they  are  all  forbidden  acts.  If  the  subject- 
matter  of  an  agreement  be  such  that  the  performance  of  it 
would  either  consist  in  doing  a  forbidden  act  or  be  so 
connected  therewith  as  to  be  in  substance  part  of  the  same 
transaction,  the  law  cannot  command  the  parties  to  perform 
that  agreement.  It  will  not  always  command  them  not  to 
perform  it,  for  there  are  many  cases  where  the  performance 
of  the  agreement  is  not  in  itself  an  offence,  though  the 
complete  execution  of  the  object  of  the  agreement  is  :  but 
at  all  events  it  will  give  no  sort  of  assistance  to  such  a 
transaction.  Agreements  of  this  kind  are  void  as  being 
illegal  in  the  strict  sense. 
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Again,  there  are  certain  things  which  the  law  (a)  does  Not  posi- 

.  .  .  tivelv  for- 

not  forbid  in  the  sense  of  attaching  penalties  to  them,  but  bidden  but 
which  are  violations  of  established  rules  of  decency,  morals,  "'*^'«<"'«^- 
or  good  manners,  and  of  whose  mischievous  nature  in  this 
respect  the  law  so  far  takes  notice  that  it  will  not  recognize 
them  as  the  ground  of  any  legal  rights.  "  A  thing  may  be 
unlawful  in  the  sense  that  the  law  will  not  aid  it,  and  yet 
that  the  law  will  not  immediately  punish  it  "  (6).  Agi'ee- 
ments  whose  subject-matter  falls  within  this  description 
are  void  as  being  immoral. 

Further,  there  are  many  transactions  which  cannot  fairly  Not  posi- 
be  brought  within  either  of  the  foregoing  classes,  and  yet  bidden 
cannot  conveniently  be  admitted  as  the  subject-matter  of  ^"^^ ^S''^^"*** 
valid  contracts,  or  can  be  so  admitted  only  under  unusual  policy. 
restrictions.     It  is  doubtful  whether  these  can  be   com- 
pletely reduced  to  any  general  description,  and  how  far 
judicial  discretion  may  go  in  novel  cases.     They  seem  in 
the  main,  however,  to  fall  into  the  following  categories  : 

Matters  governed  by  reasons  outside  the  regular  scope 
of  municipal  law,  and  touching  the  relations  of  the  com- 
monwealth to  foreign  states  : 

Matters  touching  the  good  government  of  the  common- 
wealth and  the  administration  of  justice  : 

Matters  affecting  particular  legal  duties  of  individuals 
whose  performance  is  of  public  importance  : 

Things  lawful  in  themselves,  but  such  that  individual 
citizens  could  not  without  general  inconvenience  be  allowed 
to  set  bounds  to  their  freedom  of  action  with  regard  to 
those  things  in  the  same  manner  or  to  the  same  extent  as 
they  may  with  regard  to  other  things  (c). 


(a)  i.e.  the  common  law.   But  qu.  36  L.  J.  Ex.  124. 

whether  the  common  law  could  take  (c)  We   have   already  seen   that 

notice  of  anything  as  immoral  which  the  specific  operation  of  contract  is 

would   not    constitute    an    offence  none   other  than  to  set  bounds  to 

against  either  common  or  ecclesias-  the   party's   freedom   of   action  as 

tical  law.  regards   the   subject-matter  of  the 

(b)  Bramwell  B.  Coiran  v.  Mil-  contract. 
hourn  (1867)  L.  R.  2  Ex.  at  p.  236, 
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Summary.       Agreements  falling  within  this  third  description  are  void 
as  being  against  public  policy. 

We  have  then  in  the  main  three  sorts  of  agreements 
which  are  imlawfiil  and  void,  according  as  the  matter  or 
purpose  of  them  is — 

A.  Contrary  to  positive  law.     (Illegal). 

B.  Contrary  to  positive  morality  recognized  as  such  by 
law.     (Immoral). 

C.  Contrary  to  the  common  weal  as  tending 

(a)  To  the  prejudice  of  the  State  in  external  relations. 

(b)  To  the  prejudice  of  the  State  in  internal  relations. 

(c)  To  improper  or  excessive  interference  with  the 
lawful  actions  of  individual  citizens.  (Against 
public  policy). 

Caution  as  The  distinction  here  made  is  in  the  reasons  which 
terms.  determine  the  law  to  hold  the  agreement  void,  not  in  the 
nature  or  operation  of  the  law  itself:  the  nullity  of  the 
agreement  itself  is  in  every  case  a  matter  of  positive  law. 
Bearing  this  in  mind,  it  is  a  harmless  abbreviation  to 
speak  of  the  agreement  itself  as  contrary  to  positive  law, 
to  morality,  or  to  public  policy,  as  the  case  may  be. 


The  ar-  The  arrangement  here  given  is  believed  to  be  on  the 

ment  only  whole  the  most  convenient,  and  to  represent  distinctions 

approxi-      which  are  in  fact  recognized  in  the  decisions  that  constitute 
mate.  ,  o 

the  law  on  the  subject.     But  like  all  classifications  it  is 

only  approximate  :  and  where  the  field  of  judicial  discretion 
is  so  wide  as  it  is  here  (for  nowhere  is  it  wider)  we  must 
expect  to  find  many  cases  which  may  nearly  or  quite  as 
well  be  assigned  to  one  place  as  to  another.  The  authori- 
ties and  dicta  are  too  numerous  to  admit  of  any  detailed 
review.  But  the  general  rules  are  (with  some  few  excep- 
tions) sufficiently  well  settled,  so  far  as  the  nature  of  the 
case  admits  of  general  rules  existing.  Any  given  decision, 
on  the  other  hand,  is  likely  to  be  rather  suggestive  than 
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conclusive  when  applied  to  a  new  set  of  facts.  Some 
positive  rules  for  the  construction  of  statutes  have  been 
worked  out  by  a  regular  series  of  decisions.  But  with  this 
exception  we  find  that  the  case-law  on  most  of  the  branches 
of  the  subject  presents  itself  as  a  clustered  group  of 
analogies  rather  than  a  linear  chain  of  authority.  We 
have  then  to  select  from  these  groups  a  certain  number  of 
the  more  striking  and  as  it  were  central  instances.  The 
statement  of  the  general  rules  which  apply  to  all  classes  of 
unlawful  agreements  indifferently  will  be  reserved,  so  far  as 
practicable,  until  we  have  gone  through  the  several  classes 
in  the  order  above  given. 

A.  Aqreements  contrary  to  positive  IciAu.  Classes  of 

^  .:/         r  unlawful 

1.  The  simplest  case  is  an  agreement  to  commit  a  crime  ^J^^g 
or  indictable  offence  :  A.  Con- 

"  If  one    bind  himself  to  kill    a   man,   bum    a   house,  *'"*^.  *° 

positive 

maintain  a  suit,  or  the  like,  it  is  void  "  {d).  law. 

With  one  or  two  exceptions  on  which  it  is  needless  to  ^-  -Ag^ee- 

.  ment  to 

dwell,  obviously  criminal  agreements  do  not  occur  in  our  commit 

own  time  and  in  civilized  countries,  and  at  all  events  no  ygf^^^' 

attempt  is  made  to  enforce  them.     It  is  said  that  in  the 

last  century  a  bill  was  filed  in  Chancery  by  a  highwayman 

against  his  fellow  for  a  partnership  account,  but  the  story 

is  more  than  doubtful  (e).     The  question  may  arise,  how-  Sometimes 

ever,  whether  a  particular  thing  agreed  to  be  done  is  or  is  perform-  ^ 

not  an  offence,  or  whether  a  particular  agreement  is  or  is  ^nce  of 

not  on  the  true  construction  of  it  an  agreement  to  commit  would  be 

an  offence.     In  the  singular  case  of  Mayor  of  Norwich  o^^nce. 

V.  Forfolh   Ry.   Co.   (/),   the   defendant    company,  being  ^X\;h^ 

authorized  to  make  a  bridsfe  over  a  navigable  river  at  one  ^'-  Norfolk 

^  ^  Ey.  Co. 

(d)  Shepp.  Touchet.  370.  this  ?     The  case  was  cited  with  ap- 

(e)  See  Lindley,  1.  93.  Lord  parent  gravity  by  Jessel  M.R.  in 
Kenyon  once  said  by  way  of  illus-  Sykes  v.  Beadon  (1879)  11  Ch.  D. 
tration,  it  appears,  that  he  would  not       170,  at  p.  195,  48  L.  J.  Ch.  522. 

sit  to  take  an  account  between  two  (/)  (1855)  4  E.  &  B.  397,  24  L.  J. 

robbers  on  Hounslow  Heath.     May       Q.  B.  105. 
not   the   legend   have   arisen   from 
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particular  place,  had  found  difficulties  in  executing  the 
statutory  plan,  and  had  begun  to  build  the  bridge  at  another 
place.  The  plaintiff  corporation  took  steps  to  indict  the 
company  for  a  nuisance.  The  matter  was  compromised  by 
an  arrangement  that  the  company  should — not  discontinue 
their  works,  but — complete  them  in  a  particular  manner, 
intended  to  make  sure  that  no  serious  obstruction  to  the 
navigation  should  ensue  :  and  an  agreement  was  made  by 
deed,  in  which  the  company  covenanted  to  pay  the  corpora- 
tion £1,000  if  the  works  should  not  be  completed  within 
twelve  months,  whether  an  Act  of  Parliament  should  within 
that  time  be  obtained  to  authorize  them  or  not.  The  cor- 
poration sued  on  this  covenant,  and  the  company  set  up 
the  defence  that  the  works  were  a  public  nuisance,  and 
therefore  the  covenant  to  complete  them  was  illegal.  The 
Court  of  Queen's  Bench  was  divided  on  the  construction 
and  effect  of  the  deed.  Erie  J.  thought  it  need  not  mean 
that  the  defendants  were  to  go  on  with  the  works  if  they 
did  not  obtain  the  Act.  "  Where  a  contract  is  capable  of 
two  constructions,  the  one  making  it  valid  and  the  other 
void,  it  is  clear  law  the  first  ought  to  be  adopted."  Here 
it  should  be  taken  that  the  works  contracted  for  were  works 
to  be  rendered  lawful  by  Act  of  Parliament.  Coleridge  J. 
to  the  same  effect :  he  thought  the  real  object  was  to 
secure  by  a  penalty  the  speedy  reduction  of  a  nuisance  to 
a  nominal  amount,  which  was  quite  lawful,  the  corporation 
not  being  bound  to  prosecute  for  a  nominal  nuisance. 
Lord  Campbell  C.J.  and  Wightman  J.  held  the  agree- 
ment bad,  as  being  in  fact  an  agreement  to  continue  an 
existing  unlawful  state  of  things.  The  performance  of  it 
(without  a  new  Act  of  Parliament)  would  have  been  an 
indictable  offence,  and  the  Court  could  not  presume  that 
an  Act  would  have  been  obtained.  Lord  Campbell  said, 
"  In  principle  I  do  not  see  how  the  present  case  is  to  be 
distinguished  from  an  action  by  A.  against  B.  to  recover 
£1000,  B.  having  covenanted  with  A.  that  within  twelve 
calendar  months  he  would  murder  C,  and  that  on  failing 
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to  do  so  he  would  forfeit  and  pay  to  A.  £1000  as  liqui- 
dated damages,  the  declaration  alleging  that  although  B, 
did  not  murder  C.  within  the  twelve  calendar  months  he 
had  not  paid  A.  the  £1000  "  (g). 

It  seems  impossible  to  draw  any  conclusion  in  point  of 
law  from  such  a  division  of  opinion  (h).  But  the  case 
gives  this  practical  warning,  that  whenever  it  is  desired  to 
contract  for  the  doing  of  something  which  is  not  certainly 
lawful  at  the  time,  or  the  lawfulness  of  which  depends  on 
some  event  not  within  the  control  of  the  parties,  the  terms 
of  the  contract  should  make  it  clear  that  the  thing  is  not 
to  be  done  unless  it  becomes  or  is  ascertained  to  be  lawful. 

Moreover  a  contract  may  be  illegal  because  an  offence  is  When  the 
contemplated  as  its  ulterior  result,  or  because  it  invites  object* is 
to  the  commission  of  crime.     For  example,  an  agreement  ^•n  offence, 
to  pay  money  to  A.'s  executors  if  A.  commits  suicide  would 
be  void  (i) ;  and  although  there  is  nothing  unlawful  in 
printing,  no  right  of  action  can  arise  for  work  done  in 
printing  a  criminal  libel  (k).     But  this  depends  on   the 
more   general   considerations   which   we   reserve   for   the 
present. 

2.  Again  an  agreement  will  generally  be  illegal,  though  2.  Agree- 
the  matter  of  it  may  not  be  an  indictable  offence,  and  ™^?i*  ^^^ 
though  the  formation  of  it  may  not  amount  to  the  offence  wrong  to 
of  conspiracy,  if  it  contemplates  (l)  any  civil  injury  to  go^g  jg®"^' 
third  persons.     Thus  an  agreement  to  divide  the  profits  of  ^^id. 
a  fraudulent  scheme,  or  to  carry  out  some  object  in  itself 


(g)  4  E.  &  B.  441.  R.  &  M.  337. 

(h)  Not  only  was  the  Court  (I)  If  A  contracts  with  B.  to  do 
equally  divided,  but  a  perusal  of  the  something  which  in  fact,  but  not 
judgments  at  large  will  show  that  to  B.'s  knowledge,  would  involve  a 
no  two  members  of  it  really  looked  breach  of  contract  or  trust,  A. 
at  the  case  in  the  same  way.  The  cannot  lawfully  perform  his  pro- 
reporters  (4  E.  &  B.  397)  add  not  mise,  but  yet  may  well  be  liable  in 
without  reason  to  the  head-note  :  damages  for  the  breach.  Millward 
Et  quaere  inde.  v.  Littlewood  (1850)  5  Ex.  775,  20 

(i)  Per   Bramwell  L.J.  5   C.   P.  L.  J.  Ex.  2.     See  further  at  end  of 

D.  at  p.  307.  this  chapter. 

{k)  Poplett  V.  Stockdale  (1825)  1 
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not  unlawful  by  means  of  an  apparent  trespass,  breach  of 
contract,  or  breach  of  trust  is  unlawful  and  void  (m).  A. 
applies  to  his  friend  B.  to  advance  him  the  price  of  certain 
goods  which  he  wants  to  buy  of  C.  B.  treats  with  C  for 
the  sale,  and  pays  a  sum  agreed  upon  between  them  as  the 
price.  It  is  secretly  agreed  between  A.  and  C.  that  A. 
shall  pay  a  further  sum  :  this  last  agreement  is  void  as  a 
fraud  upon  B.,  whose  intention  was  to  relieve  A.  from 
paying  any  part  of  the  price  (n).  Again,  A.  and  B.  are 
interested  in  common  with  other  persons  in  a  transaction 
the  nature  of  which  requires  good  faith  on  all  hands,  and 
a  secret  agreement  is  made  between  A.  and  B.  to  the  pre- 
Agree-  judice  of  those  others'  interest.  Such  are  in  fact  the  cases 
fraud  of  ^^  agreements  "in  fraud  of  creditors";  that  is,  where 
creditors  is  there  is  an  arrangement  between  a  debtor  and  the  general 
body  of  the  creditors,  but  in  order  to  procure  the  consent 
of  some  particular  creditor,  or  for  some  other  reason,  the 
debtor  or  any  person  on  his  behalf,  or  with  his  know- 
ledge (o),  secretly  promises  that  creditor  some  advantage 
over  the  rest.  All  such  secret  agreements  are  void : 
securities  given  in  pursuance  of  them  may  be  set  aside, 
and  money  paid  under  them  ordered  to  be    repaid  (p). 

(m)  An  agreement  to  commit  a  illegal:  Warwickv}Jtichardson{1842) 

civil  injury  is  a  conspiracy  in  many,  10  M.  &  W.  284,  and  agreements  to 

but    it    seems    impossible   to    say  indemnify   trustees   against   formal 

precisely  in  what,  cases.     See  the  breaches   of    trust   are  in   practice 

title    of     Conspiracy    in    Roscoe's  constantly  assumed  to  be  valid  in 

Digest,  (ed.  Horace  Smith,   1884).  equity  as  well  as  law. 

An  agreement  to  commit  a  trespass  (n)  Jackson   v.    Duchaire    (1790) 

likely  to   lead   to  a   breach  of  the  -3  T.  R.  551. 

peace,  Reg.  v.  Jtowlands  (1851)  17  (o)  Equality  among  the  creditors 

Q.  B.  671,  686,  21  L.  J.  M.  C.  81 —  is  of  the  essence  of  the  transaction, 

or  to  commit  a  civil  wrong  by  fraud  Any  agreement  to  give  a  preference, 

and   false  pretences,   Jteg.  v.    War-  made    with    the    debtor's    privity, 

burton  (1870)  L.  R.  1  C.  C.  R.  274,  strikes  at  the  root  of  the  deed.     It 

40  L.  J.  M.  C.  22,  cp.  Jteg.  v.  As-  is  immaterial  whether  the  arrange- 

pinall  (1876)  2  Q.  B.  Div.  at  p.  59,  ment  is  under  a  statute  or  not,  and 

46  L.  J.  M.  C.  145 — is  a  conspiracy.  whether  the    preferential    payment 

An   agreement  to  commit  a  simple  is  to  come  out  of  the  debtor's  funds 

breach   of   contract   is   not   a   con-  or  not.     Ex  parte  Milner  (1885)  15 

epiracy.     Before   the  C.  L.  P.  Act  Q.  B.  Div.  605. 

a  court  of  common  law  could  not  (p)  McKewan  v.  Sanderson  (1873) 

take  notice  of  an  agreement  being  15  Eq.  at  p.  234,  per  Malins  V.-C. 

in  breach  of  trust  so  as  to  hold  it  42  L.  J.  Ch.  296. 
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Moreover,  the  other  creditors  who  know  nothing  of  the  And  other 

fraud  and  enter  into  the  arrangement  on  the  assumption  ^ot  bound 

"  that  they  are  contracting:  on  terms  of  equality  as  to  each  ^y  ^^^ 

1      11  »  1  1        •  .111  composi- 

and  all     are  under  such  circumstances  not  bound  by  any  tion. 

release  they  give  (q).     And  it  will  not  do  to  say  that  the 

underhand   bargain  was    in    fact  for  the   benefit    of  the 

creditors  generally,  as  where  the  preferred  creditor  becomes 

surety  for  the  payment  of  the  composition,  and  the  real 

consideration  for  this  is  the  debtor's  promise  to  pay  his 

own  debt  in  full;  for  the  creditors  ought  to  have  the  means 

of  exercising  their    own  judgment  (r).     But  where   one 

creditor  is  induced  to  become  surety  for  an  instalment  of 

the  composition  by  an  agreement  of  the  principal  debtor 

to  indemnify  him,  and  a  pledge  of  part  of  the  assets  for 

that  purpose,  this  is  valid :  for  a  compounding  debtor  is 

master  of  the  assets  and  may  apply  them  as  he  will  (s). 

The    principle    of  these    rules    was    thus  explained  by 

Erie  J.  in  Mallalieu  v.  Hodgson  (t) : — 

"  Each  creditor  conpents  to  lose  part  of  his  debt  in  consideration  that 
the  others  do  the  same,  and  each  creditor  may  be  considered  to  stipulate 
with  the  others  for  a  release  from  them  to  the  debtor  in  conf^ideration  of 
the  release  by  him.  Where  any  creditor,  in  fraud  of  the  agreement  to 
accept  the  composition,  stipulates  for  a  preference  to  himself,  his  stipu- 
lation is  altogether  void — not  only  can  he  take  no  advantage  from  it, 
but  he  is  also  to  lose  the  benefit  of  the  composition  (u).  The  requirement 
of  good  faith  among  the  creditors  and  the  preventing  of  gain  by  agree- 
ments for  preference  have  been  uniformly  maintained  by  a  series  ot  cases 
from  Leicester  v.  Rose  (x)  to  Howden  v.  Haigh  [u)  and  Bradshaw  v.  Brad- 
shaio  "  (y). 

From  the  last  cited  case  (?/)  it  seems  probable,  though 
it  is  not  decided,  that  when  a  creditor  is  induced  to  join 
in  a  composition  by  having  an  additional  payment  from 


(q")   Dauglish   v.    Tennent   (1866)  parte  Oliver   (1849-51)    4  Be  G.  Sc 

L.  R  2  Q.  B.  49,  54,  36  L.  J.  Q.  B.  Sm.  354. 
10.  (m)   (1840)  11  A.  &  E.  1033. 

(r)    Wood  V.  Barker,  1  Eq.  139.  (x)  (1803)   4  East,  372  :  showing 

(s)  Ex  parte  Burrell  (1876)  1  Ch.  that   the   advantage   given   to   the 

Div.  537,  45  L.  J.  Bk.  68.  preferred  creditor   need  not  be  in 

(t)  (1851)   16  Q.  B.  689,  20  L.  J.  money. 
Q.    B.    339,    347.     See  further   Ex  {y)  (1841)  9  M.  &  W.  29. 
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a  stranger  without  the  knowledge  of  either  the  other 
creditors  or  the  debtor,  the  debtor  on  discovering  this  may 
refuse  to  pay  him  more  than  with  such  extra  payment 
will  make  up  his  proper  share  under  the  composition,  or 
may  even  recover  back  the  excess  if  he  has  paid  it  involun- 
tarily, e.g.  to  hona  fide  holders  of  bills  given  to  the  creditor 
under  the  composition. 

A  debtor  who  has  given  a  fraudulent  preference  can 
claim  no  benefit  under  the  composition  even  as  against 
the  creditor  to  whom  the  preference  has  been  given  {z). 

A  secret  agreement  by  a  creditor  to  withdraw  his  oppo- 
sition to  a  bankrupt's  discharge  or  to  a  composition  is 
equally  void,  and  it  does  not  matter  whether  it  is  made 
with  the  debtor  himself  or  with  a  stranger  {a),  nor  whether 
the  consideration  offered  to  the  creditor  for  such  with- 
drawal is  to  come  out  of  the  debtor's  assets  or  not  {h) ;  and 
this  even  if  it  is  part  of  the  agreement  that  the  creditor 
shall  not  prove  against  the  estate  at  all  (c).  In  like 
manner  if  a  debtor  executes  an  assignment  of  his  estate 
and  effects  for  the  benefit  of  all  his  creditors  upon  a  secret 
agreement  with  the  trustees  that  part  of  the  assets  is  to 
be  returned  to  him,  this  agreement  is  void  {d). 

We  have  here  at  an  early  stage  of  the  subject  a  good 
instance  of  the  necessarily  approximate  character  of  our 
classification.  We  have  placed  these  agreements  in  fraud 
of  creditors  here  as  being  in  effect  agreements  to  commit 
civil  injuries.  But  a  composition  with  creditors  is  in  most 
cases  something  more  than  an  ordinary  civil  contract ;  it 
is  in  truth  a  quasi -judicial  proceeding,  and  as  such  is  to 
a  certain  extent  assisted  by  the  law  (e).  Public  policy, 
therefore,  as  well   as  private  right,  requires  that  such   a 

(2)  Higgins  v.  Pitt  (1849)  4  Ex.  P.  D.  265,  45  L.  J.  C.  P.  498. 

312,  18  L.  J.  Ex.  488.  (e)  Bankruptcy  Act,  1883,  ss.  18, 

(a)  Higgins  v.  Pitt,  last  note.  19.     Since  this  Act  there  is  a  nota- 

(6)  Hall  V.  Dyson  (1852)  17  Q.  B.  ble  increase  of  private  compositions 

785,  21  L.  J.  Q.  B.  224.  independent  of  the  Act,  which  may 

(c)  McKewan  v.  Sanderson  (1875)  lead  to  the  revival  of  various  com- 
20  Eq.  65,  42  L.  J.  Ch.  296.  mon  law  questions. 

(d)  Blaclcloch  v.  Dobie  (1876)  1  C. 
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proceeding  should  be  conducted  with  good  faith  and  that 
no  transaction  which  interferes  with  equal  justice  being 
done  therein  should  be  allowed  to  stand.     The  doctrine  of  Fraud  on 
fraud  on  third  parties,  as  it  may  be  called,  is  however  not  ^.j^^  not^to 
to  be  extended  to  cases  of  mere  suspicion  or  conjecture.   A  be  pre- 
possibility  that  the  performance  of  a  contract  may  injure  f^om  mere 
third  persons  is  no  ground  for  presuming  that  such  was  possibili- 
the  intention,  and  on  the  strength  of  that  presumed  inten- 
tion holding  it  invalid  between  the  parties  themselves. 

"  Where  an  instrument  between  two  parties  has  been  entered  into  for 
a  purpose  which  may  be  considered  fraudulent  as  against  some  third 
person,  it  may  yet  be  binding,  according  to  the  true  construction  of  its 
language,  as  between  themselves." 

Nor  can  a  supposed  fraudulent  intention  as  to  third 
persons  (inferred  from  the  general  character  and  circum- 
stances of  a  transaction)  be  allowed  to  determine  what  the 
true  construction  is  (/). 

3.  There  are  certain  cases  analogous  enough  to  the  fore-  3.  Certain 

going  to  call  for  mention  here,  though   not  for  any  full  analogous 

treatment.    Their  general  type  is  this :  There  is  a  contract  pat^re  as 
...  ...  .  .  .       mvolving 

givmg  rise  to  a  continuing  relation  to  which  certain  duties  "  fraud  on 

are  incident  by  law  ;  and  a  special  sanction  is  provided  for  Q^g  •>^^'^' 

those  duties  by  holding  that  transactions  inconsistent  with 

them  avoid  the  original  contract,  or  are  themselves  voidable 

at  the  option  of  the  party  whose  rights  are  infringed.     We 

have  results  of  this  kind  from 

(a)  Dealings  between  a  principal  debtor  and  creditor  to 
the  prejudice  of  a  surety  : 

(b)  Dealings  by  an  agent  in  the  business  of  the  agency 
on  his  own  account : 

(c)  Voluntary  settlements  before  marriage  "  in  fraud  of 
marital  rights." 

In  the  first  case  the  improper  transaction  is  as  a  rule 
valid  in  itself,  but  avoids  the  contract  of  suretyship.       In 

(/)  Skawv.  Jeffery  (1860)  13  Moo.  P.  C.  432,  455. 
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the  second  it  is  voidable  as  between  the  principal  and  the 
agent.  In  the  third  it  is  (or  was)  voidable  at  the  suit  of 
the  husband. 

Dealings  (a)  "  Any  variance  made  without  the  surety's  consent  in 
^'rincral  *^®  terms  of  the  contract  between  the  principal  debtor  and 
creditor  the  creditor  discharges  the  surety  as  to  transactions  sub- 
to  preju-  sequent  to  the  variance "  {g),  unless  it  is  evident  to  the 

dice  of  Court  "  that  the  alteration  is  unsubstantial,  or  that  it  can- 
suretVi 

not  be  otherwise  than  beneficial  to  the  surety  "  (h).  The 
surety  is  not  the  less  discharged  "even  though  the  original 
agreement  may  notwithstanding  such  variance  be  substan- 
tially performed  "  {%).  An  important  application  of  this 
rule  is  that  "  where  there  is  a  bond  of  suretyship  for  an 
officer,  and  by  the  act  of  the  parties  or  by  Act  of  Parlia- 
ment the  nature  of  the  office  is  so  changed  that  the  duties 
are  materially  altered,  so  as  to  affect  the  peril  of  the  sure- 
ties, the  bond  is  avoided  "  {k).  But  when  the  guaranty  is 
for  the  performance  of  several  and  distinct  duties,  and 
there  is  a  change  in  one  of  them,  or  if  an  addition  is  made 
to  the  duties  of  the  principal  debtor  by  a  distinct  contract, 
the  surety  remains  liable  as  to  those  which  are  unaltered  {I). 
The  following  rules  rest  on  the  same  ground : 

"  The  surety  is  discharged  by  any  contract  between  the 
creditor  and  the  principal  debtor  by  which  the  principal 
debtor  is  released,  or  by  any  act  or  omission  of  the  creditor 
the  legal  consequence  of  which  is  the  discharge  of  the 
principal  debtor  "  {m). 

(g)  Indian  Contract  Act,  s.  133.  il  ;  Mayor  of  Cambridge  v.  Dennis 

(h)  Holme  v.  Brunskill  (1877)  3  (1858)  E.  B.  &  E.  660,  27  L.  J.  Q. 

Q.  B.  Div.  495  (diss.   Brett   L.J.),  B.  474. 

overruling  on  this  point  Sanderson  (I)  Harrison  v.  Seymoar  (1866)  L. 

V.  Aston  (1873)  L.  R.  8  Ex.  73  ;    42  K.  1  C.  P.  518,  35  L.  J.  C.  P.  264  ; 

L.  J.  Ex.  64.  Skillett  v.  Fletcher  (1866) ;L.  R.  1  C. 

(i)  Per  Lord  Cottenham,  Bonar  P.  217,  224,  in  Ex.  Ch.  2  C.  P.  469, 

V.  Macdonald  (1850)  3  H.  L.  C.  226,  36  L.  J.  C.  P.  206. 
238.  („i)  I.  c.  A.  8.  134.      Kearsley  v. 

{k)  Oswald  V.  Mayor  of  Berwick-  Cole  (1846)  16  M.  &  W.  128,  16  L. 

on-Tweed  (1856)  5  H.  L.  C.  856,  25  J.  Ex.  115  ;  Cragoe  v.  Jones  (1873) 

L.  J.  Q.  B.  383 ;  Pybus  v.  Oibb  (1846)  L.  R.  8  Ex.  81.  42  L.  J,  Ex.  68. 
6  E.  &  B.  902,  911,  26  L.  J.  Q.  B. 
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"A  contract  between  the  creditor  and  the  principal 
debtor,  by  which  the  creditor  makes  a  composition  with,  or 
promises  to  give  time  to  or  not  to  sue  the  principal  debtor, 
discharges  the  surety,  unless  the  surety  assents  to  such 
contract "  (n),  or  unless  in  such  contract  the  creditor 
reserves  his  rights  against  the  surety  (o),  in  which  case  the 
surety's  right  to  be  indemnified  by  the  principal  debtor 
continues  (p).  One  reported  case  constitutes  an  apparent 
exception  to  the  general  rule,  but  is  really  none,  as  there 
the  nominal  giving  of  time  had  in  substance  the  effect  of 
accelerating  the  creditor's  remedy  (q). 

"  If  the  creditor  does  any  act  which  is  inconsistent  with 
the  rights  of  the  surety,  or  omits  to  do  any  act  which  his 
duty  to  the  surety  requires  him  to  do,  and  the  eventual 
remedy  of  the  surety  himself  against  the  principal  debtor 
is  thereby  impaired,  the  surety  is  discharged  "  (r). 

"  A  surety  is  entitled  to  the  benefit  of  every  security 
which  the  creditor  has  against  the  principal  debtor  at  the 
time  when  the  contract  of  suretyship  is  entered  into, 
whether  the  surety  knows  of  the  existence  of  such  security 
or  not ;  and  if  the  creditor  loses  or  without  the  consent  of 
the  surety  parts  with  such  security,  the  surety  is  discharged 
to  the  extent  of  the  value  of  the  security  "  (s).       Not  only 

(n)  I.  C.  A.  s.  135.       Oakeley  v.  Cur.  in   Swire   v.  Redman  (1876)  1 

Pasheller   (1836)    4  CI.  &  F.  207  ;  Q.  B.  D.  541-2. 

Oriented    Financial    Corporation  \.  (q)  Halniev.  Coles  (1827)2  Sim.1'2. 

Overend,    Ourney  &  Co.    (1874)    L.  (V)  I.  C.  A.  s.  139  (=  Story,  Eq. 

R.   7   H.  L.  348;  Green  v.   Wynn,  Jur.  §  325  nearly);  Watson  \.  Allcock 

(1 869)  4  Ch.  204,  38  L.  J.  Ch.  220  >  (1853)  4  D.  -^L  G.  242,  supra,  p.  174 ; 

Bateson  v.  Gosling  (1871)  L.  R.  7  C.  Burgess  v.  Eoe  (1872)  13  Eq.  450, 

P.  9,  41  L.  J.  C.  P.  53.     It  mast  be  41  L.  J.  Ch.  515 ;  Phillips  v.  Foxdl 

a  binding  contract  with  the  principal  (1872)  L.  R.  7  Q.  B.  666,  41  L.  J. 

debtor  :  Clarke  v.  Birley  (1889)  41  Q  B.  293;  Sanderson  v.  Aston  (ISJZ) 

Ch.  D.  422,  434.  L.  R.  8  Ex.  73,  42  L.  J.  Ex.  64. 

(o)  Whether  the  surety  knovvi  of  (s)  I.  C.  A.  s.  141.       Mayhem  v. 

it  or  not :   Webb  v.  Hewitt  (1857)  3  Crickett  (1818)  2  Swaost.  185,  191  ; 

K.  &  J.  438,  442  ;  and  see  per  Lord  Wulff  v.  Jay  (1872)  L.  R.  7  Q.  B. 

Hatherley,  7  Ch.  150.  756,  762,  41  L.  J.  Q.  B.  322 ;  Becher- 

{p)  Close  V.  Close  (1853)  4  D.  M.  vaise  v.  Lewis  (1872)  L.  R.  7  C.  P. 
G.  176,  185.  The  reasonableness  of  372,  41  L.  J.  C.  P.  161;  securities 
the  rule  is  open  to  question  (it  has  now  subsist  notwithstanding  pay- 
been  carried  "  to  the  verge  of  sense,"  ment  of  the  debt  for  the  benefit  of 
Brett  L.  J.  3  Q.  B.  D.  at  p.  509),  a  surety  who  has  paid,  Merc.  Law 
but  it  is  firmly  established.    See  per  Amendment  Act,   1856,   19   &   20 
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Dealings 
by  agent 
in  the 


an  absolute  parting  with  the  security,  but  any  dealing  with 
it,  such  that  the  surety  cannot  have  the  benefit  of  it  in  the 
same  condition  in  which  it  existed  in  the  creditor's  hands, 
will  have  this  effect  (t).  For  the  same  reason,  if  there  be 
joint  sureties,  and  the  debtor  releases  one,  it  is  a  release  to 
all ;  otherwise  if  the  sureties  are  several  (u). 

(b)  "  If  an  agent  deals  on  his  own  account  in  the  business 
of  the  agency  without  first  obtaining  the  consent  of  his 
matter  of    principal  and  acquainting  him  with  all  material  circum- 
on\1s  own  stances  which  have  come  to  his  own  knowledge  on  the 
account,     gubject,  the  principal  may  repudiate  the  transaction  "  (v). 
"If  an  agent  without  the  knowledge  of  his  principal 
deals  in  the  business  of  the  agency  on  his  own  account  in- 
stead of  on  account  of  his  principal,  the  principal  is  entitled 
to  claim  from  the  agent  any  benefit  which  may  have  resulted 
to  him  from  the  transaction  "  (x). 

These  rules  are  well  known  and  established  and  have 
been  over  and  over  again  asserted  in  the  most  general 
terms.  The  commonest  case  is  that  of  an  agent  for  sale 
himself  becoming  the  purchaser,  or  conversely :  "  He  who 
undertakes  to  act  for  another  in  any  matter  shall  not  in  the 
same  matter  act  for  himself.  Therefore  a  trustee  for  sale 
shall  not  gain  any  advantage  by  being  himself  the  person 
to  buy."  "  An  agent  to  sell  shall  not  convert  himself  into 
a  purchaser  unless  he  can  make  it  perfectly  clear  that  he 
furnished  his  employer  with  all  the  knowledge  which  he 


Vict.  0.  97,  8.  5.  A  right  to  distrain 
for  rent  is  not  a  security  or  remedy 
within  this  enactment,  Russell  v. 
Shoolhred  (1885)  29  Ch.  Div.  254. 
During  the  currency  of  a  bill  of 
exchange  an  indorser  is  not  a  surety 
or  the  acceptor.  But  after  notice 
of  dishonour  he  is  entitled  in  like 
manner  as  if  he  were  a  surety  to 
the  benefit  of  all  payments  made 
and  securities  given  by  the  acceptor 
to  the  holder :  Duncan,  Fox  cO  Co. 
V.  North  &  South  Wales  Bank  (1880) 
6  App.  Ca.  1,  revg.  s.  c.  in  C.  A.  11 
Ch.  Div.  88,  50  L.  J.  Ch.  355. 
(0i'/ed^ev.^!m(1860)  Johns.  663. 


(«)  Ward  V.  Bank  o;f  Neio  Zealand 
(1883)  (J.  C.)  8  App.  Ca.  755,  52 
L.  J.  P.  C.  65. 

((•)  L  C.  A.  s.  215.  The  Indian 
Act  goes  on  to  add,  "  if  the  case 
show  either  that  any  material  fact 
has  been  dishonestly  concealed  from 
him  by  the  agent,  or  that  the  deal- 
ings of  the  agent  have  been  disad- 
vantageous to  him,"  but  these  quali- 
fications are  not  recognized  in 
English  law.  See  Story  on  Agency 
§  210 ;  Ex  parte  Lacey  (1802)  6  Ves. 
625. 

(x)  1.  C.  A.  8.  216. 
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himself  possessed  "  (y).  "  It  is  an  axiom  of  the  law  of  prin- 
cipal and  agent  that  a  broker  employed  to  sell  cannot  him- 
self become  the  buyer,  nor  can  a  broker  employed  to  buy 
become  himself  the  seller,  without  distinct  notice  to  the 
principal,  so  that  the  latter  may  object  if  he  think  proper  "(s). 
If  the  local  usage  of  a  particvilar  trade  or  market  counter- 
venes  this  axiom  by  "  converting  a  broker  employed  to  buy 
into  a  principal  selling  for  himself,"  it  cannot  be  treated  as 
a  custom  so  as  to  bind  a  principal  dealing  in  that  trade  or 
market  through  a  broker,  but  himself  ignorant  of  the 
usage  (a). 

The  rule  is  not  arbitrary  or  technical,  but  rests  on  the 
principle  that  an  agent  cannot  be  allowed  to  put  himself 
in  a  position  in  which  his  interest  and  his  duty  are  in 
conflict,  and  the  Court  will  not  consider  "  whether  the 
principal  did  or  did  not  suffer  any  injury  in  fact  by  reason 
of  the  dealing  of  the  agent ;  for  the  safety  of  mankind 
requires  that  no  agent  shall  be  able  to  put  his  principal  to 
the  danger  of  such  an  inquiry  as  that."  It  is  a  corollary 
from  the  main  rule  that  so  long  as  a  contract  for  sale  made 
by  an  agent  remains  executory  he  cannot  re-purchase  the 
property  from  his  own  purchaser  except  for  the  benefit  of 
his  principal  (b).  A  like  rule  applies  to  the  case  of  an 
executor  purchasing  any  part  of  the  assets  for  himself 
But  it  is  put  in  this  somewhat  more  stringent  form,  that 
the  burden  of  proof  is  on  the  executor  to  show  that  the 


(y)   Whichcote  v.  Lawrence  (1798)  toms  of  this  kind  Be  Bussche  v.  Alt 

3   Ves.    740;     Loivther   v.    Lowthcr  (1877)  8  Ch.  Div.  286,  47  L.  J.  Ch. 

(1806)   13   Ves.   95,    103;    ami   see  386.     For  the  special  Application  of 

Charter  X.  Treveli/an  (1844)  11  CI.  &  the  rule  to  the  duty  of   directors  of 

F.  714,  732.  companies,   Ilaii's  ca.  (1875)  10  Ch. 

(2)    Per  Willes  J.   in  MoJlett  v.  593,  44  L.  J.  Ch.  721 ;   AlUon  Steel 

Robinson  (1870)  L.  R.  5  C.  P.  at  p.  Wire  Co.  v.  Martin  (1875)  1  Ch.  D. 

655,  39  L.  J.  C.  P.  290.    Cp.  Gue&t  at  p.  585,  per  Jessel  M.R.,  45  L.  J. 

V.  Sinythe   (1870)   5  Ch.    551,    per  Ch.    173  ;    as   to    promoters,    JVew 

Gififard    L.J.    39  L.  J.     Ch.   536  :  Sombrero  Phosphate  Co.  v.  ErJanger 

Skarman  v.  Brandt  (1''71)  L.  P.  6  (1877)   5  Ch.  Div.  73,  46  L.  J.  Ch. 

Q.  B.  720,  40  L.  J.  Q.  B.  312.  425. 

(a)  Robinson  v.  Mollett  (1874-5)  L.  (6)  Parlcer  v.  McKenna  (1874)  10 

R.  7  H.  L.  802,  838,  4  4  L.  J.  C.  P.  Ch.  96,  118,  124, 125,  44  L.  J.  Ch. 

362 ;   and  further  as  to  alleged  cua-  425. 
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transaction  is  a  fair  one.  This  brings  it  very  near  to  the 
doctrine  of  Undue  Influence,  of  which  in  a  later  chapter. 
It  makes  no  difference  that  the  legatee  from  whom  the 
purchase  was  made  was  also  co-executor  (c).  Another 
branch  of  the  same  principle  is  to  be  found  in  the  rules 
against  trustees  and  limited  owners  renewing  leases  or 
purchasing  reversions  for  themselves  (d). 

Again :  "  It  may  be  laid  down  as  a  general  principle 
that  in  all  cases  where  a  person  is  either  actually  or  con- 
structively an  agent  for  other  persons,  all  profits  and  ad- 
vantages made  by  him  in  the  business  beyond  his  ordinary 
compensation  are  to  be  for  the  benefit  of  his  employers  "  (e). 
"  If  a  person  makes  any  profit  by  being  employed  con- 
trary to  his  trust,  the  employer  has  a  right  to  call  back 
that  profit"  (/).  And  it  is  not  enough  for  an  agent  who  is 
himself  interested  in  the  matter  of  the  agency  to  tell  his 
principal  that  he  has  some  interest  :  he  must  give  full 
information  of  all  material  facts  (g). 

Even  this  is  not  all  :  an  agent,  or  at  any  rate  a  pro- 
fessional adviser,  cannot  keep  any  benefit  which  may 
happen  to  result  to  him  from  his  own  ignorance  or  negli- 
gence in  executing  his  duty.  In  such  a  case  he  is  con- 
sidered a  trustee  for  the  persons  who  would  be  entitled  to 
the  benefit  if  he  had  done  his  duty  properly  (h). 
Nature  of  In  this  class  of  cases  the  rule  seems  to  be  that  the 
applicable,  transaction  improperly  entered  into  by  the  agent  is  void- 
able so  far  as  the  nature  of  the  case  admits.  Where  it 
cannot  be  avoided  as  against  third  parties,  the  principal 


(c)  Gray  v.  Warner  (1873)  16  Eq.  son  (1874)  L.    R.   9  Q.  B.  480,  485, 
677,  42  L.  J.  Ch.  556.  43  L.  J.  Q.  B.  215,  where  several 

(d)  Notes   to  Keech  v.    Sandford  cases  are  collected. 

(1726)inl  Wh.  &T.  L.  C.     Tbelast  (/)    Massey   v.  Danes   (1794)    2 

case  on  the  subject  is    Trumper  v.  Ves.  317,  320. 

Trumijer  (1873)  14  Eq.  295,   8  Ch.  ((j)  See  authorities  collected,  and 

870,    42  L.    J.    Ch.  641.     On  the  observations  of  the  Court  thereon, 

general    rule    see    also    Marsh    v.  Dunne    v.    English   (1874)    18    Eq. 

Whitmore  (1874)  (Sup.  Court,  U.  S.)  524,  534. 

21  Wall.  178.  (h)  Bulkley  v.     WiJford  (1834)  2 

(e)  Story  on  Agency,  §211,  adopted  CI.  &  F.    102.     Cp.  Corley  v.  Lord 
by  the  Court  in  Morison  v.  Thomp-  Stafford  (1857)  1  De  G.  &  J.  238. 
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can  recover  the  profit  from  the  agent.  But  where  there 
are  a  principal,  an  agent,  and  a  third  party  contracting 
with  the  principal  and  cognizant  of  the  agent's  employ- 
ment, and  there  are  dealings  between  the  third  party  and 
the  agent  which  give  the  agent  an  interest  against  his 
duty,  there  the  principal  on  discovering  this  has  the  option 
of  rescinding  the  contract  altogether.  Thus  when  company 
A.  contracted  to  make  a  telegraph  cable  for  company  B., 
and  a  term  of  the  contract  was  that  the  work  shoiild  be 
approved  by  C,  the  engineer  of  company  B.,  and  C.  took 
an  undisclosed  sub-contract  from  company  A.  for  doing 
the  same  work  ;  and  further  it  appeared  that  this  arrange- 
ment was  contemplated  when  the  contract  was  entered 
into ;  it  was  held  that  company  B.  might  rescind  the  con- 
tract (t). 

7.     The   rule    as  to  settlements  "  in    fraud   of  marital  Settle- 
right  "  was  thus  given  by  Lord  Langdale  (A-) : —  f^aud^oT 

'•  If  a  woman  entitled  to  property  enters  into  a  treaty  for  marriage  and  .  ,  . 
during  the  treaty  represents  to  her  intended  husband  that  she  is  so  entitled 
that  upon  her  marriage  he  will  become  entitled  jure  mariti,  and  if  during 
the  same  treaty  she  clandestinely  conveys  away  the  property  in  such 
manner  as  to  defeat  his  marital  right  and  secure  to  herself  the  separate  use 
of  it,  and  the  concealment  continues  till  the  marriage  takes  place,  there 
can  be  no  doubt  but  that  a  fraud  is  thus  practised  on  the  husband  and  he 
is  entitled  to  relief  "  (?). 

Moreover — "  If  both  the  property  and  the  mode  of  its  conveyance, 
pending  the  marriage  treaty,  were  concealed  from  the  intended  husband, 
as  in  the  case  of  Ooddard  v.  Snow  (m),  there  is  still  a  fraud  practised  on 
the  husband.  The  non-acquisition  of  property  of  which  he  had  no  notice 
is  no  disappointment,  but  still  his  legal  right  to  property  actually  existing 
is  defeated  "  (?i). 

The    Man'ied  Women's  Property  Act,  1882,  has  made 

(i)  Panama  d:  S.  Pacific  Telegra-ph  supra.  Cp.  Doivnesv.  Jennings  (186B) 

Co.  V.  India  Rubber,  dx.  Co.   (1875)  32  Beav.   290,    294.      See    further 

10  Ch.  515,  45  L.  J.  Ch.  121.  St.  George  v.    Wake  (1831-3)    1  My. 

(k)  Cp.  on  this  subject  Dav.  Conv.  &  K.  610,  625  ;    Wrigley  v.  Swain- 

vol.  3,  pt.  2.  707.  sojt  (1849)    3    De    G.  &    Sm.    458; 

(/)  England     v.   Boicns   (1840)    2  Prideaux  v.  Lonsdale  (1863)  4   GiflF. 

Beav.  522,  528.  159,  on  appeal,  1  D.  J.  S.  433,  438, 

(m)  (1826)  1  Euss.  485.      See  the  no  decision  on  this  part  of  the  case  ; 

earlier  authorities  there  discussed.  Taylor  v.  Pugh  (1842)  1  Hare  608. 

(n)  2  Beav.  529 ;  England  v.  Doicns, 
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the  subject  obsolete  in  this  country  as  regards  all  marriages 
contracted  after  its  commencement,  and  there  has  been  no 
reported  decision  for  many  years.  It  is  now  thought  ad- 
visable to  omit  the  details  given  in  former  editions. 

4.  Mar-  4.  Marriages  within  the  prohibited  degrees  of  kindred 

within        aiid  affinity  are  another  class   of  transactions  contrary  to 

prohibited  positive  law.     For  although  no  direct  temporal  penalties 
degrees  i      i  i  i  • 

are  attached  to  them,  they  have  been  made  the   subject 

of  express  and  definite  statutory  prohibition  (o).  They 
formerly  could  not  be  treated  as  void  unless  declared  so  by 
an  ecclesiastical  Court  in  the  lifetime  of  the  parties  :  but 
by  a  modern  statute  (5  &  6  Wm.  4,  c  54)  they  are  now 
absolutely  void  for  all  purposes.  An  executory  contract 
to  marry  within  the  jjrohibited  degrees  is  of  course  abso- 
lutely void  also  (jo),  and  would  indeed  have  been  so  before 
the  statute.  These  rules  are  not  local,  like  other  rules  of 
municipal  law  prescribing  the  solemnities  of  the  marriage 
ceremony,  requiring  the  consent  of  particular  persons,  or 
the  like  :  the  legislature  has  referred  the  prohibition  to 
public  grounds  of  a  general  nature  (speaking  of  these 
marriages  as  "contrary  to  God's  law")  (g),  and  it  concerns 

(o)   32    H.    8,    c.    38,   and  earlier  habeu  eine  streng  positive   Natur." 

repealed  statutes  of  the  same  reign.  Savigny's      authority      is     perhaps 

It  is  the  better   supported   opinion  sufficient  to  defend  the  doctrine  of 

that  5  &  6  Wm.  4,  c.   54,  does  not  Brook  v.  Brook  against  the  caustic 

contain  any  new  substantive  prohi-  criticism    passed    upon   it    by    the 

bition.     See  Brook   v.    Brook  {\8Q1)  Chief  Justice  of    Massachusetts    in 

9  H.  L.  C.  193.  Commonwealth   v.    Lane   (1873)  113 

(p)  It  seems    from    Millward   v.  Mass.  at  p.  473  :  — 
Littleivood  (1850)  5  Ex.  775,  20  L.  "The    judgment    proceeds   upon 

J.  Ex.  2,  that  in  the  barely  possible  the  ground  that  an   Act  of    Parlia- 

case  of  the  relationship  being  known  ment  is  not  merely   an  ordinance  of 

to  only  one  of  the  j^arties,  by  whom  man  but  a  conclusive  declaration  of 

it  is    fraudulently    concealed    from  the  law  of  God  ;  and  the  result  is 

the  other,   the  innocent  party  may  that  the  law  of  God,  as  declared  by 

sue    as   for   a   breach     of    contract,  Act  of  Parliament,    and    expounded 

though  the  performance  of  the  agree-  by     the    House    of     Lords,    varies 

ment  would  be  unlawful.  according  to  the  time,  jlace,  length 

{([)    The    use  of  these   particular  of  life  of  parties,  pecuniary  interests 

words  seems   of    little    importance.  of  third  persons,  petitions  to  human 

The  true  reason  is    shortly  put  by  tribunals,    and     technical    rules    of 

Savigny,    Syst.    8.  326  :  "  die  hier  statutory  construction  and  judicial 

einschlagenden     Gesetze,     die    auf  procedure." 
eittlicheu     Hiicksichten      beruhen, 
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not  the  form  but  the  substance  of  the  contract ;  it  there- 
fore applies  to  the  marriages  of  domiciled  British  subjects, 
in  whatever  part  of  the  world  the  ceremony  be  performed, 
and  whether  the  particular  marriage  is  or  is  not  of  a  kind 
allowed  by  the  local  law  (r). 

Where  a  marriage  has  been  contracted  in  England  be- 
tween foreigners  domiciled  abroad,  English  Courts  will 
recognize  disabilities,  though  not  being  iuris  gentium, 
imposed  by  the  law  of  the  domicil  of  both  parties  (.s)  :  but 
a  marriage  celebrated  in  England  is  not  held  invalid  by 
English  Courts  on  the  ground  that  one  of  the  parties  is 
subject  by  the  law  of  his  or  her  domicil  to  a  prohibition 
not  recognized  by  English  law,  at  all  events  where  the 
other  party's  domicil  is  English  (t). 

The  "  Act  for  the  better  regulating  the  future  marriages  Rf^yal 
of  the  Roj-al  Family"  (12  Geo.  3,  c.  11)  imposes  on  the  Act. 
persons  within  its  operation  disabilities  (absolute  before  the 
age  of  25,  qualified  after  that  age)  to  marry  without  the 
consent  of  the  Sovereign :  and  this  disability  is  personal, 
not  local,  so  that  a  marriage  without  consent  is  equally  in- 
valid wherever  celebrated  (u). 

5.  Moreover  a  great  variety  of  dealings  of  which  con-  5.  Agree- 
tracts   form  part,  or  to  which   they  are  incident  in  the  inegal  by 
ordinary  course  of  affairs,  are  for  extremely  various  reasons  statute, 
forbidden  or  restricted  by  statute.    During  the  last  century, 
in  particular,  Acts  of  Parliament  regulating  the  conduct  of 
sundry  trades  and  occupations  were  strangely  multiplied. 
Most   of  these  are  now   repealed,  but   the  decisions  upon 

(r)  Brook  v.  Brook  (1861)  9  H.  L.  (t)  Sottomayor  v.  De  Barros,   !i  P. 

C.  193.     See  per  Lord    Campbell  at  D.  94,    dissenting    from   some  dicta 

p.  220.     He  also  doubted  whether  a  in    the    previous    judgment   of   the 

marriage  allowed  by  the  law   of  the  C.  A.,   which   however   went    on    a 

place,    but    contracted    by  English  supposed  different  state  of  the  facts, 

subjects  who  had  come  there  on  pur-  See  further,  on  this  perplexed  topic, 

pose  to  evade  the  Englis.h  law,  would  Mr.  H.  W.  Elphinstone's  '  Notes  on 

be   recognized   even     by   the    local  the  English  Law  of  Marriage' in  L. 

courts.    Cp.  Sottomayor  v.  De  Barros,  Q.  R.  v.  44. 
infra.  {u)  The  Sussex  Peerar/e  case  (1844) 

(s)  Sottomayor  v.  Be  Barros  (1877)  11  CI.  &  F.  85. 
3  P.  Div.  1,  47  L.  J.  P.  23. 
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tory 
statutes. 


them  established  principles  on  which  our  Courts  still  act  in 
dealing  with  statutes  of  this  kind. 

The  question  whether  a  particular  transaction  comes 
within  the  meaning  of  a  prohibitory  statute  is  manifestly 
one  of  construction.  So  far  as  we  have  to  do  with  it  here, 
we  have  in  each  case  to  ask,  Does  the  Act  mean  to  forbid 
this  agreement  or  not  ?  And  in  each  case  the  language  of 
the  particular  Act  must  be  considered  on  its  own  footing. 
Decisions  on  the  same  Act  may  of  course  afford  direct 
authority.  But  decisions  on  more  or  less  similar  enactments, 
and  even  on  previous  enactments  on  the  same  subject, 
cannot  as  a  rule  be  regarded  as  giving  more  than  analogies. 
Attempts  have  indeed  been  made  at  different  times  to  lay 
down  fixed  rules,  nominally  of  construction,  but  really 
amounting  to  rules  of  law  which  would  control  rather  than 
ascertain  the  expressed  intention  of  the  legislature.  But 
in  recent  times  our  courts  have  fully  and  explicitly  dis- 
claimed any  such  powers  of  interpretation, 

"  The  only  rule  for  the  construction  of  Acts  of  Parliament  is  that  they 
should  be  construed  according  to  the  intent  of  the  Parliament  which 
passed  the  Act;"  provided  that  the  words  be  "sufficient  to  accomplish  the 
manifest  purpose  of  the  Act "  (x). 

In  like  manner  it  is  now  understood  that  one  or  two  dicta 
which  are  to  be  found  in  the  books,  suggesting  that  an  Act 
of  Parliament  against  "common  right"  or  "natural  equity" 
would  be  void,  must  stand  as  warning  rather  than  autho- 
rity (y).  The  effect  of  plain  and  unambiguous  words  is  not 
to  be  limited  by  judicial  construction  even  though  anoma- 
lous results  should  follow  {z). 


(x)  Opinion  of  the  Judges  in  the 
Sussex  Peerage  ca.  11  CI.  &  F.  at  p. 
143,  per  Tindal  C.J.  ;  per  Lord 
Brougham  at  p.  150.  And  see  per 
Knight  Bruce  L.J.  Crofts  v.  Middle- 
ton  (1856)  8  D.  M.  G.  at  p.  217  ; 
per  Lord  Blackburn,  in  River  Wear 
Commrs.  v.  Adamson  (1877)  2  App. 
Ca.  at  p.  764,  47  L.  J.  Q.  B.  193. 

(y)  Per  Willes  J.  Lee  v.  Bude,  <f;c. 


Ry.  Co.  (1871)  L.  R.  6  C.  P.  576,  582, 
40  L.  J.  C.  P.  285.  Cp.  for  the  old 
view  the  dictum  of  Lord  Holt,  12 
Mod.  687-8 :  "An  act  of  parliament 
can  do  no  wrong,  though  it  may  do 
several  things  that  look  pretty  odd," 
and  the  context. 

{z)  Cargo  ex  Argos,  &c.   (1872-3) 
L.  R.  5  P.  C.  at  pp.  152-3. 
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On  the  other  hand  the  general  intention  is  to  be  regarded,  Policy  of 

,  .„  °  .-  .      ,  r  statutes, 

and  may  it  necessary  prevail  over  particular  expressions,  no 
less  than  in  the  intei-pretation  of  private  instruments.  But 
it  must  also  be  an  intention  collected  from  what  the  legis- 
lature has  said,  not  arrived  at  by  conjectures  of  what  the 
legislature  might  or  ought  to  have  meant  {a).  A  transac- 
tion not  in  itself  immoral  is  not  to  be  held  unlawful  on  a 
conjectural  view  of  the  policy  of  a  statute  (b).  The  true 
policy  of  a  statute  is  for  a  court  of  justice  neither  more  nor 
less  than  its  true  construction.  The  Courts  no  longer 
undertake  either  to  cut  short  or  to  widen  the  effect  of 
legislation  according  to  their  views  of  what  ought  to  be  the 
law.  "  Before  we  can  make  out  that  a  contract  is  illegal 
under  a  statute,  we  must  make  out  distinctly  that  the 
statute  has  provided  that  it  shall  be  so  "  (c). 

The  cases  in  which  acts  of  corporate  bodies  created  for 
special  purposes  have  been  held  void  as  "  contrary  to 
the  policy  of  the  legislature  "  and  tending  to  defeat  the 
objects  of  the  incorporation  have  already  been  considered 
in  Ch.  II. 

These  principles,  when  applied  to  the  more  limited 
subject-matter  of  prohibitory  statutes,  give  the  following 
corollaries : 

(a).  When  a  transaction  is  forbidden,  the  grounds  of  the  Rules. 

prohibition  are  immaterial.     Courts  of  justice  cannot  take  f*  "^^  ^^^' 
^  ''  ference 

note  of  any  difference  between  m,ala  prokihita  {i.e.  things  between 
which    if  not    forbidden    by    positive   law  would  not  ^^  "prohibitum 
immoral)  and  mala  in  se  {i.e.  things  which  are  so  forbidden  »nd  t^utlum 

1     •         .  ^^  in  se. 

as  being  immoral). 

(b).  The  imposition  of  a  penalty  by  the  legislature  on  *•  Penalty 

.  f,  ...  .  ^      .  .      ,  primafacie 

any  specmc  act  or  omission  is  prima  jacie  equivalent  to  an  imports 
express  prohibition.  prohibi- 

These  rules  are  established  by  the  case  of  Bensley  v, 
Bignold   {d),    which   decided   that   a   printer   could   not 

(a)  Cp.  p.  243,  above.  (c)  Field  J.  4  Q.  B.  D.  at  p.  224. 

(6)  Barton  v.  Muir  (1874)   L.  R.  (d)  (1822)  5  B.  &  Aid.  335. 

6  P.  C.  134,  44  L.  J.  P.  C.  19. 
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c.  But  ab 
sence  of 
penalty 
does  not 
alter  ex- 
press pro- 
hibition. 

d.  What 
may  not 
be  done 
directly 
must  not 
be  done 
indirectly, 


recover  for  his  work  or  materials  when  he  had  omitted  to 
print  his  name  on  the  work  printed,  as  then  required  by 
statute  {e).  It  was  argued  that  the  contract  was  good,  as 
the  Act  contained  no  specific  prohibition,  but  only  a 
direction  sanctioned  by  a  penalty.  But  the  Court  held 
unanimously  that  this  was  untenable,  and  a  party  could 
not  be  permitted  to  sue  on  a  contract  where  the  whole 
subject-matter  was  "in  direct  violation  of  the  provisions 
of  an  Act  of  Parliament."  And  Best  J.  said  that  the 
distinction  between  mala  prohibita  and  rtiala  in  se  was 
long  since  exploded.  The  same  doctrine  has  repeatedly 
been  enounced  in  later  cases. 

Thus,  for  example,  by  the  Court  of  Exchequer : 

"  When  the  contract  which  the  plaintiff  seeks  to  enforce,  be  it  express 
or  implied,  is  expressly  or  by  implication  forbidden  by  the  common  or 
statute  law,  no  Court  will  lend  its  assistance  to  give  it  effect.  It  is 
equally  clear  that  a  contract  is  void  if  prohibited  by  a  statute  though 
the  statute  inflicts  a  penalty  only,  because  such  a  penalty  implies  a 
prohibition  "  (/). 

It  is  needless  to  discuss  the  "  policy  of  the  law  "  when  it 
is  distinctly  enunciated  by  a  statutory  prohibition  (g). 

(c).  Conversely,  the  absence  of  a  penalty,  or  the  failure 
of  a  penal  clause  in  the  particular  instance,  will  not 
prevent  the  Court  from  giving  effect  to  a  substantive 
prohibition  (Ji). 

(d).  What  the  law  forbids  to  be  done  directly  cannot  be 
made  lawful  by  being  done  indirectly. 

In  Booth  V.  Bank  of  England  (i)  a  joint-stock  bank 
procured  its  manager  to  accept  certain  bills  on  the  under- 
standing that  the  bank  would  find  funds,  these  bills  being 
such  as  the  bank  itself  could  not  have  accepted  without 


(e)  See  now  32  &  33  Vict.  c.  24.         parte  Neihon  (1853)  3  D.  M.  G.  556, 


(/)  Cope  V.  Rowlands  (1836)  2  M. 
&  W.  149,  157.  Cp.  Chambers  v. 
Manchester  <{•  Milford  By.  Co.  (1864) 
5  B.  &  S.  588,  33  L.  J^  Q.  B.  268  ; 
Re  Cork  &  Youf/hal  Ry.  Co.  (1869) 
4  Ch.  748,  7.58,  30  L.  J.  Ch. 
277. 

(g)  See  per  Lord  Cranworth,  Ex 


566. 

(/i)  Sussex  Peerage  ca.  (1844)  11 
CI.  &  F.  at  pp.  148-9. 

(0  (1840)  7  CI.  &  F.  509,  540, 
upholding  Bank  of  England  v.  An- 
derson (1836)  2  Keen  328,  3  Bing. 
N.  C.  589. 
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violating  the  privileges  of  the  Bank  of  England.  It  was  ^0°*^  v. 
held  by  the  House  of  Lords,  following  the  opinion  of  the  Eu^land. 
judges,  that  this  proceeding  "must  equally  be  a  violation 
of  the  rights  and  privileges  of  the  Bank  of  England,  upon 
the  principle  that  whatever  is  prohibited  by  law  to  be 
done  directly  cannot  legally  be  effected  by  an  indirect  and 
circuitous  contrivance : "  for  the  acceptor  was  merely 
nominal,  and  the  bills  were  in  fact  meant  to  circulate  on 
the  credit  of  the  bank. 

In  Bank  of  United  States  v.  Owens  (/j)  (Supreme  Court,  Bank  of 
U.S.)  the  charter  of  the  bank  forbade  the  taking  of  a  Owens. 
greater  rate  of  interest  than  six  per  cent.,  but  did  not  say 
that  a  contract  should  be  void  in  which  such  interest  was 
taken.  A  note  payable  in  gold  was  discounted  by  a 
branch  of  the  bank  in  a  depreciated  local  paper  currency 
at  its  nominal  value,  so  that  the  real  discount  was  much 
more  than  six  per  cent.  The  Court  held  this  transaction 
void,  though  there  was  no  express  prohibition  of  an  agree- 
ment to  take  higher  interest,  and  though  the  charter 
spoke  only  of  taking,  not  of  reserving  interest.  Parts  of 
the  judgment  are  as  follows :  "A  fraud  upon  a  statute  is  a 
violation  of  the  statute."  "It  cannot  be  permitted  by  law 
to  stipulate  for  the  reservation  of  that  which  it  is  not 
permitted  to  receive.  In  those  instances  in  which  Courts 
are  called  upon  to  inflict  a  penalty  it  is  necessarily  other- 
wise ;  for  then  the  actual  receipt  is  generally  necessary  to 
consummate  the  offence.  But  when  the  restrictive  policy 
of  a  law  alone  is  in  contemplation,  we  hold  it  to  be  an 
universal  rule  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do." 

"  There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal  ....  there  is  no  distinction  as  to 
vitiating  the  contract  between  malurii  in  se  and  malum 
prohibitum"  (l). 

(k)  (1829)  2  Peters  527.  (I)  2  Peters  536,  539. 
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Where 
conditions 
prescribed 
for  con- 
duct of 
particular 
trade,  &c., 
non- 
observ- 
ance of 
them — 

e.  avoids 
agree- 
ments if 
the  con- 
ditions aro 
for  general 
public 
purposes ; 

f.  not  if 
for  merely 
adminis- 
trative 
purposes. 

Illustra- 
tions. 


The  cases  are  similar  in  principle  in  which  transactions 
have  been  held  void  as  attempts  to  evade  the  bankruptcy 
law:  thus,  to  take  only  one  example,  a  stipulation  that  a 
security  shall  be  increased  in  the  event  of  the  debtor's  bank- 
ruptcy, or  any  provision  designed  for  the  like  purpose  and 
having  the  like  effect,  is  void  (m). 

When  conditions  are  prescribed  by  statute  for  the 
conduct  of  any  particular  business  or  profession,  and  such 
conditions  are  not  observed,  agreements  made  in  the  course 
of  such  business  or  profession — 

(e)  are  void  if  it  appears  by  the  context  that  the  object 
of  the  legislature  in  imposing  the  condition  was  the  main- 
tenance of  public  order  or  safety  or  the  protection  of  the 
persons  dealing  with  those  on  whom  the  condition  is 
imposed : 

(f )  are  valid  if  no  specific  penalty  is  attached  to  the 
specific  transaction,  and  if  it  appears  that  the  condition 
was  imposed  for  merely  administrative  purposes,  e.  g.  the 
convenient  collection  of  the  revenue. 

The  following  are  instances  illustrating  this  distinction: — 
Agreement  Void. 

Ritchie  v.  Smith  (1848)  6  C.  B.  462,  18  L.  J.  C.  P.  9,  The  owner  of  a 
licensed  house  underlet  part  of  it  to  another  person,  in  order  that  he  might 
there  deal  in  liquor  on  his  own  account  under  colour  of  his  lessor's  licence 
and  without  obtaining  a  separate  licence.  This  agreement  was  void,  its 
purpose  being  to  enable  one  of  the  parties  to  infringe  an  Act  passed  for 
the  protection  of  public  morals  :  (the  licensing  Acts  are  of  this  nature,  and 
not  merely  for  the  benefit  of  the  revenue,  for  this  reason,  that  licences  are 
not  to  be  had  as  a  matter  of  right  by  paying  for  them.)     For  the  same 


(m)  Ex  parte  Mackay  (1 873)  8  Ch. 
643,  42  L.  J.  Bk.  68  ;  Ex  parte 
Williams  (1877)  7  Ch.  Div.  138, 
where  the  device  used  was  the 
attornment  of  the  debtor  to  his 
mortgagee  at  an  excessive  rent ;  Ex 
parte  Jackson   (1880)    14    Ch.  Div. 


725.  It  must  be  shown,  to  vitiate  a 
transaction  on  this  ground,  that  the 
provision  was  inserted  in  contem- 
plation of  bankruptcy  and  for  the 
purpose  of  defeating  the  bankruptcy 
law  :  Ex  parte  Voisey  (1882)  21  Ch. 
Div.  442,  461,  52  L.  J.  Ch.  121. 
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reason  and  also  because  there  is  a  specific  penalty  for  each  ofifence  against 
the  licensing  law,  it  seems  that  a  sale  of  liquor  in  an  unlicensed  house  is 
void  (n).     Hamilton  v.  Grainger  (1859)  5  H.  &  N.  40. 

Taylor  v.  Crowland  Gas  Co.  (1854)  10  Ex.  293,  23  L.  J.  Ex.  254.  A 
penalty  being  imposed  by  statute  on  unqualified  persons  acting  as  convey- 
ancers (o),  the  Court  held  that  the  object  was  not  merely  the  gain  to  the 
revenue  from  the  duties  on  certificates,  but  the  protection  of  the  public 
from  unqualified  practitioners  ;  an  unqualified  person  was  therefore  not 
allowed  to  recover  for  work  of  this  nature.  Cp.  Leinan  v.  Houseley 
(1874)  L.  R.  10  Q.  B.  66,  44  L.  J.  Q.  B.  22. 

Fergusson  v.  Norman  (1838)  5  Bing.  N.  C.  76.  When  a  pawnbroker  lent 
money  without  complying  with  the  requirements  of  the  statute,  the  loan 
was  void  and  he  had  no  lien  on  the  pledge  (p). 

In  Stevens  v.  Gourley  (1859)  7  C.  B.  N.  S.  99,  29  L.  J.  C.  P.  1,  a  builder 
was  not  allowed  to  recover  the  price  of  putting  up  a  wooden  shed  contrary 
to  the  regulations  imposed  by  the  Metropolitan  Building  Act,  18  &  19  Vict. 
c.  122.  The  only  question  in  the  case  was  whether  the  structure  was  a 
building  within  the  Act.  But  note  that  here  the  prohibition  was  for  a 
public  i^urpose,  namely  to  guard  against  the  risk  of  fire. 

Barton  v.  Piggott  (1874)  L.  R.  10  Q.  B.  86.  By  5  &  6  Wm.  4,  c.  50,  s.  46, 
a  penalty  is  imposed  on  any  surveyor  of  highways  who  shall  have  an  interest 
in  any  contract,  or  sell  materials,  &c.  for  work  on  any  highway  under  his 
care,  unless  he  first  obtain  a  licence  from  two  justices.  The  effect  of  this 
is  that  an  unlicensed  contract  by  a  surveyor  to  perform  work  or  supply 
materials  for  any  highway  under  his  care  is  absolutely  illegal,  and  the 
justices  have  no  discretion  (under  s.  44)  to  allow  payments  in  respect 
of  it. 

Contract  not  Avoided. 

Bailey  v.  ITarris  (1849)  12  Q.  B.  905,  18  L.  J.  Q.  B.  115.  A  contract  of 
sale  is  not  void  merely  because  the  goods  are  liable  to  seizure  and  forfeiture 
to  the  Crown  under  the  excise  laws. 

Smith  V.  Mawhood  (1845)  14  M.  &  W.  452,  15  L.  J.  Ex.  149,  The  sale 
of  an  exciseable  article  is  not  avoided  by  the  seller  having  omitted  to 
paint  up  his  name  on  the  licensed  premises  as  required  by  6  Geo.  4, 
c.  81,  8.  25.  Probably  this  decision  would  govern  the  construction  of 
the  very  similar  enactment  in  the  Licensing  Act,  1872  (35  &  36  Vict. 
c.  94,  s.  11). 

Smithy.  Lindo  (1858)  4  C.  B.  N.  S.  395,  in  Ex.  Ch.  5  C.  B.  N.  S.  587, 
27  L.  J.  C.  P.  196,  335.     One  who  acts  as  a  broker  in  the  City  of  London 

(n)  For  the  penal  enactments  now  enacts  that  an  offence  against  the 

in  force  see  the  Licensing  Act,  1872,  Act  by  a  pawnbroker,  not  being  an 

35  &  36  Vict.  c.  94,  ss.  3-8.  offence    against    any  provision   re- 

(o)   Now  by  33  &  34  Vict,  c  97,  lating  to  licenses,   shall   not  avoid 

s.  60.  the  contract  or  deprive  him  of  his 

{p)  The  present  Pawnbrokers  Act  lien. 
(1872  ;   35  &  36  Vict.  c.  93,  s.  51), 
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without  being  licensed  under  6  Ann.  c.  68  (Rev.  Stat. :  al.  16)  and  .57 
Geo.  3,  c.  Ix.  (q)  cannot  recover  any  cornmipsion,  but  a  purchase  of  shares 
made  by  him  in  the  market  is  not  void :  and  if  he  has  to  pay  the  purchase- 
money  by  the  usage  of  the  market,  he  can  recover  from  his  principal  the 
money  so  paid. 

And  see  further,  as  to  statutory  prohibitions  of  this  kind,  Benjamin  on 
Sale,  521  sqq. 


And  in  general  an  agreement  which  the  law  forbids  to 
be  made  is  void  if  made.  But  an  agreement  forbidden  by 
statute  may  be  saved  from  being  void  by  the  statute  itself, 
and  on  the  other  hand  an  agreement  made  void  or  not 
enforceable  by  statute  is  not  necessarily  illegal.  An  agree- 
ment may  be  forbidden  without  being  void,  or  void  with- 
out being  forbidden. 


ff.  Agree- 
ment not 
void 
though 
forbidden, 
if  statute 
expressly 
so  pro- 
vides. 


(g).  Where  a  statute  forbids  an  agreement,  but  says 
that  if  made  it  shall  not  be  void,  then  if  made  it  is  a  con- 
tract which  the  Court  must  enforce. 

By  1  &  2  Vict.  c.  106,  it  is  unlawful  for  a  spiritual 
person  to  engage  in  trade,  and  the  ecclesiastical  Court  may 
inflict  penalties  for  it.  But  by  s.  31  a  contract  is  not  to 
be  void  by  reason  only  of  being  entered  into  by  a  spiritual 
person  contrary  to  the  Act.  It  was  contended  without 
success  in  Lewis  v.  Bright  (r)  that  this  proviso  covdd  not 
apply  w^hen  the  other  party  knew  with  whom  he  was 
dealing.  But  the  Court  held  that  the  knowledge  of  the 
other  party  was  immaterial ;  the  legislature  meant  to  pro- 
vide against  the  scandal  of  such  a  defence  being  set  up. 
And  Erie  J.  said  that  one  main  purpose  of  the  law  was  to 
make  people  perform  their  contracts,  and  in  this  case  it 
fortunately  could  be  carried  out. 


h.  Agree- 
ment may 


(h).  Where  no  penalty  is  imposed,  and  the  intention  of 


{q)  These  Acts  are  repealed  as  to 
the  power  of  the  city  court  to  make 
rules,  &c.,  but  not  as  to  the  necessity 
of  brokers  being  admitted,  by  the 
somewhat  obscurely  framed  London 


Brokers   Relief  Act,  1870,  33  &  34 
Vict.  c.  60. 

(r)  (1855)  4  E.  &  B.  917,  24  L.  J. 
Q.  B.  191. 


WAGERS  AND  GAMING.  285 

the  legislature  appears  to  be  simply  that  the  agreement  is  be  simply 
not  to  be  enforced,  there  neither  the  agreement  itself  nor  forceable, 
the  performance  of  it  is  to  be  treated  as  unlawful  for  any  ^^^  °°* 

^  *'    otherwise 

other  purpose.  unlawful. 

Modern  legislation  has  produced  some  very  curious 
results  of  this  kind.  In  several  cases  the  agreement  can- 
not even  be  called  void,  being  good  and  recognizable  by 
the  law  for  some  purposes  or  for  every  purpose  other  than 
that  of  creating  a  right  of  action.  These  cases  are  reserved 
for  a  special  chapter  (s). 


In  the  case  of  wagers  the  agreement  is  null  and  void  by  Wagers. 
8  &  9  Vict.  c.  109,  s.  18,  and  money  won  upon  a  wasfer  ^o^*^*  ^^^ 

1     •  1         p  11  7^  °       not  abso- 

cannot  be  recovered  either  from  the  loser  or  from  a  stake-  luteiy 
holder  (with  a  saving  as  to  subscriptions  or  contributions  ^^^^S*'- 
for  prizes  or  money  to  be  awarded  "  to  the  winner  of  any  jones.  " 
lawful    game,    sport,    pastime,  or    exercise ; "    the    saving- 
extends  only  to  cases  where  there  is  a  real  competition 
between  two  or  more  persons  (t),  and  the  "  subscription  or 
contribution  "  is  not  money  dejDOsited  with  a  stake-holder 
by  way  of  wager)  (u).     Wagers  were  not  as  such  unlawful 
or  unenforceable  at  common  law  :  and  since  the  statute 
does    not    create  any  offence    or    impose  any    penalty,  a 
man  may  still  without  violating  any  law  make  a  wager, 
and  if  he  loses  it  pay  the  money  or  give  a  note  for  the 
amount.     The  consideration  for  a  note  so  given  is  in  point 

(s)  See  Ch.XIII.,  Oa  Agreements  actions  prohibited  by  them  (that  is, 

of  Imperfect  Obligation.     The  dis-  &s  leges  perfectae)  whether  it  were  bo 

tinction     between     an     enactment  expressed  or  not. 
which    imposes   a  penalty  without  (t)  e.  g.  a  wager  that  a  horse  will 

making   the   transaction   void,  and  trot  eighteen  miles  in  an  hour  is  not 

one    which    makes    the    forbidden  within  it,  as  there  can  be  no  winner 

transaction    void,    is    expressed    in  in  the    true    sense  of    the  clause  : 

Tloman   law   by   the   terms    minus  Batson  v.  2^ewriian   (1876)  1   C.  P. 

qiiam  perfecta  lex  and  perfecta  lex.  Div.  573. 

Ulp.   Reg.   1    §    2,    cp.    Sav.    S>st.  {u)    Biggie    v.    Biggs   (1877)    2 

4.    550.      A  constitution  of   Theo-  Ex.    Div.    422,      46      L.     J.    Ex. 

dosius    and    Valentinian    (Cod.    1.  721  ;     Trimble  v.    Hill    (1879)    (J. 

14.    de  leg.    5)    enjoined    that    all  C.)  5    App.  Ca.  342,   49  L.   J.  P. 

prohibitory    enactments     were     to  C.  49. 
be  construed  as  avoiding  the  trans- 
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of  law  not  an  illegal  consideration,  but  merely  no  considera- 
tion at  all.  The  difference  is  important  to  the  subsequent 
holder  of  such  a  note.  If  the  transaction  between  the 
original  parties  were  fraudulent  or  in  the  proper  sense 
illegal,  the  burden  of  proof  wovild  be  on  the  holder  to  show 
that  he  was  in  fact  a  holder  for  value  ;  but  here  the 
ordinary  presumption  in  favour  of  the  holder  of  a  negotiable 
instrument  is  not  excluded  (x).  In  like  manner  "if  a  party 
loses  a  wager  and  requests  another  to  pay  it  for  him,  he  is 
liable  to  the  party  so  paying  it  for  money  paid  at  his 
request :  "  as  where  a  broker  is  employed  in  fictitious  deal- 
ings in  shares  which  are  really  wagers  on  the  price  of 
shares,  and  according  to  custom  himself  pays  the  amount 
due  (y).  This  goes  farther  than  an  earlier  case  in  which 
it  was  held,  in  a  somewhat  guarded  manner,  that  payment 
by  the  drawer  of  racing  debts  of  the  acceptor  is  a  good 
consideration  for  a  bill  of  exchange  (z). 

But  under  another  modem  statute  (5  &  6  Wm.  4,  c.  41, 
s.  1)  securities  for  money  won  at  gaming  or  betting  on 
games,  or  lent  for  gaming  or  betting,  are  treated  as  given 
for  an  illegal  consideration  (a). 

It  would  be  inappropriate  to  the  general  purpose  of  this 
work,  as  well  as  impracticable  within  its  limits,  to  enter  in 
detail  upon  the  contents  or  construction  of  the  statutes 
which  prohibit  or  affect  various  kinds  of  contracts  by  regu- 
lating particular  professions  and  occupations  or  otherwise. 
It  has  been  attempted,  however,  to  make  some  collection  of 
them  in  the  Appendix  (b). 


Agree-            The  rules  and  principles  of  law  which  disallow  agree- 
ments in 

(x)  Fitch  V.  Jones  (1855)  .5  E.  &  As  to   recovering  money  deposited 

B.  238,  24  L.  J.  Q.  B.  293,  see  judg-  with  a  stakeholder  or  agent,  see  p. 
ments  of  Lord   Campbell  C.J.  and  363,  below. 

Erie  J.  (a)  The  statute  does  not  afifect  a 

(//)  Jlosewai-ncv.  Billing  (1S63)  15  loan  of  money  to  pay   a  debt  pre- 

C.  B.  N.  S.  316,  33  L.  J.  C.  P.  55.  viously  lost  :  £x  parte  Pyke  (1878) 
(2)  Oulds  V.  Harrison  (1854)  10  8  Ch.  Div.  754,  47  L.  J.  Bk.  100. 

Ex.   572,    577,    24    L.  J.  Ex.  QQ.  (6)  See  Note  G. 
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ments  whose  object  is  to  contravene  or  evade  an  Act  of  J^^^.J^^'J'' 
Parliament  do  not  apply  to  private  Acts,  so  far  as  these  are  Acts  of 
in  the  natvire  of  agreements  between  parties.     If  any  of  ^^^^  ^^^ 
the  persons  interested  make  arrangements  between  them-  necessarily 
selves  to  waive  or  vary  provisions  in  a  private  Act  relating 
only  to  their  own  interests,  it  cannot  be  objected  to  such 
an  agreement  that  it  is  in  derogation  of,  or  an  attempt  to 
repeal  the  Act  (c). 


B.  Agreements  contrary  to  morals  or  good  manners. 

It  is  not  every  kind  of  immoral  obiect  or  intention  that  B.  Con- 

•11     •  •  •  I'  ■      ■         -iTTi.  ^^^'^y  *o 

will  vitiate  an  agreement  m  a  court  oi  justice.      Wnen  we  positive 

call  a  thing  immoral  in  a  legal  sense  we  mean  not  only  morality, 
that  it  is  morally  wrong,  but  that  according  to  the  common  this^iTeana 

understanding  of  reasonable  men  it  would  be   a  scandal  only  sexual 
i.  ^  .        .  .  ^       o  ^  •     ^•n'  morality, 

tor  a  court  oi  justice  to  treat  it  as  lawiul  or  mdinerent, 

though  it  may  not  come  within  any  positive  prohibi- 
tion or  penalty.  What  sort  of  things  fall  within  this 
description  is  in  a  general  way  obvious  enough.  And  the 
law  might  well  stand  substantially  as  it  is,  according  to 
modem  decisions  at  any  rate,  upon  this  ground  alone. 
Some  complication  has  been  introduced,  however,  by  the  Influence 
influence  of  ecclesiastical  law,  which  on  certain  points  has  giastical 
been  very  marked,  and  which  has  certainly  brought  in  a  la.w. 
tendency  to  treat  these  cases  in  a  peculiar  manner,  to  mix 
up  the  principles  of  ordinary  social  morality  with  considera- 
tions of  a  different  kind,  and  with  the  help  of  those 
considerations  to  push  them  sometimes  to  extreme  conclu- 
sions. Having  regard  to  the  large  powers  formerly  exercised 
by  spiritual  Courts  in  the  control  of  opinions  and  conduct, 
and  even  now  technically  not  abolished,  it  seems  certain 
that  everything  which  our  civil  Courts  recognize  as  immoral 
is  an  offence  against  ecclesiastical  law.     Perhaps,  indeed, 

(c)  ^avin    v.    Hoylake    Ry.    Co.       Cp.  and  dist.  Shaw's  claim  (1875) 
(1865)L.  R.  lEx.  9,  35L.  J.Ex.52.       10  Ch.  177,  44  L.  J.  Ch.  670. 
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the  converse  proposition  is  theoretically  true,  so  far  as  the 
ecclesiastical  law  is  not  directly  contrary  to  the  common 
law  {d).  But  this  last  question  may  be  left  aside  as  merely 
curious. 

As  a  matter  of  fact  sexual  immorality,  which  formerly 
was  and  in  theory  still  is  one  of  the  chief  subjects  of 
ecclesiastical  jurisdiction,  is  the  only  or  almost  the  only 
kind  of  immorality  of  which  the  common  law  takes  notice 
as  such.  Probably  drunkenness  would  be  on  the  sanie 
footing.  It  is  conceived,  for  example,  that  a  sale  of 
intoxicating  liquor  to  a  man  who  then  and  there  avowed 
his  intention  of  making  himself  or  others  drunk  with  it 
would  be  void  at  common  law.  The  actual  cases  of  sale  of 
goods  and  the  like  for  immoral  purposes,  on  whose  analogy 
this  hypothetical  one  is  put,  depend  on  the  jDrinciples 
applicable  to  unlawful  transactions  in  general,  and  are 
accordingly  reserved  for  the  last  part  of  this  chapter. 
Putting  apart  for  the  present  these  cases  of  indirectly  im- 
moral agreements,  as  they  may  be  called,  we  find  that 
agreements  are  held  directly  immoral  in  the  limited  sense 
above  mentioned,  on  one  of  two  grounds  :  as  providing  for 
or  tending  to  illicit  cohabitation,  or  as  tending  to  disturb 
or  prejudice  the  status  of  lawful  marriage  ("in  derogation 
of  the  marriage  contract,"  as  it  is  sometimes  expressed). 


Illicit  co- 
habita- 
tion— if 
future,  an 
illegal 
considera- 
tion :  if 
past,  no 
considera- 
tion. 


With  regard  to  the  first  class,  the  main  principle  is  this. 
The  promise  or  expectation  of  future  illicit  cohabitation  is 
an  unlawful  consideration,  and  an  agreement  founded  on 
it  is  void.  Past  cohabitation  is  not  an  unlawful  considera- 
tion ;  indeed,  there  may  in  some  circumstances  be  a  moral 
obligation  on  the  man  to  provide  for  the  woman  ;  but  the 
general  rule  applies  (e)  that  a  past  executed  consideration. 


(«?)  Cp.  Lord  Westbury's  remarks 
in  Hunt  v.  Hunt  (1861-2)  4  D.  F. 
J.  at  pp.  22(3-8,  2^3. 

(e)  But  the  rule  is  modern  (Ch. 
IV.  p.  169  above),  and  the  earlier 
cases  on  this  subject  belong  to  a  time 


when  a  different  doctrine  prevailed; 
they  therefore  discuss  matters  v»^hich 
in  the  modern  view  are  simply  irre- 
levant, e.y.  the  previous  character  of 
the  parties.  The  phrase  praemium 
pudicitiae  comes  from  this  perigd. 
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whether  such  as  to  give  rise  to  a  moral  duty  or  not,  is 
equivalent  in  law  to  no  consideration  at  all.  An  agree- 
ment made  on  no  other  consideration  than  past  cohabita- 
tion is  therefore  in  the  same  plight  as  any  other  merely 
voluntary  agreement.  If  under  seal  it  is  binding  and 
can  be  enforced  (/),  otherwise  not  (g).  The  existence  of 
an  express  agreement  to  discontinue  the  illicit  cohabita- 
tion, which  is  idle  both  in  fact  (as  an  agreement  which 
neither  party  could  break  alone)  and  in  law — or  the  fact  of 
the  defendant  having  previously  seduced  the  plaintiff, 
which  "adds  nothing  but  an  executed  consideration  resting 
on  moral  grounds  only," — can  make  no  difference  in  this 
respect  (g). 

The  manner  in  which  these  principles  are  applied  has  Judgment 
been  thus  stated  by  Lord  Selbome : —  ■   ^eiborne 

,  Ayerst  v 

"  Most  of  the  older  authorities  on  the  subject  of  contracts  founded  on  Jenkins. 

immoral  consideration  are  collected  in  the  note  to  Benyon  v.  Nettlefold  (h). 
Their  results  may  be  thus  stated  :  1.  Bonds  or  covenants  founded  on  past 
cohabitation,  whether  adulterous  (i),  incestuous,  or  simply  immoral,  are 
valid  in  law  and  not  liable  (unless  there  are  other  elements  in  the  case)  to 
be  set  aside  in  equity.  2.  Such  bonds  or  covenants,  if  given  in  considera- 
tion of  future  cohabitation,  are  void  in  law  (A),  and  therefore  of  course 
also  void  in  equity.  3.  Relief  cannot  be  given  against  any  such  bonds 
or  covenants  in  equity  if  the  illegal  consideration  appears  on  the  face  of 
the  instrument  (I).  4.  If  an  illegal  consideration  does  not  appear  on  the 
face  of  the  instrument  the  objection  of  particeps  criminis  will  not  prevail 
against  a  bill  of  discovery  in  equity  in  aid  of  the  defence  to  an  action  at 
law  (m),  [this  is  of  no  consequence  in  England  since  the  Judicature  Acts]. 
5.  Under  some  (but  not  under  all)  circumstances  when  the  consideration 
is  unlawful,  and  does  not  appear  on  the  face  of  the  instrument,  relief  may 
be  given  to  a  particeps  crimiiiis  in  equity  "  {n). 

The  exception  alluded  to  in  the  last  sentence  is  pro- 

(/)  Gray  v.  Mathias  (1800)  5  Ves.  286;  Smyth  v.  Gri^n  (1842)  13  Sim. 

286.  245,  14  L.  J.  Ch.  28,  appears  to  be 

[g)  Beaumont  v.   Reeve  (1846)  8  really  nothing  else  than  "an  instance 

Q.  B.  483,  15  L.  J.  Q.  B.  141.  of  the  same  rule.     The  rule  is  or 

{h)  (1850)  3  Mac.  &  G.  94,  100.  was  a  general  one  :  Simpson  v.  Lord 

[i)  Kaye  v.  Moore,  1  Sim.  &  St.  ZTomZen  (1837)  3  My.  &  Cr.  97,102. 

64.  (m)  Benyon  v.  Nettlefold,  supra. 

(k)  Walker  v.  Perkins   (1764)   3  (n)  Ayerst  v.  Jenkins  (1873)  16 

Burr.  1568.  Eq.  275,  282,  42  L.  J.  Ch.  690, 

(0  Gray  v.  Mathias  (1800)  5  Ves. 

P.  U 
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bably  this:  that  "where  a  party  to  the  illegal  or  immoral 
purpose  comes  himself  to  be  relieved  from  the  obligation 
he  has  contracted  in  respect  of  it,  he  must  state  distinctly 
and  exclusively  such  grounds  of  relief  as  the  Court  can 
legally  attend  to  "  (o).  He  must  not  put  his  case  on  the 
ground  of  an  immoral  consideration  having  in  fact  failed, 
or  complain  that  the  instrument  does  not  correctly  express 
the  terms  of  an  immoral  agreement  (p). 

Where  a  security  is  given  on  account  of  past  cohabita- 
tion, and  the  illicit  connection  is  afterwards  resumed,  or 
even  is  never  broken  off,  the  Court  will  not  presume  from 
that  fact  alone  that  the  real  consideration  was  future  as 
well  as  past  cohabitation,  nor  therefore  treat  the  deed  as 
invalid  (q). 

There  existed  a  notion  that  in  some  cases  the  legal  per- 
sonal representative  of  a  party  to  an  immoral  agreement 
might  have  it  set  aside,  though  no  relief  would  have  been 
given  to  the  party  himself  in  his  lifetime:  but  this  has  been 
pronounced  "erroneous  and  contrary  to  law"  (r).     It  must 
be  borne  in  mind  that  the  whole  doctrine  applies  to  execu- 
tory agreements   only.     An   actual   transfer  of  property, 
which  is  on  the  face  of  it  "a  completed  voluntary  gift,  valid 
and  irrevocable  in  law  "  and  confers  an  absolute  beneficial 
interest,  cannot  be  afterwards  impeached  either  by  the 
settlor  or  by  his  representatives,  though  in  fact  made  on 
an  immoral  consideration  (s). 
Proviso  for      Where  parties  who  have  been  living  together  in  illicit 
Ton'^n^'^    cohabitation  separate,  and  the  man  covenants  to  pay  an 
quasi  sepa-  annuity  to  the  woman,  with  a  proviso  that  the  annuity 
deed  is       shall  cease  or  the  deed  shall  be  void  if  the  parties  live 
void.  together   again,  there  the  covenant  is  valid  as  a  simple 

(o)    Batty    V.    Chester    (1842)    5  286  ;    Hall  v.  Palmer,  3  Ha.  532 ; 

Beav.  103.  109.         _  Vallance  v.  Blagden  (1884)  26  Ch. 

(^i)  (S'c»i/'>?c,  relief  will  not  be  given  if  D.  353. 

it  appears  that  the  immi>ralconsidera-  (?•)   Ayerst  v.   Jenkins   (1873)    16 

tifiii  has  been  executed:  SLsmeyv.  Elcy  Eq.  275.  281,  284,  42  L.  J.  ('h.  690. 

(1841))  17  Sim.  1,  18  L.  J.  Ch.  350:  {s)  Aycrstv.  Jenkins  (1873)  16  Eq. 

but  the  case  is  hardly  intelligible.  275,  251,  284. 

iq)  Gray  v.  Mnth^as  (1 800)  5  Ves. 
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voluntary  covenant  to  pay  an  annuity,  but  the  proviso  is 
wholly  void.  It  makes  no  difference,  of  course,  if  the 
parties,  being  Avithin  the  prohibited  degrees  of  affinity, 
liave  gone  through  the  form  of  marriage,  and  the  deed  is 
in  the  ordinary  form  of  a  separation  deed  between  husband 
and  wife  (t).  When  the  parties  are  really  married  such  a 
proviso  is  usual  but  superfluous,  for  the  deed  is  in  any 
case  avoided  by  the  j^arties  afterwards  living  together  (w). 
This  brings  us  to  the  second  branch  of  this  topic,  namely 
the  validity  of  separation  deeds  and  agreements  for 
separation. 

The  history  of  the  subject  will  be  found  very  clearly  set  Separation 
forth  in  Lord  Westbury's  judgment  in  Hunt  v.  Hunt  (x).  general. 
From   the   ecclesiastical   point   of  view   marriage   was  a  TT^mt  v. 
sacrament  creating  an  indissoluble  relation.     The  duties    ^^ ' 
attaching  to  that  relation  were  "of  the  highest  possible 
religious  obligation "  and  paramount  to  the  will  of  the 
parties.    In  ecclesiastical  Courts  an  agreement  or  provision 
for  a  voluntary  separation  present  or  future  was  simply  an 
agreement  to  commit  a  continuing  breach  of  duties  with 
which  no  secular  authority  could  meddle,  and  therefore 
was  illegal  and  void. 

For  a  long  while  all  causes  touching  marriage  even 
collaterally  were  claimed  as  within  the  exclusive  jurisdic- 
tion of  those  courts.  The  sweeping  character  and  the 
gradual  decay  of  such  claims  have  already  been  illustrated 
by  cases  we  have  had  occasion  to  cite  from  the  Year  Books 
in  other  places.  In  later  times  the  ecclesiastical  view  of 
marriage  was  still  upheld,  so  far  as  the  remaining  eccle- 
siastical jurisdiction  could  uphold  it  (y),  and  continued  to 
have  much  influence  on  the  opinions  of  civil  Courts  ;  the 
amount  of  that  influence  is  indeed  somewhat  understated 

(t)  Ex  parte  IVaden  (1874)  9  Cb.  Lords,  but  the  proceedings  came  to 

670,  43  L.  J.  Blf.  121.  pii  eud  without  any  decision  by  the 

(it)  Wesfmeathv.  WestineathCiS'IO-l)  death  of  the  husband  :  see  per  Lord 

1  Dow  &  CI.  519.  Selborne,  8  App.  Ca.  at  p.  421. 

(x)  (1861-2)  4  D.  F.  .J.  221.     The  (y)  See  4  D.  F.  J.  235-8. 

case  was   taken   to   the   House   of 

u  2 


Wilson. 
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in  Lord  Westbury's  exposition.  But  the  common  law, 
when  once  its  jurisdiction  in  such  matters  was  settled, 
never  adopted  the  ecclesiastical  theory  to  the  full  extent. 
A  contract  providing  for  and  fixing  the  terms  of  an  im- 
mediate separation  is  treated  like  any  other  legal  contract, 
only  the  ordinary  rule  that  the  wife  cannot  contract  with 
her  husband  without  the  intervention  of  a  trustee  is  dis- 
pensed with  in  these  cases  (z).  Being  good  and  enforceable 
at  law,  the  contract  is  also  good  and  enforceable  in  equity, 
nor  is  there  any  reason  for  refusing  to  enforce  it  by  any  of 
the  peculiar  remedies  of  equity.  In  Hunt  v.  Hunt  the 
husband  was  restrained  from  suing  in  the  Divorce  Court 
for  restitution  of  conjugal  rights  in  violation  of  his  covenant 
in  a  separation  deed  (a),  on  the  authority  of  the  decision 
Wilson  V.  of  the  House  of  Lords  (6),  which  had  already  established 
that  the  Court  may  order  specific  performance  of  an  agree- 
ment to  execute  a  separation  deed  containing  such  a 
covenant.  The  case  may  be  taken  as  having  put  the  law 
on  a  consistent  and  intelligible  footing,  though  not  without 
overruling  a  great  number  of  pretty  strong  dicta  of  various 
judges  in  the  Court  of  Chancery  and  even  in  the  House  of 
Lords  (c);  and  it  has  been  followed  both  in  the  Chancery 
and  in  the  Probate  Divisions  (d).  But  an  agreement  by 
the  wife  not  to  oppose  proceedings  for  a  divorce  pending  at 
the  suit  of  the  husband  is  void,  being  not  only  in  deroga- 
tion of  the  marriage  contract,  but  a  collusive  agreement  to 
evade  the  due  administration  of  justice  (e). 

(2)  P.  83,  above,    McGregor    v.  F.    .^27   (Lord    Brougham),    561-2 

McGregor  (1888)  21  Q.  B.  Div.  424,  (Lord  Lyndhurst).     Most  of  these 

57  L.  J.  Q.  B.  268.  are  to  be  found  cited  in  the  argu- 

(o)  This  covenant  could  not  then  ment  in    Wilson  v.    WiJson.      And 

be  pleaded  in   the   Divorce  Court,  even  since  that  ca?e    Vansittart  v. 

which    held    itself    bound   by    the  Vansittart  (1858)  2  De  G.  &  J.  at  p. 

former    ecclesiastical    practice     to  255  (Lord  Chelmsford), 

take  no  notice  of  separation  deeds.  {d)  Besant  v.  Wood  (1879)  12  Ch. 

(6)  Wilson    V.    Wilson    (1854)    1  D.  at  p.  623  ;  Marshall  v.  Marshall 

H.  L.  C.  538.  (1879)  5  P.  D.  19,  48  L.  J.  P.  49. 

(c)  In  St.  John  V.  St.  John  (1803-5)  A  like  covenant  on  the  wife's  be- 
ll Ves.  526,  (fee,  Westmcathv.  West-  half  by  a  trustee  is  binding  on  her, 
vieath   (1820-1)    1    Jac.    142   (Lord  Clark  v.  Clark,  10  P.  Div.  188. 
Eldon)  ;   Worrall  v.  Jacob  (1816-7)  (e)  Hope  v.  IIope{l857)  8  D.  M.  G. 
3  Mer.  268  (Sir  W.  Grant)  ;   War-  731,  745,  26  L.  J,  Ch.  417. 
render  v.  Warrcnder  (1835)  2  CI.  & 


SEPARATION    DEEDS.  29^^ 

We  have  seen  that  when  it  is  sought   to   obtain   the  C^^naldera- 
specmc   performance   of  a  contract  the  question  of  con-  agree- 
sideration   is  always  material,  even  if  the  instrument  is  ™^°^ltion 
under  seal.     Generally  it  is  part  of  the  arrangement  in  deeds, 
these  cases  that  the  trustees  shall  indemnify  the  husband 
against  the  wife's  debts,  and  this  is  an  ample  consideration 
for  a  promise  on  the  husband's  part  to  make  provision  for 
the  wife,  and  of  course  also  for  his  undertaking  to  let  her 
live  apart  from  him,  enjoy  her  property  separately,  &c.  (/). 
But  this  particular  consideration  is  by  no  means  necessary. 
The  trustee's  undertaking  to  pay  part  of  the  costs  of  the 
agreement  will  do  as  well.     But  if  the  agreement  is  to 
execute  a  separation  deed  containing  all  usual  and  proper 
clauses,  this  includes,  it  seems,  the  usual  covenant  for  in- 
demnifying the  husband,  so  that  the  usual  consideration  is 
in  fact  present  (g).     In  the  earlier  cases,  no  doubt,  it  was 
supposed  that  the  contract  was  made  valid  in  substance  as 
well  as  in  form  only  by  the  distinct  covenants  between  the 
husband  and  the  trustee  as  to  indemnity  and  payment,  or 
rather  that  these  were  the  only  valid  parts  of  the  contract. 
But  since  Wilson  v.  Wilson  (h)  and  Hunt  v.  Hunt  such  a 
view  is  no  longer  tenable:  in  Lord  Westbury's  words  "  the 
theory   of  a  deed  of  separation    is    that  it  is  a  contract 
between  the  husband  and  wife  through  the  intervention  of 
a  third  party,  namely  the  trustees,  and  the  husband's  con- 
tract for  the  benefit  of  the  wife  is  supported  by  the  con- 
tract of  the  trustees  on  her  behalf"  {i).     A  covenant  not  Minor 
to  sue  for  restitution  of  conjugal  rights  cannot  be  implied,  to  separa- 
and  in  the  absence  of  such  a  covenant  the  institution  of  ^'^^^  deeds, 
such  a  suit  does  not  discharge  the  other  party's  obligations 
under  the  separation  deed  (h).      Subsequent  adultery  does 
not   of  itself  avoid   a  separation  deed  unless  the  other 

(/)  See  Dav.  Conv.  5,  pt.  2, 1079.  frame  of  the  deed,  Wilson  v.  Wihon 

(g)  Gibhs  V.  Harding  (1870)  5  Ch.  (1854)  5  H.  L.  C.  40  ;  and  by  Lord 

336,  39  L.  J.  Ch.  374.  Westbury,  4  D.  F.  J.  234. 

(h)  On  the  effect  ef  that  case  see  (i)  4  D .  F.  J.  240, 

the  remarks  in  the  House  of  Lords  (k)  Jee  v.  Thurloxo  (1824)  2  B.  & 

in   a  subsequent  appeal  as  to   the  C.  547. 
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party's  covenants  are  expressly  qualified  to  that  effect  (l). 
A  covenant  by  the  husband  to  pay  an  annuity  to  trus- 
tees for  the  wife  so  long  as  they  shall  live  apart,  remains 
in  force  notwithstanding  a  subsequent  dissolution  of  the 
marriage  on  the  grovmd  of  the  wife's  adultery  (m) ;  but  it 
seems  it  would  be  void  if  future  adultery  were  contem- 
plated at  the  time  (n).  The  concealment  of  past  miscon- 
duct between  the  marriage  and  the  separation  may  render 
the  arrangement  voidable,  and  so  may  subsequent  miscon- 
duct, if  the  circumstances  show  that  the  separation  was 
fraudulently  procured  with  the  present  intention  of  obtain- 
ing greater  facilities  for  such  misconduct  (o). 

A  separation,  or  the  terms  of  a  separation,  between  hus- 
band and  wife  cannot  lawfully  be  the  subject  of  an  agree- 
ment for  pecuniary  consideration  between  the  husband 
and  a  third  person.  But  in  the  case  of  Jones  v.  Waite  (p) 
it  was  decided  by  the  Exchequer  Chamber  and  the  House 
of  Lords  that  the  husband's  execution  of  a  separation  deed 
already  drawn  up  in  pursuance  of  an  existing  agreement  is 
a  good  and  lawful  consideration  for  a  promise  by  a  third 
person. 

A  separation  deed,  as  we  have  above  said,  is  avoided  by 
subsequent  reconciliation  and  cohabitation  (q).  If  it  were 
not  so,  but  could  remain  suspended  in  order  to  be  revived 
in  the  event  of  a  renewed  separation,  it  might  become 
equivalent  to  a  contract  providing  for  a  contingent  separa- 
tion at  a  future  time  :  and  such  a  contract,  as  will  imme- 
diately be  seen,  is  not  allowable.  However,  a  substantive 
and  absolute  declaration  of  trust  by  a  third  person  con- 

(l)  Ih.;  Evans  v.Carrington(18Q0)  9    CI.  &  F.  101.     In  the  Ex.    Ch 

2  D.  F.  J.  481,  30  L.  J.  Ch.  364.  both  Lord  Abinger  and  Lard  Den 

(m)  Charlesivorth  v.  Holt  (1873)  man  dissented.  Cp.  p.  178,  ab>ve. 
L.  R.  9  E.x.  38,  43  L.  J.  Ex.  25.  («?)  8ee  also    Westmeath  v.  Salis 

{n)  Fiaron  v.  Earl  of  Aylesford  hury  (1831)  5  Bli.  N.  S.  339 
(1884)  14(2-  B.  Div.  792,  53  L.  J.  Questions  may  arise  whether  parti- 
es. B.  410.  cular  terms  are  part  of  the  agree 

(o)  Evans   v.    Carrington,    supra,  ment  for  separation,  and  therefore 

and  per  Gotten  L.J.  14  Q.  B.  D.  sulject  to  be  so  avoided,  or  are  of  a 

at  p.  795.  permanent  and  independent  nature: 

(p)  (1842)  1  Bing.  N.  C.  656,  in  see  Nicol  v.  Nicol  (1886)  31  Ch.  Div. 

Ex.  Ch.  5  Bing.  N.  C.  341,  in  H.  L.  524. 


SEPARATION   DEEDS,  295 

tained  in  a  separation  deed  has  been  held  not  to  be  avoided 
by  a  reconciliation  {r). 

As  to  all  agreements  or  provisions  for  a  fiitiire  sepa-  Agree- 
ration,  whether  post-nuptial  (s)  or  ante-nuptial  {t)  {u),  future  °^ 
and  whether  proceeding  from  the  parties  themselves  or  separation 
from  another  person  {ii),  it  remains  the  rule  of  law  that 
they  can  have  no  effect.  If  a  husband  and  wife  who  have 
been  separated  are  reconciled,  and  agree  that  in  case  of  a 
future  separation  the  provisions  of  a  former  separation 
deed  shall  be  revived,  this  agreement  is  void  (s).  A  con- 
dition in  a  marriage  settlement  varying  the  disposition  of 
the  income  in  the  event  of  a  separation  is  void  (u).  So  is 
a  limitation  over  (being  in  substance  a  forfeiture  of  the 
wife's  life  interest)  in  the  event  of  her  living  separate  from 
her  husband  through  any  fault  of  her  own :  though  it 
might  be  good,  it  seems,  if  the  event  were  limited  to  mis- 
conduct such  as  would  be  a  ground  for  divorce  or  judicial 
sejDaration  {t). 

Likewise  a  deed  purporting  to  provide  for  an  immediate 
separation  is  void  if  the  separation  does  not  in  fact  take 
place  :  for  this  shows  that  an  immediate  separation  was 
not  intended,  but  the  thing  was  in  truth  a  device  to  pro- 
vide for  a  future  separation  {x).  Nor  can  such  a  deed  be 
supported  as  a  voluntary  settlement  {y). 

The   distinction   rests   on   the   following    ground: — An  Reason  of 
agreement  for  an  immediate  separation  is  made  to  meet  a  tinction 
state  of  things  which,  however  undesirable  in  itself,  has 
in  fact  become  inevitable.     Still  that  state  of  things  is 

()•)  Rufles  V.  Ahton  (1875)  19  Eq.  (u) Cartwrif/htv.Cartwriykt {1853) 

539,  44  L.  J.  Ch.  388.  3  D.  M.  G-.  982,  22  L.  J.  Ch.  841  ; 

(s)  Marquis  of  Westmeath  v.  Mar-  note  that  this  and    the  case    last 
chioness  of    Westmeath  (1820-1)    1  cited  were  after  Wilson  v.  Wilson. 
Dow  &  CI.  519,  541  ;   Westmeath  v.  (x)  Hindley  v.  Marquis  of  West- 
Salisbury  (1831)  5  Bli.  N.  S.  339,  meath  (1827)   6  B.   &  U.  200  ;  con- 
393.  firmed    by    Westmcat/i   v.  Salisbury 

(t)  H.  V.   W.  (1857)  3  K.  &  J.  (1831)  5  Bli.  N.  S.  339,  395-7. 
382.     Some  of  the  reasons  given  in  (y)  Bindley  v.  Mulloney  (1869)  7 

th's  case   (at  p.  386)   cxnnot  s'n^e  Eq.  34-3. 
Hunt  V.  Hunt  be  suppor.'.d. 
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abnormal  and  not  to  be  contemplated  beforehand.  "It  is 
forbidden  to  jDrovide  for  the  possible  dissolution  of  the 
marriage  contract,  which  the  policy  of  the  law  is  to  pre- 
serve intact  and  inviolate"  {z).  Or  in  other  words,  to 
allow  validity  to  provisions  for  a  future  separation  would 
be  to  allow  the  parties  in  effect  to  make  the  contract  of 
marriage  determinable  on  conditions  fixed  beforehand  by 
themselves  {a). 


Immoral 
publica- 
tions : 


criminal 
offences, 
these  are 
contrary 
to  positive 
law. 


It  is  a  well-established  rule  that  no  enforceable  right 
can  be  acquired  by  a  blasphemous,  seditious,  or  indecent 
publication,  whether  in  words  or  in  writing,  or  by  any 
contract  in  relation  thereto  (6) ;  but  it  does  not  really  be- 
long to  the  present  head.  The  ground  on  which  the  cases 
proceed  is  that  the  publication  is  or  would  be  a  criminal 
offence;  not  merely  immoral,  but  illegal  in  the  strict  sense. 
The  criminal  law  prohibits  it  as  malum  in  se,  and  the 
civil  law  takes  it  from  the  criminal  law  as  malum  prohi- 
bitum, and  refuses  to  recognize  it  as  the  origin  of  any 
right  (c).  Then  the  decisions  in  equity  profess  simply  to 
follow  the  law  by  refusing  in  a  doubtful  case  to  give  the 
aid  of  equitable  remedies  to  alleged  legal  rights  until  the 
existence  of  the  legal  right  is  ascertained  (d).  It  would 
perhaps  be  difficult  to  assert  as  an  abstract  projDosition  that  a 
Court  administering  civil  justice  might  not  conceivably  pro- 
nounce a  writing  or  discourse  immoral  which  yet  could  not 
be  the  subject  of  criminal  proceedings.  But  we  do  not 
know  of  such  a  jurisdiction  having  ever  in  fact  been  exer- 
cised; and  considering  the  very  wide  scope  of  the  criminal 


(z)  3  K.  &  J.  382. 

(a)  Agreements  between  husband 
and  wife  contemplating  a  future 
judicial  separation  (separation  de 
corps)  are  void  in  French  law : 
Sirey  &  Gilbert  on  Code  Civ.  art. 
1133,  no.  55. 

(b)  The  somewhat  analogous  ques- 
tion— Will  the  law  protect  the  trade 
mark  of  an  article  intended  to  de- 
ceive   the  public?— is  left  open  by 


Estcourt  V.  Escourt  Hop  Essence  Co. 
(1875)  10  Ch.  276,  44  L.  J.  Ch.  223. 

(c)  E.g.  Stochdale  v.  Omvhyn 
(1826)5B.  &C.  173. 

(d)  Southey  v.  Shenvood  (1817) 
2  Mer.  435 ;  Lawrence  v.  Smith 
(1822)  Jac.  471.  For  a  full  account 
of  the  cases  see  Shortt  on  the  Law 
relating  to  Works  of  Literature  and 
Art,  pp.  3-11,  2d  ed.  1884. 
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law  in  this  behalf  (e),  it  seems  unlikely  that  there  should 
arise  any  occasion  for  it.  Some  expressions  are  to  be 
found  which  look  like  claims  on  the  part  of  purely  civil 
Courts  to  exercise  a  general  moral  censorship  apart  from 
any  reference  to  the  criminal  law.  But  these  are  overruled 
by  modem  authority.  At  the  present  day  it  is  not  true 
that  "the  Court  of  Chancery  has  a  superintendency  over 
all  books,  and  might  in  a  summary  way  restrain  the  print- 
ing or  publishing  any  that  contained  reflections  on  religion 
or  morality,"  as  was  once  laid  doAvn  by  Lord  Macclesfield; 
or  that  "the  Lord  Chancellor  would  grant  an  injunction 
against  the  exhibition  of  a  libellous  picture,"  as  was  laid 
down  by  Lord  Ellenborough  (/).  On  the  whole  it  seems 
that  for  all  practical  purposes  the  civil  law  is  determined 
by  and  co-extensive  with  the  criminal  law  in  these  matters : 
the  question  in  a  given  case  is  not  simply  whether  the  pub- 
lication be  immoral,  but  whether  the  criminal  law  would 
punish  it  as  immoral. 

A  very  curious  doctrine  of  legal  morality  was  started  in  Contracts 
some  of  the  United  States  after  the  abolition  of  slavery,  jn  xj.S. 
It  was  held  that  the  sale  of  slaves  being-  against  natural  ^*^^^  ^°^^ 

.   ,       °  in  some 

right  could  be  made  valid  only  by  positive  law,  and  that  states 
no  right  of  action  arising  from  it  could  subsist  after  the  de-  i^w^ul 
termination  of  that  law  {g).  The  Supreme  Court  of  Louisiana  when 
in  particular  adjudged  that  contracts  for  the  sale  of  persons, 
though  made  in  the  State  while  slavery  was  lawful,  must 
be  treated  as  void:  but  the  Supreme  Court  of  the  U.  S. 
did  not  hold  itself  bound  by  this  view  on  appeal  from  the 


(e)  See  Russell  on  Crimes,  Bk.  2,  something  like  the  older  view  seems 

c.   24,    Starkie  on   Libel  (3rd   ed.)  to  be  involvedin  Coivcm  v.  Milbourn 

cc.  33,  34,  Shortt,  op.  cit.  Part  IV.,  (1867)  L.  E,  2  Ex.  230,  36  L,  J.  Ex. 

or  Mr.  Blake  Odgers's  Digest;  and  124,  but  see  contra  the  summing  up 

Stephen's  Digest   of   the  Criminal  of  Lord  Coleridge   C.J.   in   Rey.  v. 

Law,  artt.  91-95,  161,  172.  Ramsey  d;   Foote,  ap.  Blake  Odgers 

(/)  Emperor  of  Austria  v.  Day  tfc  (2d  ed.)  688. 
Kossuth  (1861)  3  D.  F.  J.  217,  238,  {g)  Story  on  Contracts,  §  671  (1. 

30  L.  J.  Ch.  690.   As  to  blasphemous  647,  5th  ed.) 
or  quasi-blasphemous    publications 
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Circuit  Court,  and  distinctly  refused  to  adopt  it,  thinking 
that  neither  the  Constitutional  Amendment  of  1865,  nor 
anthing  that  had  happened  since,  avoided  a  contract  good 
in  its  incejDtion  (Ji). 

C.  Agreements  contrary  to  iiiihlic  "policy. 
Of  the  Before  we  go  through  the  different  classes  of  agreements 

doctrine  ofi-i  -j  -i     •  r-i*  ^i 

public        which  are  void  as  being  oi  mischievous  tendency  m  some 
policy  in     one  of  Certain  different  ways,  something  must  be  said  on 
the  more  general  question  of  the  judicial  meaning  of  "public 
policy."      That  question  is,  in  effect,  whether  it  is  at  the 
present  time  open  to  courts  of  justice  to  hold  transactions 
or   dispositions  of  property  void   simply  because   in   the 
judgment  of  the  Court  it  is  against  the  ]3ublic  good  that 
they  should   be  enforced,  although   the  grounds  of  that 
judgment  may  be  novel.     The  general  tendency  of  modern 
ideas  is  no  doubt  against  the  continuance  of  such  a  juris- 
diction.    On  the  other  hand  there  is  a  good  deal  of  modern 
and  even  recent  authority  which  makes  it  difficult  to  deny 
its  continued  existence. 
Its  exten-       As  a  matter  of  history,  there  seems  to  be  little  doubt 
anxiet   of  ^^^^  ^^®  docti'ine  of  public  policy,  so  far  as  regards  its 
Courts  to   assertion  in  a  general  form  in  modern  times,  if  not  its 
wa^era^  ^^  actual  Origin,  arose  from  wagers  being  allowed  as  the  foun- 
while         dation   of  actions   at   common   law.     Their   validity  was 

wagers  as  -,       •  ^  t  •  -i      i       •     i  \      o  • 

such  were  assumed  without  discussion  until  the  judges  rejDented  oi  it 
CO  t  •  t  ^°^  \8itQ.  Regretting  that  wagers  could  be  sued  on  at  all  {i), 
they  were  forced  to  admit  that  wagering  contracts  as  such 
were  not  invalid,  but  set  to  work  to  discourage  them  so 
far  as  they  could.  This  they  did  by  becoming  "astute  even 
to  an  extent  bordering  upon  the  ridiculous  to  find  reasons 
for  refusing  to  enforce  them  "  in  particular  cases  {k). 

(h)    Boyce    v.    Tabb    (1873)     18  on  events  in  which  the  parties  had 

Wallace  (Sup.  Ct.  U.S.)  546.  Cp.  no  interest. 

White    V.    Hart,     13     Wall.     646,  (Jc)  Per  Parke  B.  Egerton  v.  Earl 

Osborn  v.  Nicholson,  ib.  654  (1871).  Broionlow  (1853)   4  H.  L.  C.  at  p. 

•    (i)  Good  V.  Elliott  (1790)  3  T.  R.  124;   p^r  Williams    J.  ib.  77;  per 

693,  where  Buller  J.  proposed  (with-  Alderson  B.  ik  109. 
out  success)  to  hold  void  all  wagers 
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Thus  a  wager  on  the  future  amount  of  hop  duty  was  held 
void,  because  it  might  expose  to  all  the  world  the  amount 
of  the  jiublic  revenue,  and  Parliament  was  the  only  proper 
place  for  the  discussion  of  such  matters  (/).  Where  one 
proprietor  of  carriages  for  hire  in  a  to\vn  had  made  a  bet 
with  another  that  a  particular  person  would  go  to  the 
assembly  rooms  in  his  carriage,  and  not  the  other's,  it  was 
thought  that  the  bet  was  void,  as  tending  to  abridge  the 
freedom  of  one  of  the  public  in  choosing  his  own  conveyance, 
and  to  expose  him  to  "the  inconvenience  of  being  impor- 
tuned by  rival  coachmen  "  (m).  A  wager  on  the  duration  of 
the  life  of  Napoleon  was  void,  because  it  gave  the  plaintiff  an 
interest  in  keeping  the  king's  enemy  alive,  and  also  because 
it  gave  the  defendant  an  interest  in  compassing  his  death 
by  means  other  than  lawful  warfare  (ii).  This  was  probably  Later  re- 
the  extreme  case,  and  has  been  remarked  on  as  of  doubt-  these 

ful  authority  (o).      But  the  Judicial  Committee  held  in  decisioDs 
.  T  .  Qu.  How 

1848,  on  an  Indian  appeal  (the  Act  8  &  9  Vict.  c.  109,  not  far  now 

extending  to  British  India)  that  a  wager  on  the  price  of  ^'^' 

opium  at   the  next   Government   sale  of  opium  was    not 

illegal   (p).     The   common  law  was  thus  stated  by  Lord 

Campbell  in  delivering  the  judgment: — 

"  I  regret  to  say  that  we  are  bound  to  consider  the  common  law  of 
England  to  be  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  is  laid,  if 
it  be  not  against  the  interests  or  feelings  of  third  persons,  and  does  not 
lead  to  indecent  evidence,  and  is  not  contrary  to  public  poli  jy.  I  look  with 
concern  and  almost  with  shame  on  the  sub'erfuges  and  contrivances  and 
evasions  to  which  Judges  in  England  long  resorted  in  s'ruggling  against 
this  rule  "  {q). 

It  may  surely  be  thought  at  least  doubtful  whether 

(I)    Atherfold    v.    Beard     (1788)  6  Moo.  P.  C.  312. 

2  T.  R.  610.  (p)  By  the  Indian  Contract  Act, 

{m)    Elthani  v.  Kinr/sman  (1818)  s.  30,   agreements  by  way  of  wager 

1  B.  &  Aid.  683  :  this,  however,  was  are  now  void,  with   an  exception  in 

not  strictly  necessary  to  the  decision.  favour  of  prices   for  horse-racing  of 

(n)  Gilbert  wSykes  (1812)  16  East,  the  value  of  IN.  500  or  upwards. 

150.  (q)      Ramlo'l    Thackoorsci/das :    v. 

(o)  By  Alderson  B.  in  Erjertonw.  SoojnvinuU  Dhondi.ull  (18iS)  6Moo. 

£arl  Bvownlow,  supra,  and   in  the  P.  C.  300,  310. 
Privy  Council  in  the  case  next  cited, 
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decisions  so  produced  and  so  reflected  upon  can  in  our  own 
time  be  entitled  to  any  regard  at  all.  But  it  has  been 
said  that  they  establish  a  distinction  of  importance  between 
cases  where  the  parties  "  have  a  real  interest  in  the  matter, 
and  an  apparent  right  to  deal  with  it "  and  where  they 
"  have  no  interest  but  what  they  themselves  create  by  the 
contract ; "  that  in  the  former  case  the  agreement  is  void 
only  if  "  directly  opposed  to  public  welfare,"  but  in  the 
latter  "any  tendency  whatever  to  public  mischief"  will 
render  it  void  (r).  It  is  difficult  to  accept  this  distinction, 
or  at  any  rate  to  see  to  what  class  of  contracts  other  than 
wagers  it  applies.  In  the  case  of  a  lease  for  lives  (to 
take  an  instance  often  used)  the  parties  "  have  no  interest 
but  what  they  themselves  create  by  the  contract  "  in  the 
lives  named  in  the  lease :  they  have  not  any  "  apparent 
right  to  deal  with  "  the  length  of  the  Sovereign's  or  other 
illustrious  persons'  lives  as  a  term  of  their  contract :  yet  it 
has  never  been  doubted  that  the  contract  is  perfectly  good. 

Egerton  v.  The  leading  modern  authority  on  "  public  policy  "  is  the 
Brown-  great  case  of  Egerton  v.  Earl  Brownlow  (s).  This, 
although  not  a  case  of  contract,  must  not  be  left  without 
special  mention.  By  the  will  of  the  seventh  Earl  of 
Bridgewater  a  series  of  life  interests  (t)  were  limited, 
subject  to  provisoes  which  were  generally  called  conditions, 
but  were  really  conditional  limitations  by  way  of  shifting 
uses  upon  the  preceding  estates  {u).  The  effect  of  these 
was  that  if  the  possessor  for  the  time  being  of  the  estates 
did  not  acquire  the  title  of  Marquis  or  Duke  of  Bridgewater, 
or  did  accept  any  inferior  title,  the  estates  were  to  go 
over.  The  House  of  Lords  held  by  four  to  one,  in  accord- 
ance with  the  opinion  of  two  judges  {x)  against  eight  {y), 

(r)  (1853)  4  H.  L.  C.  148.  (u)  See  Lord  St.  Leonards'  judg- 
(s)  4  H.  L.  C.  1-250.  ment,  4  H.  L.  C.  at  p.  208. 
(«)_Not  estates  of  freehold  with  {x)  Pollock  C.B.  and  Piatt  B. 
remainder  to  first  and  other  sons  in  (y)  Crompton,    Williams,    Cress- 
tail  in  the  usual  way,  but  a  chattel  well,     Talfourd,     Wightman,     and 
interest  for  99  years,  if  the  taker  Erie    JJ.    Alderson     and     Parke 
should  so  long  live,  remainder  to  the  BE.     Coleridge     J.     thought     the 
heirs  male  of  his  body.     See  Dav.  limitations  good  in  part  only. 
Conv.  3,  pt.  1.  351. 
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that  the   limitations  were  void  as  being  against   public 
jDolicy. 

The  whole  subject  was  much  discussed  in  the  opinions  Opinions 
on  both  sides.  The  greater  part  of  the  judges  insisted  on  °  ^^  ^^^' 
such  considerations  as  the  danger  of  limiting  dispositions 
of  property  on  speculative  notions  of  impolicy  (z)  ;  the 
vague  and  unsatisfactory  character  of  a  jurisdiction  founded 
on  general  opinions  of  political  expedience,  as  distinguished 
from  a  legitimate  use  of  the  policy,  or  rather  general  inten- 
tion, of  a  particular  law  as  the  key  to  its  construction,  and 
the  confusion  of  judicial  and  legislative  functions  to  which 
the  exercise  of  such  a  jurisdiction  would  lead  (a) ;  and 
the  fallacy  of  supposing  an  object  unlawful  because  it 
might  possibly  be  sought  by  unlawful  means,  when  no 
intention  to  use  such  means  appeared  (6).  On  the  other 
hand  it  was  pointed  out  that  these  limitations  held  out 
"  a  direct  and  powerful  temptation  to  the  exercise  of  cor- 
rupt means  of  obtaining  the  particular  dignity  "  (c) ;  that 
besides  this  the  restraint  on  accepting  any  other  dignity, 
even  if  it  did  not  amount  to  forbidding  a  subject  to  obey 
the  lawful  commands  of  the  Sovereign  (d),  tended  in  pos- 
sible events  to  set  private  interest  in  opposition  to  public 
duty  (e) ;  and  that  the  provisoes  as  a  whole  were  fitted  to 
bias  the  political  and  public  conduct  of  the  persons 
interested,  and  introduce  improper  motives  into  it  (/),  and 
also  to  embarrass  the  advisers  of  the  Crown,  and  influence 
them  to  recommend  the  grant  of  a  peerage  or  of  promotion 
in  the  peerage  for  reasons  other  than  merit  (g).  Lord  Opinions 
Lyndhurst,   Lord   Brougham,   Lord  Truro,  and  Lord  St.  of  Lords. 

(;:)  Crompton  J.  at  p.  68.  5  Ric.  2.  St.  2.  c.  4],  but  cannot  be 

(a)  Alderson  B.  at  p.  106  ;  Parke  compelled  to  accept  it  by  any  par- 

B.  at  p.  123.  ticular  title,  or  at  all  events  cannot 

(6)  Williams  J,  at  p.  77;  Parke  be  compelled  to  accept  promotion  by 

B.  at  p.  124.  any  particular  new  title  if  he  is  a 

(c)  Piatt  B.  at  p.  99 ;  Lord  St.  peer  already. 

Leonards  at  p.  232;  Lord  Brougham  (c)  Pollock  C.B.  at  p.  151, 

at  p.  172.  (/)  Lord  Lyndhurst  at  p.  163, 

{d)  On  this  point  the  prevailing  (ly)    Pollock    C.B.  and  Lord  St. 

opinion,  on  the  whole,  was  that  a  Leonards,  swpra. 
subject  cannot  refuse  a  peerage  [cp. 
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Leonards  adopted  this  view.  Lord  Cranworth  dissented, 
adhering  to  his  opinion  in  the  Court  below  (h),  and  made 
the  remark  (which  is  certainly  difficult  to  answer)  that  the 
Thellusson  will,  which  the  Courts  had  felt  bound  to  uphold, 
was  much  more  clearly  against  public  policy  than  this. 
The  fullest  reasons  on  the  side  of  the  actual  decision  are 
those  of  Pollock  C.B.  and  Lord  St.  Leonards.  Their 
language  is  very  general,  and  they  go  far  in  the  direction 
of  claiming  an  almost  unlimited  right  of  deciding  cases 
according  to  the  judge's  view  of  public  policy  for  the  time 
being.  Lord  St.  Leonards  mentioned  the  fluctuations  of 
the  decisions  on  agreements  in  restraint  of  trade  as  showing 
that  rules  of  common  law  have  been  both  created  and 
modified  by  notions  of  public  policy.  But,  assuming  the 
statement  to  be  historically  correct  (i),  we  must  distinguish 
between  the  purely  legal  and  the  historical  point  of  view. 
In  theory  the  common  law  does  not  vary.  In  fact  we 
know  that  it  does  vary,  but  the  fact  of  the  variation  is  no 
argument  for  an  unlimited  power  of  judicial  legislation  in 
this  more  than  in  any  other  class  of  questions.  He  also 
said  that  each  case  was  to  be  decided  upon  principle,  but 
abstract  rules  were  not  to  be  laid  down  (k).  If  this  means 
only  that  the  Court  is  to  be  guided  by  recognized  prin- 
ciples, but  will  not  and  can  not  bind  itself  by  verbal  defini- 
tion, the  proposition  is  correct  and  important,  though  by 
no  means  confined  to  this  topic ;  but  if  it  means  to  say 
that  the  Court  may  lay  down  new  principles  of  public 
policy  without  any  warrant  even  of  analogy,  it  seems  of 
Effect  of     doubtful  and  dangerous  latitude.     But  the  ratio  decidendi 

the  deci-  i  •  i 

sion  itself :  of  the  case  does  not  m  truth  seem  to  require  any  ot  these 
It  does  not  ^[^q  assertions  of  judicial  discretion.  The  limitations  in 
new  head    question  were  held  bad  because  they  amounted  in  effect  to 

(/()  1  Sim.  N.  S.  464.  (p.  341,  below).     See,  however,  as  to 

(i)    In    fact    it    seems   doubtfu'.  the  variation  of  the  "  pilicy  of  the 

The  cases  on  wagers  are  anomalous,  law  "  in  general,  EvanturcJ  v.  Fran- 

as  above  shown  :  and  as  to  restraint  lurel  (1874)  L.  R.  6  P.  C.  at  p.  29, 

of  trade  it  appears  from  the  book  43  L.  J.  P.  C.  58. 
that  Hull  J.  was  really  alone  in  his  (k)  At  pp.  238-9. 

opinion  in  the  Dytrs  ca.  in  2  H.  V. 
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a  gift  of  pecuniary  means  to  be  used  in  obtaining  a  of "  public 
peerage,  and  offered  a  direct  temptation  to  the  improper  P'^"^^- 
use  of  such  means,  and  the  improper  admission  of  private 
motives  of  interest  in  political  conduct :  in  short,  because 
in  the  opinion  of  the  Court  they  had  a  manifest  tendency 
to  the  prejudice  of  good  government  and  the  administra- 
tion of  public  affairs.  But  it  is  perfectly  well  recognized 
that  transactions  which  have  this  character  are  all  alike 
void,  however  different  in  other  respects.  Such  are 
champerty  and  maintenance,  the  compounding  of  offences, 
and  the  sale  of  offices.  The  question  in  the  particular  case 
was  whether  there  was  an  apparent  tendency  to  mischiefs 
of  this  kind,  or  only  a  remote  possibility  of  inconvenient 
consequences.  The  decision  did  not  create  a  new  kind  of 
prohibition,  but  affirmed  the  substantial  likeness  of  a  very 
peculiar  and  unexampled  disposition  of  property  to  other 
dispositions  and  transactions  already  known  to  belong  to 
a  forbidden  class.  And  the  broadly  expressed  language 
of  certain  parts  of  the  judgments  may  be  taken,  it  is 
submitted,  as  applicable  only  within  the  bounds  of  that 
particular  class. 

Egerfon  v.  Earl  Brotvnloiu,  however,  is  certainly  a 
cardinal  authority  for  one  rule  which  applies  in  all  cases 
of  "  public  policy : "  namely  that  the  tendency  of  the 
transaction  at  the  time,  not  its  actual  result,  must  be 
looked  to.  It  was  urged  in  vain  that  the  will  of  the 
seventh  Earl  of  Bridgewater  had  in  fact  been  in  exist- 
ence for  thirty  years  without  producing  any  visible  ill 
effects  (l). 

The  view  here  put  forward,  that  there  is  really  nothing 
in  the  case  to  warrant  the  invention  of  new  heads  of 
"  public  policy,"  seems  to  be  borne  out  by  the  following 
remarks  of  the  late  Sir  G.  Jessel  : — 

(I)  Cp.  JDa  Costa  v.  Jones  (1778)  appear  tliat  the  person  had  made 

Cowp.  729.     Wager  on  sex  of  third  any  objection,  and  the  canse  had  in 

person  void,    as   offensive   to   that  fact  been  tried  without  any  indecent 

person  and  tending  to  indecent  evi-  evidence, 
dence  :  notwith4 Hiding  it  did  not 
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"  It  must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily  those 
rules  which  say  that  a  given  contract  is  void  as  being  against  public  policy, 
because  if  there  is  one  thing  which  more  than  another  public  policy 
requires,  it  is  that  men  of  full  age  and  competent  understanding  shall  have 
the  utmost  liberty  of  contracting,  and  that  their  contracts,  when  entered 
into  freely  and  voluntarily,  shall  be  held  sacred  and  shall  be  enforced  by 
courts  of  justice.  Therefore,  you  have  this  paramount  public  policy  to 
consider — that  you  are  not  lightly  to  interfere  with  this  freedom  of 
contract "  (m). 


We  now  proceed  to  the  several  heads  of  the  subject. 


a.  Public 
policy  as 
touching 
external 
relations  of 
the  State. 


Trading 

with 

enemy. 


Potts  V. 
Bell. 


a.  First,  as  to  matters  concerning  the  commonwealth  in 
its  relations  with  foreign  powers. 

"  On  the  principles  of  the  English  law  it  is  not  com- 
petent to  any"  domiciled  British  {n)  "  subject  to  enter  into 
a  contract  to  do  anything  which  may  be  detrimental  to 
the  interests  of  his  o'wn  country  "  (o). 

An  agreement  may  be  void  for  reasons  of  this  kind 
either  when  it  is  for  the  benefit  of  an  enemy,  or  when  the 
enforcement  of  it  would  be  an  affront  to  a  friendly  state. 

As  to  the  first  and  more  important  branch  of  this  rule  : 
"  It  is  now  fully  established  that,  the  presumed  object  of 
war  being  as  much  to  cripple  the  enemy's  commerce  as  to 
capture  his  property,  a  declaration  of  war  imports  a  pro- 
hibition of  commercial  intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's  country,  and  that 
such  intercourse,  except  with  the  licence  of  the  Crown,  is 
illegal"  (p). 

The  case  of  Potts  v.  Bell  (q),  decided  by  the  Exchequer 
Chamber  in  1800,  is  the  leading  authority  on  this  subject. 
The  following  points  were  there  decided  : 


(m)  Printing  and  Numerical  Regis- 
tering Co.  V.  Sampson  (1875)  19  Eq. 
462,  44  L.  J.  Ch.  705. 

(n)  The  rule  does  not  apply  to 
British  subjects  domiciled  abroad  : 
Bell  V.  lieid  (1813)  1  M.  &  S.  726. 


(o)   7  E.  &  B.  782. 

(p)  Esposito  V.  Bowden  (1857)  (in 
Ex.  Ch.),  7  E.  &  B.  763,  779, 
24  L.  J.  Q.  B.  210  ;  Kershaw  v. 
Kelsey,  100  Mass.  561. 

(2)  (1800)  8  T.  E.  548, 
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It  is  a  principle  of  the  common  laAV  (r)  that  trading 
with  an  enemy  without  licence  from  the  (Jrown  is  illegal. 

Purchase  of  goods  in  an  enemy's  country  during  the 
war  is  trading  with  the  enemy,  though  it  be  not  shown 
that  they  were  actually  purchased  from  an  enemy  :  and  an 
insurance  of  goods  so  purchased  is  void. 

As  to  insurances  originally  effected  in  time  of  peace  : 
"  When  a  British  subject  insures  against  captures,  the 
law  infers  that  the  contract  contains  an  exception  of 
captures  made  by  the  government  of  his  own  country"  (s). 

The    effect    of  the    outbreak    of   war    upon    subsisting  Effect  of 
contracts    between   subjects    of   the    hostile    states  varies  subsietinf 
according  to  the  nature  of  the  case.     It  may  be  that  the  contracts, 
contract    can    be    lawfully    performed    by   reason    of    the 
belligerent  governments  or  one  of  them  having  waived 
their  strict  rights  :  and  in  such  case  it  remains  valid.     In 
ClemeiiUon  v.  Blessig  (t)  goods  had  been  ordered  of  the 
plaintiff   in    England  by  a  firm  at  Odessa  before  the  de- 
claration of  war  with  E,us>ia.     By  an  Order  in  Couiicil  six 
weeks  were  given  after  the  declaration  of  war  for  Russian 
merchant   vessels   to  load    and  depart,   and   the   plaintiff 
forwarded  the  goods  for  shipment  in  time  to  be  lawfully 
shipped    under    this    order :    it    was    held    that    the    i-ale 
remained  good. 

If  the  contract  cannot  at  once  be  lawfully  performed, 
then  it  is  suspended  during  hostilities  (u)  unless  the  nature 
or  objects  of  the  contract  be  inconsistent  with  a  suspen- 
sion, in  which  case  "  the  effect  is  to  dissolve  the  contract 
and  to  absolve  both  parties  from  further  performance  of 
it  "  (v).     The  outbreak  of  a  Avar  dissolves  a  partnership 

(r)  In  the  Admiralty  it  was   al-  («)  E.r parte  Boussmakfr  (1806)1^ 

ready    beyond    question  :     see    the  Vps.  71. 

series  of  precedents  cited  in  Potts  v.  (r)  Esposito  v.  Bowden    (1857)    7 

Bell.  E.  &  B.  763,  783,  27  L.  J.  Q.  B.  17 

{»)  Furtado  v.   Rodyers   (1802)    3  (in  Ex.  Ch.)  revg.  s.  c.  4  K.  &   B. 

B.    &    P.   \^\,  lOQ:  Ex  parte   Lee  963,  24  L.  J.  Q.  B.  210.    For  a  later 

*  (1806)  13  Ves.  64.  application  of   the  same   reai-on   of 

(t)  (1855)  11  Ex.  135,  and  on  the  convenience     cp.     Geipd    v.    Smith 

subject  generdUy  see  the  reporters'  (1872)  L.   R.  7  Q.  B.  404,  41   L.  J. 

note,  pp.  141-5.  Q.    B.    153,      A  contract    to   carry 
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previously  existing  between  subjects  of  the  two   hostile 
countries  (x). 

In  Esposlto  V.  Boivden  (y),  a  neutral  ship  was  chartered 
to  proceed  to  Odessa,  and  there  load  a  cargo  for  an  English 
freighter,  and  before  the  ship  arrived  there  war  had 
broken  out  between  England  and  Russia,  and  continued 
till  after  the  time  when  the  loading  should  have  taken 
place  :  here  the  contract  could  not  be  performed  without 
trading  with  the  enemy,  and  in  such  a  case  it  is  con- 
venient that  it  should  be  dissolved  at  once,  so  that  the 
parties  need  not  wait  indefinitely  for  the  mere  chance  of 
the  war  coming  to  an  end,  or  its  otherwise  becoming 
possible  to  perform  the  contract  lawfully. 
Bills  of  Questions  have   arisen   on   the  validity  of  bills  of  ex- 

between^  change  drawn  on  England  in  a  hostile  country  in  time  of 
England  war.  Here  the  substance  of  the  transaction  has  to  be 
country,  looked  at,  not  merely  the  nationality  of  the  persons  who 
are  ultimately  parties  to  an  action  on  the  bill.  Where  a 
bill  was  drawn  on  England  by  an  English  prisoner  in  a 
hostile  country,  this  was  held  a  lawful  contract,  being 
made  between  English  subjects  ;  and  by  the  necessity  of 
the  case  an  indorsement  to  an  alien  enemy  was  further 
held  good,  so  that  he  might  well  sue  on  it  after  the  return 
of  peace  (z).  But  a  bill  drawn  by  an  alien  enemy  on  a 
domiciled  British  subject,  and  indorsed  to  a  British  subject 
residing  in  the  enemy's  country,  was  held  to  give  no  right 

goods  has  been  held  to  be  only  sus-  Court   that,  the    premiums   having 

pended    by  a   temporary    embargo,  been    unpaid   during   the   war,   the 

though  it  lasted  two  yt-ars  :   Hadley  policies  were  avoided  ;  but  that  in 

V.  Clarle  (1799)  8   T.  E.   259.     Sed  the  circumstances  the  assured  were 

qu.  is   not   this   virtually  overruled  entitled   to   the   surrender  value  of 

by  Esposito  v.  Boivden  ?  their  policies  at  the  date  of  the  first 

(x)  Grhicold  v.  Waddini/ton  (1818)  default.     But  the  ojjinions  that  the 

15  Johns.   (Sup.  Ct.  N.  Y.)   57,  in  contract  was  avoided  without  com- 

error,  ]  ti  i6.  438.     In  New  York  Life  pensation,   and    that   it    revived   at 

Insurance  Co.  v.  Statham   (1876)  .3  the    end    of    the    war,    also    found 

Otto  (93  U.  S.)  24,  a  curious  ques-  support. 

tion    Hrose   as  to  the  effect  of   the  (y)  See  note  (v)  previous  page. 

Civil  War  on  life  policies  effected  by  (z)  Antoine  v.  Morshead  (1815)  6 

residents    in    the    Southern    States  Taunt.  237,  cp.  Dauhaz  v.  Mvrshead 

with  a  company  in  the  N^rth.      It  (1815)  i6.  332. 
was  held  by  the   majority  of   the 
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of  action  even  after  the  end  of  the  war :  for  this  was  a 
direct  trading  with  the  enemy  on  the  part  of  the  ac- 
ceptor (a).  It  seems  proper  to  observe  that  these  cases 
must  be  carefully  distinguished  from  those  which  relate 
only  to  the  personal  disability  of  an  alien  enemy  to  sue  in 
our  Courts  during  the  war  (6). 

On  the  other  hand,  an  agreement  cannot  be  enforced  in  Hostilities 
Enp-land  which  has  for  its  object  the  conduct  of  hostilities  ^^^^"ff 

o  J  friendly 

against  a  power  at  peace  with  the  English  government,  at  nation 
all   events  by  rebellious  subjects  of  that  power  who  are  subject  of 
endeavouring  to  establish   their  independence,  but   have  lawful 
not   yet    been    recognized   as   independent    by    England. 
This  was  laid  down  in  cases  arising  out  of  loans  contracted 
in  this  country  on  behalf  of  some  of  the  South  American 
Republics  before  they  had  been  officially  recognized. 

"  It  is  contrary  to  the  law  of  nations,  which  in  all  cases  of  international 
law  is  adopted  into  the  municipal  code  of  every  civilized  country,  for 
persons  in  England  to  enter  into  engagements  to  raise  money  to  support 
the  subjects  of  a  government  in  amity  with  our  own  in  hostilities  against 
their  government,  and  no  right  of  action  can  arise  out  of  such  a  transac- 
tion "  (c). 

The  Supreme  Court  of  the  United  States  has  held, 
however,  that  an  assignment  of  shares  in  a  company 
originally  formed  for  a  purpose  of  this  kind  was  so  re- 
motely connected  with  the  original  illegality  of  the  loan 
as  not  to  be  invalid  between  the  parties  to  it  (r/). 

It  is  not  a  "  municipal  offence  by  the  law  of  nations  "  Neutral 
for  citizens  of  a  neutral  country  to  carry  on  trade  with  a  bejUj^e- 
blockaded  port — that  is,  the  courts  of  their  own   country  i"ents  is  at 

^  "^  risk  of 

(a)    WilUson  v.  Pattescn  (1817)  7  (c)  Best   C.J.   De   Wiilz  v.    Hen- 

Taunt.  439.     The  circumstances  of  dricks    (1824)    2    Bing.    314.      Cp. 

the  indorsement  seem  immaterial.  Thompson  v.  Powlfs  (1828)  2  Sim. 

(6)  Such  are  McConnell  v.  Hector,  194,  where  the  language  seems  un- 

3  B.  &  P.  113  ;  Brandon  v.  Ntsbitt  necessarily  wide. 

(1794)  6  T.  R.  23.     As  to  prisoners  [d)  McBlair  v.  Gibhes  (1854)  17 

of  war  here,  Sparenburgh  v.  Banna-  Howard,  232. 
tyne  (1797)  1  B.  &  P.  163. 

X  2 
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capture 
I  nly,  not 
unlawful. 


cannot  be  expected  to  treat  it  as  illegal  (though  of  course 
it  is  done  at  the  risk  of  seizure,  of  which  seizure,  if  made, 
the  neutral  trader  or  his  government  cannot  complain)  : 
and  agreements  having  such  trade  for  their  object — e.g. 
a  joint  adventure  in  blockade  running — are  accordingly 
valid  and  enforceable  in  the  courts  of  the  neutral  state  (e). 
Several  decisions  on  this  topic  of  aiding  or  trading  with 
enemies  have  been  given  in  the  American  Courts  in  cases 
arising  out  of  the  Civil  War.  They  will  be  found  collected 
in  the  last  edition  of  Mr.  Story's  work  (/). 


Excep- 
tional 
treatment 
of  foreign 
revenue 
laws. 


It  is  admitted  as  a  thing  required  by  the  comity  of 
nations  that  an  agreement  to  contravene  the  laws  of  a 
foreign  country  would  in  general  be  unlawful.  But  it  is 
said  that  revenue  laws  (in  practice  the  most  important 
cases)  are  excepted,  and  that  "  no  country  ever  takes  notice 
of  the  revenue  laws  of  another  "  (g). 

As  a  general  proposition,  however,  this  is  strongly  dis- 
approved by  most  modern  writers  as  contrary  to  reason 
and  justice  (//).  It  should  be  noted  that  our  Courts,  so  far 
as  they  have  acted  upon  it,  have  done  so  to  the  prejudice 
of  our  own  revenue  quite  as  much  as  to  that  of  foreign 
states.  Thus  a  complete  sale  of  goods  abroad  by  a  foreign 
vendor  is  valid,  and  the  price  may  be  recovered  in  an 
English  Court,  though  he  knew  of  the  buyer's  intention 
to  smuggle  the  goods  into  England.  "  The  subject  of  a 
foreign  country  is  not  bound  to  pay  allegiance  or  respect 
to  the  revenue  laws  of  this  "  {i).     But  it  is  admitted  that 


(c)  Ex  parte  Charassc  (1865)  4  D. 
J.  S.  655,  pee  Lord  Westhury's 
judgment  ;  The  Ilden  (1875)  L.  R. 
1  Ad.  &  Ecc.  ],  34  L.  J.  Ad.  2,  and 
American  authorities  there  cited  ; 
Kent,  Coram.  3.  267. 

(/)  Texas  v.  White  (1868)  7 
Wallace  (Sup.  Cf.  U.  S.)  700  (where 
however  the  chief  points  are  of  con- 
stitutional Jaw):  J/avaaer  V.  Doane 
(1870)  12  ib.  342;  Story  on  Con- 
tracts', §  744.  .'^prott  V.  U.  S.  (\874) 
20  Wall.  459,  goes  beyond  anj  thing 


in  our  books,  and  the  dis-ent  of 
Field  J.  seems  well  founded. 

(y)  Lojd  Mansfield  in  Ho! man  v. 
JoIdisoh  (1775)  1  Cowp.  341. 

(//)  Kent,  Comm.  3.  263-266; 
Wharton,  Conflict  of  Laws,  §§  484- 
5.  And  see  Westlake  on  Private 
International  Law  (1880),  pp.  231, 
238. 

(/)  Jl'ilman  v.  .JoJnisnn  (1775)  1 
Cowp.  431  ;  PiUecat  v.  An[,d'  (1835) 
2  C.  M.  &  R.  311-3,  per  Lord 
Abinger  C.B. 
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an  agreement  to  be  performed  in  England  in  violation  of 
English  revenue  laws  would  be  void — as  if,  for  example, 
the  goods  were  to  be  smuggled  by  the  seller  and  so 
delivered  in  England.  And  a  subject,  domiciled  in  the 
British  dominions  (though  not  in  England  or  within  the 
operation  of  English  revenue  laws)  cannot  recover  in  an 
English  Court  the  price  of  goods  sold  by  him  to  be  smuggled 
into  England  (k) ;  and  even  a  foreign  vendor  cannot  recover 
if  he  has  himself  actively  contributed  to  the  breach  of 
English  revenue  laws,  as  by  packing  the  goods  in  a  manner 
suitable  and  to  his  knowledge  intended  for  the  purpose  of 
smuggling  (/,). 

The  cases  upholding  contracts  of  this  kind,  whether  as 
against  our  own  or  as  against  foreign  laws,  would  probably 
not  be  now  extended  beyond  the  points  specifically  decided 
by  them,  and  perhaps  not  altogether  upheld  (in).  There  is 
one  modern  case  which  looks  at  first  sight  like  an  authority 
for  saying  that  our  Courts  pay  no  regard  to  foreign  shipping 
registration  laws :  but  it  really  goes  upon  a  different  prin- 
ciple, and,  besides,  the  law  of  the  United  States  was  not 
properly  brought  before  the  Court  (n). 

As  to  instruments  wnich  cannot  be  used  in  their  own  Foreign 
country  for  want  of  a  stamp,  it  is  now  settled  that  regard  jaws, 
will  be  paid  by  the  Courts  of  other  States  to  the  law  which 
regulates  them,  and  the  only  question  is  as  to  the  real  effect 
of  that  law.  If  it  is  a  mere  rule  of  local  procedure,  re- 
quiring the  stamp  to  make  the  instrument  admissible  in 
evidence,  a  foreign  Court,  not  being  bound  by  such  i-ules  of 
procedure,  will  not  reject  the  instrument  as  evidence :  it  is 
otherwise  if  the  local   law  "  makes  a  stamp  necessary  to 


(k)  Clvgas  V.  Penaluna  (1791)  4  the  general  law  as  to  sale  of  goods, 

T.  E.  466.     It  seems,  but  it  is  not  &c.,  which  the  seller  knows  will  be 

quite   certain,  from   this   case,  that  used  for   an   uclawful  purpose,  was 

mere  knowledge  of  the  buyer's  in-  not  fully  settled  at  the  date  of  these 

tention  would  disentitle  hitn.  authorities. 

(I)    Waymell  v.  ife€rf(1794)  5  T.  R.  («)  Sharp  v.  Taylor  (1849)  2  Ph. 

599.  801,  see  Lindley  on  Partnership,  1. 

(m)  It  must  be   remembered  that  107. 
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the  validity  of  the  instrument,"  i.e.  a  condition  precedent 
to  its  having  any  legal  effect  at  all  (o). 


h.  Public 
policy  as 
touching 
internal 
govern- 
ment. 

Corrupt  or 

improper 

influence 

on  public 

oflB.cers  or 

lejj;is- 

lature. 


Marshall 

V.  Balti- 

more,&c., 

Co. 

(Sup. 

Court 

U.  S.) 


b.  As  to  matters  touching  good  government  and  the 
administration  of  justice. 

It  is  needless  to  produce  authorities  to  show  that  an 
agreement  whose  object  is  to  induce  any  officer  of  the 
State,  whether  judicial  or  executive,  to  act  partially  or 
corruptly  in  his  office,  must  in  any  civilized  country  be 
void.  But  an  agreement  which  has  an  apparent  tendency 
that  way,  though  an  intention  to  use  unlawful  means  be 
not  admitted,  or  even  be  nominally  disclaimed,  will  equally 
be  held  void.  The  case  of  Egerton  v.  Earl  Browiilow,  of 
which  an  account  has  been  given  a  few  pages  above,  was 
decided  on  the  principle  that  all  transactions  are  void 
which  create  contingent  interests  of  a  nature  to  put  the 
pressure  of  extraneous  and  improper  motives  upon  the 
counsels  of  the  Crown  or  the  political  conduct  of  legis- 
lators. 

A  decision  in  the  American  Supreme  Court  which  hap- 
pens to  be  of  nearly  the  same  date  shows  that  an  agree- 
ment is  void  which  contemplates  the  use  of  underhand 
means  to  influence  legislation.  In  Marshall  v.  Baltimore 
and  Ohio  Railroad  Go.  (p)  the  nature  of  the  agreement 
sued  on  appeared  by  a  letter  from  the  plaintiff  to  the 
president  of  the  railway  board,  in  which  he  proposed  a 
plan  for  obtaining  a  right  of  way  through  Virginia  for  the 
company  and  offered  himself  as  agent  for  the  purpose. 
The  letter  pointed  (though  not  in  express  terms)  to  the  use 
of  secret  influence  on  particular  members  of  the  legisla- 
ture :  and  it  referred  to  an  accompanying  document  which 
explained  the  nature  of  the  plan  in  more  detail.  This 
document  contained  the  following  passage  : — "  I  contem- 


(o)  See  Wharton,  Conflict  of 
Lawa,  §§  685-8  ;  Bristow  v.  Secque- 
vUU  (1850)  5  Ex.  275,  19  L.  J.  Ex. 


289. 

(p)  (1853)  16  Howard,  314. 
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plate  the  use  of  no  improper  means  or  appliances  in  the 
attainment  of  your  purpose.  My  scheme  is  to  surround 
the  legislature  with  respectable  agents,  whose  persuasive 
arguments  may  influence  the  members  to  do  you  a  naked 
justice.  This  is  all  I  require — secrecy  from  motives  of 
policy  alone — because  an  open  agency  would  furnish 
ground  of  suspicion  and  unmerited  invective,  and  might 
weaken  the  impression  we  seek  to  make."  The  arrange- 
ment was  to  be  as  secret  as  practicable  :  the  company  was 
to  have  but  one  ostensible  agent,  who  was  to  choose  such 
and  so  many  sub-agents  as  he  thought  proper :  and  the 
payment  was  to  be  contingent  on  success.  The  actual 
contract  was  made  by  a  resolution  of  the  directors,  accord- 
ing to  which  agents  were  to  be  employed  to  "  superintend 
and  further  "  the  contemplated  application  to  the  legisla- 
ture of  Virginia  "  and  to  take  all  proper  measures  for  that 
purpose  ;  "  and  their  right  to  any  compensation  was  to  be 
contingent  on  the  passing  of  the  law.  The  Supreme 
Court  held,  first,  that  it  was  sufficiently  clear  that  the  con- 
tract was  in  fact  made  on  the  footing  of  the  previous  com- 
munications, and  was  to  be  carried  out  in  the  manner 
there  proposed ;  and  secondly,  that  being  so  made  it  was 
against  public  policy  and  void. 

"  It  is  an  undoubted  principle  of  the  common  law  that  it  will  not  lend 
its  aid  to  enforce  a  contract  to  do  an  act  that  is  illegal,  or  which  is  incon- 
sistent with  sound  morals  or  public  policy  ;  or  which  tends  to  corrupt  or 
contaminate,  by  improper  influences,  the  integrity  of  our  social  or  political 
institutions.  .  .  .  Legislators  should  act  from  high  considerations  of 
public  duty.  Public  policy  and  sound  morality  do  therefore  imperatively 
require  that  Courts  should  put  the  stamp  of  their  disapprobation  on  every 
act  and  pronounce  void  every  contract  the  ultimate  [qu.  immediate  ?]  or 
probable  tendency  of  which  would  be  to  sulJy  the  purity  or  mislead  the 
judgments  of  those  to  whom  the  high  trust  of  legislation  is  confided."  [The 
judgment  then  points  out  that  persons  interested  in  the  results  of  pending 
legislation  have  a  right  to  urge  their  claims  either  in  person  or  by  agents, 
but  in  the  latter  case  the  agency  must  be  open  and  acknowledged,]  "  Any 
attempts  to  deceive  persons  intrusted  with  the  high  functions  of  legislation 
by  secret  combinations,  or  to  create  or  bring  into  operation  undue  influ- 
ences of  any  kind,  have  all  the  effects  of  a  direct  fraud  on  the  public  "  (o). 

(2)  (1853)  16  Howard,  at  pp.  334-5. 
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And  the  result  of  the  pi'evious  authorities  was  stated  to 
be— 

"  1st.  That  all  contracts  for  a  contiDgent  compentation  for  obtaining 
legislation,  or  to  use  personal  or  any  Fecret  or  sinister  influence  on  legislators' 
are  (r)  void  by  the  policy  of  the  law. 

"  2nd.  Secrecy  as  to  the  character  undei  which  the  agent  or  solicitor  acts 
tends  to  deception  and  is  immoral  and  fraudulent,  and  where  the  agent 
contracts  to  use  secret  influences,  or  voluntarily  without  contract  with  his 
principal  uses  such  mean",  he  cannot  have  the  assistance  of  a  Court  to  re- 
cover compensation. 

"3rd.  That  what  in  the  ttcbnical  vocabulary  of  politicians  is  termed 
'l<ig-rolling '  (s)  is  a  misdemeanc.ur  at  common  law  punishable  by  in- 
dictment "  (i). 

80  in  a  later  case  (n)  an  agreement  to  prosecute  a  claim 
before  Congress  by  means  of  personal  influence  and  solici- 
tations of  the  kind  known  as  "lobby  service"  has  been  held 
void. 
Otherwise       But   as  it  is  Open  to  a  landowner  or  other  interested 
b^  ^Trlo^n*  person  to  defend  his  interest  by  all  lawful  means  against 
interested   proposed  legislation  from  which  he  apprehends  injury,  so 
draw  op-     it  is  ojieii  to  him  to  withdraw  or  compromise  his  claims  on 

position  ;  ^ny  terms  he  thinks  fit.  There  is  no  reason  against  bar- 
Simpson  V.  .  .  •  jy 
Lord          gams  01  this  kind  any  more  than  against  a  compromise  01 

Howden.  disputed  civil  rights  in  ordinary  litigation.  And  the  law- 
fulness of  such  an  agreement  is  not  altered  if  it  so  happens 
that  the  party  is  himself  a  member  of  the  legislature.  In 
the  absence  of  anything  to  show  the  contrary,  he  is  pre- 
sumed to  make  the  agreement  solely  in  his  character  of  a 
person  having  a  valuable  interest  of  his  own  in  the  matter, 
and  he  is  not  to  be  deprived  of  his  rights  in  that  character 
merely  because  he  is  also  a  legislat(jr  (.r).  "  A  landowner 
cannot  be  restricted  of  his  rights  because  he  happens  to  be 
a  member  of  Parliament "  (y).     This  may  seem   a  little 

(r)  "is  "  by  a  clerical  error  in  the  (101  U.  S.)  108. 

report.  {x)  Simpson  v.  Lord  Nowdenll839) 

(s)  Arrangements  between  mem-  2  P.  &  D.  714,   10  A.  &  E.   793,  9 

bers  for  the  barter  of  votes  on  private  CI   &  F.  61. 

bills.  ((/)  Kindersley  V.-C.  in  Harl  of 

{t)  16  Howard,  336.  Shrewsbury  v.   N.  Stafinrdshire  Ry, 

(«)  Trist  v.  C7u7«/(1874)21  Wall.  Co.  (1865)   1  Eq.  593,  613,   35  L.  J. 

(Sup.    Ct.    U.    S.)    441.      See,    too,  Ch.   156. 
Megiiire   v.    Corn^  ite  (187'.*)  H  <^tto 
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anomalous :  but  it  must  be   remembered   that   in  practice 

there  is  little  chance  of  a  conflict  between  duty  and  interest, 

as  the  legislature  generally  informs  itself  on  these  matters 

by  means   of  committees   proceeding  in  a  quasi-judicial 

manner.     Of  course  it  would  be  improper  for  a  member 

personally  interested  to  sit  on  such  a  committee. 

On   similar  grounds  it  is   said  that  the  sale  of  offices  ^'^"^  ^^ 

.  .  ,  omces, 

(which  is  forbidden  by  statutes  extending  to  almost  every  &c.,  at 

case)  is  also  void  at  common  law(3;).  However,  there  may  be  '^°^™*"^ 
a  lawfid  partnership  in  the  emoluments  of  offices,  although 
a  sale  of  the  offices  themselves  or  a  complete  assignment 
of  the  emoluments  would  be  unlawful  (a).  The  same 
principles  are  applied  to  other  appointments  which  though 
not  exactly  public  offices  are  concerned  with  matters  of 
I  lublic  interest.  "  Public  policy  requires  that  there  shall 
l)e  no  money  consideration  for  the  appointment  to  an  office 
in  which  the  public  are  interested :  the  public  will  be 
l:)etter  served  b}'  having  persons  best  qualified  to  fill  offices 
appointed  to  them ;  but  if  money  may  be  given  to  those 
who  appoint,  it  may  be  a  temptation  to  them  to  appoint 
improper  persons."  Therefore  the  practice  which  had 
gro^\^l  up  in  the  last  century  of  purchasing  commands  of 
ships  in  the  East  India  Company's  service  was  held  unlaw- 
ful, no  less  on  this  ground  than  because  it  was  against  the 
Company's  regulations  (b). 

In  like  manner  a  secret  agreement  to  hand  over  to 
another  person  the  profits  of  a  contract  made  for  the  public 
service,  such  as  a  Post  Office  contract  for  the  conveyance 
of  mails,  is  void  (c). 

Nevertheless  many  particular  offices,  and  notably  subor- 
dinate offices  in  the  courts  of  justice,  were  in  fact  .'•■.aleable 
and  the  subject  of  sale  by  custom  or  otherwise  until  quite 


(2)  Haninyton  v.  Dii  Chattel  (1781)  B.  110,  19  L.  J.  C.  P.  237. 
•2    Swanst.     159,     n.  ;    Hopkins     v.  (b)  Blackford    v.    Preston   (1799) 

Prescott  (1847)  4  C.  B.  578,  16  L.  J.  8  T.  R.  89,  93. 
C.  P.  259,  per  Coltman  J.  (c)   Osborne  v.  Williams  (1811)  18 

(a)  iSterry  v.   Clifton   (185u)  9  C.  Ves.  379. 
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Interfer- 
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course  of 
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In  crimi- 
nal pro- 
cendiiigs. 
"  Stifling 
prosecu- 
tions." 
Williams 
V.  Bayley. 


modem  times.  But  the  commission  of  an  officer  in  the 
army  could  not  be  the  subject  of  a  valid  pledge  even  under 
the  system  of  purchase  recently  abolished  {d). 

For  like  reasons  certain  assignments  of  salaries  and  pen- 
sions have  been  held  void,  as  tending  to  defeat  the  public 
objects  for  which  the  original  grant  was  intended.  Thus 
military  pay  and  judicial  salaries  are  not  assignable.  The 
rule  is  that  "  a  pension  for  past  services  may  be  aliened, 
but  a  pension  for  supporting  the  grantee  in  the  perform- 
ance of  future  duties  is  inalienable  " :  and  therefore  a  pen- 
sion given  not  only  as  a  reward  for  past  services,  but  for  the 
support  of  a  dignity  created  at  the  same  time  and  for  the 
same  reason,  is  inalienable  {e).  But  an  assignment  by  the 
holder  of  a  public  office  of  a  simi  equivalent  to  a  propor- 
tionate part  of  salary,  and  secured  to  his  legal  personal 
representatives  on  his  death  by  the  terms  of  his  appoint- 
ment, is  not  invalid,  such  a  sum  being  simply  a  part  of  his 
personal  estate  like  money  secured  by  life  insurance  (/). 
In  a  late  case  a  mortgage  by  an  officer  of  the  Customs  of 
his  disposable  share  in  the  "  Customs  Annuity  and  Bene- 
volent Fund  "  created  by  a  special  Act  was  unsuccessfully 
disputed  as  contrary  to  the  policy  of  the  Act  {g). 

Agreements  for  the  purpose  of  "  stifling  a  criminal 
prosecution  "  are  void  as  tending  to  obstruct  the  course  of 
public  justice.  An  agreement  made  in  consideration 
ostensibly  of  the  giving  up  of  certain  promissory  notes,  the 
notes  in  fact  having  forged  indorsements  upon  them,  and 
the  real  consideration  appearing  by  the  circumstances  to 
be  the  forbearance  of  the  other  party  to  prosecute,  was 
held  void  on  this  ground  in  the  House  of  Lords.  The 
principle  of  the  law  as  there  laid  down  by  Lord  Westbury 
is  "That  you  shall  not  make  a  trade  of  a  felony"  (/t). 


(rf)  Collier  V.  Fallon  {1823)  T.  & 
R.  459. 

(e)  Davis  v.  Bu/cf  of  Marlhorough 
(1818)  1  Swanst.  74,  79.  Cp. 
Arbuthnot  v.  Norton  (1846)  5  Moo. 
P.  C.  219.  And  see  authorities 
collected  in  notes  to  Ryall  v.  Jtowles 


(1749)  2  Wb.  &  T.  L.  C.  729. 

(f)  Arbuthnot  V.   Norton,  sujir a. 

{())  Madeaii's  trusts  (1874)  19  Eq. 
274. 

{h)  Williams  v.  Bayley  (1866)  L. 
R.  1  H.  L.  200,  220,  35  L.  J.  Cb. 
717. 
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However  the   principal   direct  authority   must   still    be  Keir  v. 
•  7-    •  r  /•\         T^i,     Leeman. 

sought  in  the  earlier  case  of  A  eir  v.  Leeman  {%).       i  he 

Court  of  Queen's  Bench  there  said : — 

"  The  principle  of  law  is  laid  down  by  Wilmot  C.J.  in  Collins  v. 
Blantcrn  (k)  that  a  contract  to  withdraw  a  prosecution  for  perjury  and  con- 
sent to  give  no  evidence  against  the  accused  is  founded  on  an  unlawful 
consideration  and  void.  On  the  soundness  of  this  decision  no  doubt  can  be 
entertained,  whether  the  party  accused  were  innocent  or  guilty  of  the 
crime  charged.  If  innocent,  the  law  was  abused  for  the  purpose  of  extor- 
tion ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise  screening  the 
criminal  for  a  bribe.  [The  cases  are  then  reviewed.]  We  shall  probably 
be  safe  in  laying  it  down  that  the  law  will  permit  a  compromise  of  all 
offences,  though  made  the  subject  of  criminal  prosecution,  for  which  offences 
the  injured  jiarty  might  sue  and  recover  damages  in  an  action.  It  is  often 
the  only  manner  in  which  he  can  obtain  redress.  But  if  the  offence  is  of  a 
public  nature  no  agreement  can  be  valid  that  is  founded  on  the  considera- 
tion of  stifling  a  prosecution  for  it  "  (/). 

Accordingly  the  Court  held  that  an  indictment  for 
offences  including  riot  and  obstruction  of  a  public  officer 
in  the  execution  of  his  duty  cannot  be  legally  the  subject 
of  a  compromise.  The  judgment  of  the  Exchequer  Cham- 
ber (m)  affirmed  this,  but  showed  some  dissatislaction  even 
with  the  limited  right  of  compromise  admitted  in  the 
Court  below.  It  was  observed  that  there  was  really  very 
little  authority  for  it ;  and  although  it  was  not  actually  so 
laid  down,  it  looks  as  if  the  Court  would  have  been  ready 
to  decide  if  necessary  that  the  compromise  of  any  criminal 
offence  is  illegal.  In  a  late  case,  however,  the  Court  of 
Appeal  entertained  no  doubt  that  where  there  is  a  choice 
of  a  civil  or  criminal  remedy  a  compromise  of  criminal  as 
well  as  civil  proceedings  is  lawful  {n). 


(i)  (1844)   6  Q.   B.    308,  13  L.  J.  there  is  no  real  ground  for  a  prosecu- 

Q.  B.  259.  in  Ex.  Ch.    9  Q.  B.  371,  tion,  the   suppo<ed  offence  being  an 

15  L.  J.  Q.  B.  360.  act  not  criminally  punishable  ?    See 

(k)  1  Sm.  L.  C.  369,  382.  per  Fry  .T.  8  Cb.  D.  at  p.  477.  It  is 

[l)  Ace.  in  Cluhh  v.  Hutson(\%%^)  submitted  that  the  agreement  would 

18  C.  B.  N.  S.  414,  held  that  forbear-  be  void  for  want  of  consideration, 
ance     to    prosecute    a    charge     of  (ni)  9  Q.  B.  at  p.   392. 

obtaining  money  by  false  pretences  [n]  Fisher  d:  Co.  v.  A'poUinarls  Co. 

is  an  illegal  consideration.     What  if  (1875)  10  Ch.  297,  44  L.  J.  Ch.  500. 
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18  Eliz. 
c.  5. 

Compro- 
mise of 
election 
petition. 


It  is  not  compoimdiiig  felony  for  a  pers(^n  whose  name 
has  been  forged  to  a  bill  to  adopt  the  forged  signature  and 
advance  money  to  the  forger  to  enable  him  to  take  up  the 
bill.  It  is  doubtful  whether  a  security  given  by  the  forger 
for  such  advance  is  valid  :  but  he  cannot  himself  actively 
dispute  it  (on  the  principle  potior  est  condicio  defendtntis, 
of  which  afterwards),  nor  can  his  trustee  in  bankruptcy, 
who  for  this  purpose  is  in  no  better  position  than  him- 
self, as  there  is  in  any  case  no  offence  against  the  bankrupt 
laws  (o). 

An  agreement  by  an  accused  person  with  his  bail  to 
indemnify  him  against  liability  on  his  recognizances  is 
illegal,  as  depriving  the  public  of  the  security  of  the 
bail  (/>). 

The  compounding  of  offences  under  penal  statutes  is 
expressly  forbidden  by  18  Eliz.  c.  5,  s.  5. 

An  election  petition,  though  not  a  criminal  proceeding, 
is  a  proceeding  of  a  public  character  and  interest  which 
may  have  penal  consequences  ;  and  an  agreement  for 
pecuniary  considera'^on  not  to  proceed  with  an  election 
petition  is  void  at  common  law,  as  its  effect  would  be  to 
deprive  the  public  of  the  benefit  which  would  result  from 
the  investigation  (q). 

In  like  manner  an  agreement  for  the  collusive  conduct 
of  a  divorce  suit  is  void  (r),  and  agreements  not  to  expose 
immoral  conduct  (.s),  and  to  conduct  criminal  proceedings 
against  a  third  person  in  such  a  way  that  the  name  of  a 
party  who  was  in  fact  involved  in  the  transaction  should 
not  be  mentioned  (t)  have  been  held  void  as  against  public 
policy. 


(o)  Otherwise  where,  after  an 
act  of  bankruptcy,  the  bankrupt's 
money  has  been  paid  for  stifling  a 
prosecution  :  there  the  trustee  can 
recover  it  :  £x  parte  Wolverhampton 
Bankinfj  Co.  (1884)  14  Q.  B.  D.  32  ; 
Ex  parte  Cakhcott  (1876)  4  Ch. 
Div.  150,  46  L.  J.  Bk.  14. 

(ji)  Herman  v.  Jcuc/mer  (1885)   15 


Q.  B.  Div.   561. 

(q)  Coppocky. Bower  (1838)  4  M.  & 
W.361. 

(r)  Hope  V.    Hope  (1857)  8  D.  M. 
G.  731,  '26  L.J.  Ch.  417. 

(s)  Brown  v.  Brine  (1875)  1  Ex.  D. 
5.  45  L.  J.  Ex.  129. 

{t)  Bound  V.  Grimwade  (1888)  39 
Ch.  D.  605,  57  L.  J.  Ch.  725. 
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Agreements  relating  to  proceedings  in  civil   courts,  and  !»  civil 

involving  anything  inconsistent  with  the  full  and  impartial  jngg.  com- 

course  of  iustice  therein,  though  not  open  to  the  charge  Promise 

.  .  .  r,    impro- 

of  anything  like  actual   corruption,  are  likewise  held  void,  perly 

Where  an  agreement  for  compromise  of  a  suit  (a  thing  P'^^^^^^  ■ 
regarded  as  in  itself  rightful  and  even  laudable)  was  in  j^ckson. 
fact  founded  on  information  privily  given  to  one  of  the 
parties  by  an  officer  of  the  Court  in  violation  of  his  duty 
(such  information  not  being  specific,  but  a  general  inti- 
mation that  it  would  be  for  the  party's  interest  to 
compromise),  Lord  Eldon  held  that  it  could  not  be  en- 
forced (u). 

A   shareholder    in    a  company  which  was  in  course  of  Secret 
compulsory  winding-up    agreed    with    other  shareholders,  af'tTctnT- 
who  were  also  creditors,  in  consideration  of  being  indem-  duct  of 
nified  by  them  against  all  future  calls  on  his  shares,  that  up : 
he  would  help  them  to  get  an  expected  call  postponed,  Elliott  v. 
and  also  support  their  claim  ;  it  was  held  that  "  such  an  ^^^  ^^ 
agreement  amounts  to  an  interference  with  the   course  of 
public  justice  "  :  for  the  clear  intention  of  the  Winding-up 
Acts  is  that  the  proceedings  should  be  taken  with  reason- 
able speed  so  that  the  company's  affairs  may  be  settled  and 
the  shareholders  relieved  ;  and  therefore  any  secret  agree- 
ment to  delay  proceedings  to  the  prejudice   of  the  other 
shareholders  and  creditors   is  void   (*).     This  comes  near 
to  the  cases  of  secret  agreements  mth   particular  creditors 
in  bankruptcy  or  composition  :  and  those  cases  do  in  fact 
rest  partly  on  this  ground.     But  the  direct  fraud  on  the 
other  creditors  is  the  chief  element  in  them,  and  we  have 
therefore  spoken  of  them  under  an  earlier  head  (p.  266  j. 

Agreements  to  refer  disputes  to  arbitration  are,  or  rather  Agree- 
were,  to  a  certain  extent  regarded  as  encroachments    on  reference 
the    proper   authoritv  of  courts  of  iustice  by  the  substi-  ^^  arbitra- 

.  .',  ,,  ,  .,"  tion,  how 

tution  of  a  "  domestic  forum  '  of  the  parties'  own   making,  far  vali'l  nt 

(u)  Couth   V.   Jackson   (1801-2)  ti      L.   R.    .'.    C.     P.     744,     748-9,    per 
Ves.  11.  .31,  32.  Wille3  J.  39  L.  J.  C.  F.  340. 

(X)    Elliott  V.    Richardson  (1870) 
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common 
law. 


Practi- 
cally en- 
forceable 
under  C. 


At  common  law  such  an  agreement,  though  so  far  valid 
that  an  action  can  be  maintained  for  a  breach  of  it  {y), 
does  not  "  oust  the  ordinary  jurisdiction  of  the  Court  " — 
that  is,  cannot  be  set  up  as  a  bar  to  an  action  brought  in 
the  ordinary  way  to  determine  the  very  dispute  which  it 
was  agreed  to  refer.  Nor  could  such  an  agreement  be 
specifically  enforced  (z),  or  used  as  a  bar  to  a  suit  in 
equity  («).  It  is  said  however  "  that  a  special  covenant 
not  to  sue  )nay  make  a  difference  "  {a).  And  the  law  has 
not  been  directly  altered  {a)  :  but  the  Common  Law  Pro- 
cedure Act,  1854  (17  &  18  Vict.  c.  125,  s  11),  gave  the 
1854  ^  '  Courts  a  discretion  to  stay  proceedings  in  actions  or  suits 
on  the  subject  matter  of  an  agreement  to  refer,  which 
amounts  in  practice  to  enabling  them  to  enforce  the  agree- 
ment :  and  this  discretion  has  as  a  rule  been  exercised  by 
Courts  both  of  law  (6)  and  of  equity  (c)  in  the  absence  of 
special  circumstances,  such  as  a  case  where  a  charge  of 
fraud  is  made,  and  the  party  charged  with  it  desires  the 
inquiry  to  be  public  {d),  or  where  the  defendant  appeals 
to  an  arbitration  clause  not  in  good  faith,  but  merely  for 
the  sake  of  vexation  or  delay  (c).  A  question  whether  on 
the  true  construction  of  an  arbitrati<-)n  clause  the  subject- 
matter  of  a  particular  dispute  falls  within  it  is  itself  to  be 
dealt  with  by  the  arbitrator,  if  it  appears  from  the  nature 
of  the  case  and  the  terms  of  the  provisions  for  arbitration 
that  such  was  the  intention  of  the  parties.  Otherwise  it 
must  be  decided  by  the  Court  (_/"). 


{y)  Livingston  v.  Ralli  (1855)  5  E. 
&  B.  132,  24  L.  J.  Q.  B.  269. 

(z)  Street  v.  Righij  (1802)  6  Ves. 
815,  818. 

(a)  Uooke  v.  Cooke  (1867)  4  Eq. 
77,  66-7,  ;''0  L.  J.  Ch.  480. 

(/<)  liandegger  v.  Holmes  (1866) 
L.  K.  1  C.  P.  679  ;  Seligmann  v.  Le 
BoutUlier  (1866)  i6.   681. 

(c)  Willesford  v.  Watson  (1873) 
14  Eq.  572,  S  Ch.  473,  42  L.  J.  Ch. 
447  ;  Pliics  V.  Baker  (1873)  16  Eq. 
564,  43  L.  J.  Ch.  212. 

(d)  Russell  V.  Russell  (1880)  14 
Ch.  D.aip.  476(Jes8el  M.K.). 

(e)  14  Eq.  578  ;  Witt  v.  Corcoran 


(1871)  8  Ch.  476,  n.,  16  Eq.  571  : 
or  after  acting  on  his  own  view  of 
the  matters  in  difference,  Davis  v. 
Starr  (1889)  41  Ch.  Div.  242.  The 
enactment  applies  only  where  there 
is  at  the  time  of  action  brought 
an  existing  agreement  for  reference 
which  can  be  carried  into  efifect. 
Randell,  Saunders  cC-  Co.  v.  Thomp- 
son (1876)  1  Q.  B.  Uiv.  748,  45  L.  J. 
Q.  B.  713. 

(/)  Pierci/  V.  Young  {1879)  14  Ch. 
Div.  200,  '208,  per  Jessel  M.K. 
qualifying  the  apparent  effect  of 
WiUesford  v.  Watson  (1873)  8  Cli. 
473. 
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And  when  the  question  is  whether  an  agreement  con- 
taining an  arbitration  clause  is  or  is  not  determined,  that 
question  is  not  one  for  arbitration,  since  the  arbitration 
clause  itself  must  stand  or  fall  with  the  whole  agree- 
ment (g). 

Certain  statutory  provisions  for  the  reference  to  arbitra-  Special 
tion  of  internal  disputes  in  friendly  and  building   societies  arbitratwa 
have  been  decided  (after  some  conflict)  to  be   compulsory  clauses, 
and  to  exclude  the  ordinary  jurisdiction  of  the  Courts  (h). 
The   Railway  Companies   Arbitration  Act,   1859,    is   also 
compulsory  (i). 

Moreover  parties  may  if  they  choose  make  arbitration  Agree- 
a  condition  precedent   to  any  right  arising  at  all,  and  in  parties 
that  case  the  foregoing  rules  are  inapplicable  :  as  where  '°Y  ™f^^ 
the  contract  is  to  pay  such  an  amount  as  shall  be  deter-  action 
mined  by  arbitration  or  found  due   by  the   certificate  of  a  '"'"»''^?"'* 

«'  «'  on  arbitra- 

particular  person  {k).    Whether  this  is  in  fact  the  contract,  tion- 
or  it  is  an  absolute  contract  to  pay  in  the   first  instance, 
with  a  collateral  provision  for  reference  in  case  of  difference 
as  to  the  amount,  is  a  question   of  construction  on  which 
there  has  been  some  difference  of  opinion  in  recent  cases  (/). 

(g)  Per   James    L.J.    in   Llanelli/  609. 
Ry.  db  Dock  Co.    v.  L.   <k  N.  W.  Ry.  (i)  Watford  it  Rickmanswonh  Ry. 

Co.  (1873)  8  Ch.  at  p.  948.  Co.  v.  L.  d;  N.   W.  Ry.  Co.   (1869)  8 

(A)    Thompson   v.    Planet    Benefit  Eq.  231,  38  L.  J.  Ub.  449. 
Building  Society  (1873)  15  Eq.  333  ;  {k)  Scott  v.  Avery  (1855-6)  5  H. 

Wright      v.      Monarch     Investment  L.     0.    811,     25    L.     J.    Ex.    303  ; 

Building  Society  (lS77)5Gh.  D.  726,  which  does  not  overrule  the  former 

46  L.  J.  Ch.  649  ;   Hack  v.  London  general  law  on  the  subject,  .see  the 

Provident  Building  Society  (1883)  23  judgaients    of   Brett  J.    and  Kelly 

Oh.Div.  103, 52L.J.  Ch. 'o42;il/»«;-  O.B.    in  Ex.    Ch.    in    Edwards    v. 

cip'yl  Building  Society  V.  Kent  {l8Si)  Aberayron,    &c.  Society    (1875-6)    1 

9  App.  Ca.  260,  53  L.  J.  <2.  B.   290.  Q.   B.  D.  563  ;  Scott  v.  Corporation 

Not   80  where  the   real    quesdon  is  of  Liverpool  (1858)    3  De  U.  &  J. 

whether   a  party    claiming    against  334,  28  L.  .T.  Cb.  236.      Cp.  Collins 

the    society    is    a     member   of    the  v.  Locke  (1879)  (.J.  (1)  4  App.  Ca. 

society   at    all  :    Prentice  v.  London  674,  689,  48  L.  J.  P.  C.  68. 
(1875)  L.  11.   10  C.   P.  679,    44  L.  [l)   Elliott  v.  Royal  Exchange  As- 

J.  C.  P.  353.       See    the    liuilding  surance  Co.  (1867)  L.  K.  2  Ex.  237, 

Societies  Act,  1884,  47   &  48    Vict.  36  L.  J.  Ex.    129  ;   JJawson  v.  Fitz- 

c.    41,   and    Western    Suburban,   d:c.  gerald  (187Q)  I  Ex.  Uiv.  257,  levg.  s. 

Co.  V.  Mart.n  (1886)  17  Q.  B.  Div.  c.  L.  R.  9  Ex.  7,  45  L.  J.  Ex.  893. 
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Mainte- 
nance and 
cham- 
perty. 


Relation 
of  the 
statutes 
to  the 
common 


We  now  come  to  a  class  of  transactions  which  are 
specially  discouraged,  as  tending  to  pervert  the  due  course 
of  justice  in  civil  suits. 

These  are  the  dealings  which  are  held  void  as  amounting 
to  or  being  in  the  nature  of  champerty  or  maintenance. 
The  principle  of  the  law  on  this  head  has  been  defined  to 
be  "  that  no  encouragement  should  be  given  to  litigation 
by  the  introduction  of  parties  to  enforce  those  rights 
which  others  are  not  disposed  to  enforce  "  (m).  Main- 
tenance is  properly  a  general  term  of  which  champerty  is  a 
species.  Their  most  usual  meanings  (together  with  certain 
additions  and  distinctions  now  obsolete)  are  thus  given 
by  Coke  : — 

"First,  to  maintain  to  have  part  of  the  land  or  anything 
out  of  the  land  or  part  of  the  debt,  or  any  other  thing  in  plea 
or  suit ;  and  this  is  called  cainhvpartm  [champart,  campi 
partiiio],  champertie." 

The  second  is  "  when  one  maintaineth  the  one  side 
without  having  any  part  of  the  thing  in  plea  or  suit"  {n). 
Champerty  may  accordingly  be  described  as  "maintenance 
aggravated  by  an  agreement  to  have  a  part  of  the  thing  in 
dispute  "  (o). 

Agreements  falling  distinctly  within  these  descriptions 
are  punishable  under  certain  statutes  {f).  It  has  always 
been  considered,  however,  that  champerty  and  maintenance 
are  offences  at  common  law,  and  that  the  statutes  only 
declare  the  common  law  with  additional  penalties  (q). 

Whether  by  way  of  abundant  caution  or  for  other 
reasons,  the  law  was  in  early  times  applied  or  at  any  rate 
asserted  with  extreme  and  almost  absurd  severity  (r).     It 


(m)  By  Lord  Abinger  in  Prosser 
V.  Edmmnls  (1835)  1  Y.  &  C.  Ex. 
481,  497. 

(n)  C'<.  Lit.  368  h.  Every  cham- 
perty is  maintenance,  2  Eo.  Ab. 
IIOR. 

(o)  Bovill,  ctrg.  in  Spri/e  v.  Porter 
(1856)  7  E.  &  B.  58,  '26  L.  J.  Q. 
B.  64. 

(p)  3  Ed.  1   (Stat.  Westni.  1),  c. 


25  ;  13  Ed.  1  (Stat.  Westm.  2),  c. 
49  ;  28  Ed.  1,  st.  1,  c.  11  ;  Stat,  de 
Conspiratoribus,  temp,  incert  ;  20 
Ed.  3,  c.  4  ;  1  Rio.  2,  c.  4  ;  7  Rio.  2, 
o.  15  ;  and  32  H.  8,  c.  9,  of  which 
more  jjre.iently. 

(q)  Pcch'll  V.  Watson  (1841)  8  M. 
&  W.  691,  700  ;  2  Ro.  Ab.  114  D, 

(r)  See  Bacon's  Abridgment, 
Maintenance,  A.  (5.  250). 
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was  even  contended,  as  we  had  occasion  to  see  in  the  last  '*^'  *"  * 

.  .  modern 

chapter,  that  the  absohite  beneficial  assignment  of  a  policy  cf 
contract  was  bad  for  maintenance.  The  modem  cases,  how-  * 
ever,  proceed  not  upon  the  letter  of  the  statutes  or  of  the 
definitions  given  by  early  writers,  but  upon  the  real  object 
and  policy  of  the  law,  which  is  to  repress  that  which 
Knight  Bruce  L.J.  spoke  of  as  "the  traffic  of  merchan- 
dising in  quarrels,  of  huckstering  in  litigious  discord," 
which  decent  people  hardly  require  legal  knowledge  to 
warn  them  from,  and  which  makes  the  business  and  profit 
of  "  breedbates,  barretors,  counsel  whom  no  Inn  will  own, 
and  solicitors  estranged  from  every  roll "  (s).  On  the 
other  hand  the  Courts  have  not  deemed  themselves  bound 
to  permit  things  clearly  mthin  the  mischief  aimed  at  any 
more  than  to  forbid  things  clearly  without  it.  They  have 
in  fact  taken  advantage  of  the  doctrine  that  the  statutes 
are  only  in  affirmance  of  the  common  law  to  treat  them 
as  giving  indications  rather  than  definitions  ;  as  bearing 
witness  to  the  general  "policy  of  the  law"  but  not  exhausting 
or  restricting  it.  It  is  not  considered  necessary  to  decide 
that  a  particular  transaction  amounts  to  the  actual  offence 
of  champerty  or  maintenance  in  order  to  disallow  it  as  a 
ground  of  civil  rights  :  it  will  be  void  as  "  savouring  of 
maintenance "  if  it  clearly  tends  to  the  same  kind  of 
mischief. 

The  cases  are  somewhat  numerous,  and  various  in  their 
special  circumstances.  A  full  examination  of  them  would 
lead  us  to  a  length  out  of  proportion  to  the  place  of  the 
subject  here  (t).  Their  general  effect,  however,  is  suf- 
ficiently clear.  Of  maintenance  pure  and  simple,  an  im- 
portant head  in  the  old  books,  there  are  very  few  modem 
examples  (u);  almost  all  the  decisions  illustrate  the  more 
special  rule  against  champerty,  namely   that  "  a  bargain 

(s)  ReyneJl  v.  Sprj/e  (1852)  1  D.  M.  454.    More  lately  it  has  been  decided 

G.  at  pp.  680,  fi86.  that   charity  is  excuse  enout;h  for 

(t)   For  an  aocount  of  the  decisions  maintaining  a  stranger's  action  even 

see  Leake's  Dij^est,  730.  without  reasonable  ground.    Harris 

[u)  One  is  Bradlnugh  v.  Newdegate  v.  Brisco  (1886)  17  Q.  B.  Div.  504. 
(1883)  11  Q.  B.  D.  1,  52  L.  J.  Q.  B. 

P.  Y 
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whereby  the  one  party  is  to  assist  the  other  in  recovering 
property,  and  is  to  share  in  the  proceeds  of  the  action,  is 
illegal"  (x).  On  this  head  the  rules  now  established  appear 
to  be  as  follows  : 

Rules  as  to  /(A  j^^^  agreement  to  advance  funds  or  supply  evidence 
perty.  with  or  witliout  professional  assistance  (or,  it  seems, 
professional  assistance  only)  (y)  for  the  recovery  of  property 
in  consideration  of  a  remuneration  contingent  on  success 
and  proportional  to  or  be  paid  out  of  the  property  re- 
covered is  void  (z). 

(yS)  A  solicitor  cannot  purchase  the  subject-matter  of  a 
pending  suit  from  his  client  in  that  suit  (a) :  but  he  may 
take  a  security  upon  it  for  advances  already  made  and  costs 
already  due  in  the  suit  (6). 

(7)  Except  in  the  case  last  mentioned,  the  purchase  of 
property  the  title  to  which  is  disputed,  or  which  is  the  sub- 
ject of  a  pending  suit,  or  an  agreement  for  such  p^^rchase, 
is  not  in  itself  unlawful  (c):  but  such  an  agreement  is 
unlawful  and  void  if  the  real  object  of  it  is  only  to  enable 
the  purchaser  to  maintain  the  suit  (d). 

We  proceed  to  deal  shortly  with  these  propositions  in 
order. 

(x)  Per  Blackburn  J.   muley  v.  L.    R    8   Q.    B.    112,   42  L.  J.  Q. 

Huthy  (1873)   L.  R.  8  Q.  B.  112.  B.  52. 

Champnty  is  apt  to  be  complicated  (a)  ]Vood  v.  Downes  (1811)  18  Ves. 

■wiih  undue  influence,  see  Reunell  v.  120;  Simpson  v.  Lamb  (1857)  7  E.  & 

ISprye,  inf.,  and  Janus  v.  Kerr  (1889)  B.  84,  20  L.  J.  Q.  B.  121. 

40*  h.  1).  449.  {b)  Anderson  v.  Raddlfe  (1858) 

(y)  Per  Jes-el  M.R.  Re  Attorneys  (Ex.   Ch.)    E.  B.  &  E.  806,  29  L.  J. 

and  BoUcvors  Act   (1875)  1  Ch.  D.  Q.  B.  128. 

573,    44   L.   J.    Ch.   47,  where   the  (c)    Hunter   v,    Daniel   (1845)    4 

agreement  was  to  pay  the  solicitors  Ha.    420;  Knight  v.   Bowyer  {\&Z%) 

in  the  event  of  success  a  percentage  2  De  G.  &  J.  421,  444,  27  L.  J.  Ch. 

of  Ihe  property  recovered;  but  pro-  521. 

bably  the  real  meaning   of  it   was  (d)  Prosser  v.  Edmonds   (1835)    1 

that    the    solicitors   should  find  the  Y.    &    C.    Ex.    481;  Ilarrinr/ton   v. 

funds.     Cp.  Orcll  v.  Levy  (1864)  16  Long  (1833-4)  2  My.  &  K.  590;   De 

C.  B.  N.  S.  73,  and  Strange  v.  Bren-  Hoghton  v.  Money  (1866)  2  Ch.  164; 

nan  (1846)  cited  p.  324,  below.  Secarv.  Lawson   (1880)    15   Ch.  D. 

(2)  .S'tan^f^v. /owes  (1831)7  Bing.  426,    49   L.  J.   Bk.   69,  where   the 

369;  Rcynellw  Sprye  (\%^^)\'D.M..  precise    extent   of   the    doctrine    is 

G.  660,   21  L.  J.  Ch.  633  ;    Sprye  v.  treated  as  doubtful;  Gm/  v.  Churchill 

Porter  (1852)  7  E.  &  B.  58,  26  L.  J.  (1888)  40  Ch.  D.  481,  56  L.  J.  Ch. 

Q.  B.   64;  Hvtley  v.  Hutley  (1873)  670. 
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a.  This  rule  was  laid  down  in  very  clear  terms  by  Tindal,  («)  Agree- 
C.  J.  in  Stanley  v.  Jones  {e),  which  seems  to  be  the  first  of  furnish 
the  modem  cases  at  law.  ^^ddenc7 

„  .  ,  .    ,  ,     ■  . ,  ...  .  , .       for  litiea- 

"  A  b  argam  by  a  man  who  has  evidence  in  his  own  possession  respecting  ^^^^  ^^ 

a  matter  in  dispute  between  third  persons  and  who  at  the  same  time  pro-  terms  of 

fessee  to  have  the  means  of  procuring  more  evidence,  to  pvirchase  from  one  sharing 

of  the  conttndinar  parties,  at  the  price  of  the  evidence  which  he  so  possesses  P''°P^''  J 

recovered 
or  can  procure,  a  share  of  the  sum  of  money  which  shall  be  recovered  by  jg  ^^jj 

means  of  the  production  of  that  very  evidence,  cannot  be  enforced  in  a 

Court  of  law." 

It  is  quite  immaterial  for  this  purpose  whether  any 
litigation  is  already  pending  or  not,  although  the  offence 
of  maintenance  is  properly  maintaining  an  existing  suit, 
not  procuring  one  to  be  commenced.  It  is  obvious  that 
the  ■  mischief  is  even  greater  in  the  case  where  a  person  is 
instigated  by  the  promise  of  indemnity  in  the  event  of 
failure  to  undertake  litigation  which  otherwise  he  would 
have  not  thought  of  If  a  person  who  is  in  actual  posses- 
sion of  certain  definite  evidences  of  title  proposes  to  deliver 
them  to  the  person  whose  title  they  support  on  the  terms 
of  having  a  certain  share  of  any  property  that  may  be 
recovered  by  means  of  these  evidences,  there  being  no  suit 
depending,  and  no  stipulation  for  the  commencement  of 
any,  this  is  not  unlawful;  for  litigation  is  not  necessarily 
contemplated  at  all,  and  in  any  case  there  is  no  provision 
for  maintaining  any  litigation  there  may  be  (/).  But  it  Verbal 
is  in  vain  to  put  the  agreement  in  such  a  form  if  these  ineffec- 
terms  are  only  colourable  (g),  and  the  real  agreement  is  *^"^l- 
to  supply  evidence  generally  for  the  maintenance  of  an 
intended  suit:  the  illegal  intention  may  be  sho-\vn,  and  the 
transaction  -will  be  held  void  (h).  Still  less  can  the  law  be 
evaded  by  slighter  variations  in  the  form  or  manner  of  the 
transaction :  for  instance,  an  agreement  between  solicitor  and 
client  that  the  solicitor  shall  advance  funds  for  carrying 

(e)  (1831)  7  Bing.  369,  377.  cult  to  suppose  that  they  could  ever 

(/)  Spri/e  v.  Porter  (1856)  7  E.  &  be  othtrwise. 
B.  58,  26  L.  J,  Q.  B.  64.  (A)  Spri/e  v.  Porter  (1856)  7  E.  & 

(g)  As  a  matter  of  fact,  it  is  diffi-  B.  58,  26  L.  J.  Q.  B.  64. 

Y  2 
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on  a  suit  to  recover  possession  of  an  estate,  and  in  the 
event  of  success  shall  receive  a  sum  above  his  regular  costs 
"according  to  the  interest  and  benefit"  acquired  by  the 
possession  of  the  estate,  is  as  much  void  as  a  bargain  for  a 
specific  part  of  the  property  (i).  So  where  a  solicitor 
was  to  have  a  percentage  of  the  fund  recovered  in  a  suit,  it 
was  held  to  be  not  the  less  champerty  because  he  was  not 
himself  (and  in  fact  could  not  be)  the  solicitor  in  the  suit, 
but  employed  another  (k). 

An  agreement  by  a  solicitor  with  a  client  simply  to 
charge  nothing  for  costs  in  a  particular  action  is  not 
champerty  (Z). 


(/3)  Solici- 
tor in  suit 
cannot 
purchase 
subject- 
matter  of 
the  suit 
from  his 
client. 
This  rule 
anoma- 
lous. 


y8.  This  rule  came  to  be  laid  down  in  a  somewhat  curious 
way.  In  Wood  v.  Downes  {m)  Lord  Eldon  set  aside  a  pur- 
chase by  a  solicitor  from  his  client  of  the  res  litigiosa, 
partly  on  the  ground  of  maintenance.  But  it  is  to  be 
noted  as  to  this  ground  that  the  agreement  for  sale  was 
in  substitution  for  a  previous  agreement  which  clearly 
amounted,  and  which  the  parties  had  discovered  to  amount, 
to  maintenance :  and  the  Court  appears  to  have  inferred 
as  a  fact  that  it  was  all  one  illegal  transaction,  and  the  sale 
merely  colourable  {n).  The  other  ground,  which  alone 
would  have  been  enough,  was  the  presumption  of  undue 
influence  in  such  a  transaction,  arising  from  the  fiduciary 
relation  of  solicitor  and  client  (of  which  we  shall  speak  in 
a  subsequent  chapter).  The  Court  of  Queen's  Bench, 
however,    in    Simpson  v.    Lamh   (o)   followed    Wood   v. 


{i)  Earlev.Hopwood  (1861)  9  C. 
B.  N.S.  566,  SOL.  J.  C.  P.  217. 

(^■)  Strange  v.  Brennan  (1846)  15 
Sim.  346,  2  0,  P.  Cooper  (temp, 
Cottenham)  1,  15  L.  J.  Ch.  389. 
The  agreement  was  made  with  a 
solicitor  in  Ireland,  not  being  a 
solicitor  of  the  English  Court  of 
Chancery,  and  the  fund  to  be  re- 
covered was  in  England. 

(0  Jennings  v.  Johnson  (1873)  L, 
R.  8  C.  P.  425. 

(m)  (1811)  18  Ves.  120. 


{n)  Cp.  Spryev.Pm'ter,  supra.  In 
Wood  V.  Downes  the  parties  do  not 
seem  to  have  even  kept  the  original 
and  real  agreement  off  the  face  of 
the  transaction  in  its  ultimate  shape. 
See  p.  123.  It  is  to  be  regretted 
that  the  reporter  did  not  preserve 
the  full  statement  of  the  facts  (p. 
122)  with  which  the  judgment 
opened. 

(o)  (1857)  7  E.  &  B.  84,  20  L.  J. 
Q.  B.  121. 
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Dcnvnes,  as  having  laid  down  as  a  matter  of  the  "  policy 
of  the  law,"  the  positive  rule  above  stated.  In  Anderson 
V.  Radclife  {p),  unanimous  judgments  in  both  the  Q.  B.  and 
the  Ex.  Ch.  added  the  qualification  that  a  conveyance  by 
way  of  security  for  past  expenses  is  nevertheless  good. 
The  Court  of  Exchequer  Chamber  showed  a  decided 
opinion  that  Simpson  v.  Lamb  had  gone  too  far,  but 
without  positively  disapproving  it.  In  Knight  v.  Bowyer, 
again,  Turner,  L.  J.  said  "  I  am  aware  of  no  rule  of  law 
which  prevents  an  attorney  from  purchasing  what  anybody 
else  is  at  liberty  to  purchase,  subject,  of  course,  if  he  pur- 
chases from  a  client,  to  the  consequences  of  that  rela- 
tion "  (q).  But  the  case  before  the  Court  was  not  the 
purchase  by  a  solicitor  from  his  client  of  the  subject- 
matter  of  a  suit  in  luhich  he  was  solicitor ;  Simpson  v. 
Lamb,  therefore,  was  only  treated  as  distinguishable  {q) . 
The  case  must  at  present  be  considered  a  subsisting 
authority;  but  anomalous  and  not  likely  to  be  at  all 
extended  (r). 


7.  As  to  the  purchase  of  things  in  litigation  in  general,  (-y)  Pur- 

the  authorities  cannot  all  be  reconciled  in  detail.     But  the  ^^f  ?®  ?* 

subject- 
distinction  which  runs  through  them  all  is  to  this  effect,  matter  of 

The  question  in  every  case  is  whether  the  real  object  be  notf  ia"'^ 
to  acquire  an  interest  in  property  for  the  purchaser,  or  itself  un- 
merely  to  speculate  in  litigation  on  the  account  either  of 
the  vendor  and  purchaser  jointly  or  of  the  purchaser  alone. 
It  is  not  unlawful   to  purchase  an  interest  in  property 
though  adverse  claims  exist  which  make  litigation  neces- 
sary for  realizing  that  interest :  but  it  is  unlawful  to  pur- 
chase an  interest  merely  for  the  purpose  of  litigation.     In  But  is  un- 
other  words,  the  sale  of  an  interest  to  which  a  right  to  sue  ^^^"^^  J^ 


(p)  (1858)  E.  B.  &  E.  806,  28  L.  (r)  Cp.  however  the  Austrian  Civil 

J,  Q.  B.  32,  29  ih.  128.  Code,  which  makes  such  agreements 

(5)  (1858)  2  De  G.  &  J.  at  p.  445.       void  (§  879). 
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intention    is  incident  is  good  (s) ;  but  the  sale  of  a  mere  right  to  sue 

acquire  a     IS  baci  {t). 

mere  right  j^  j^j^^  ^j^o  has  conveyed  property  by  a  deed  voidable 
in  equity  retains  an  interest  not  only  transmissible  by 
descent  or  devise,  but  disposable  inter  vivos,  without  such 
disposition  being  champerty.  But  "  the  right  to  complain 
of  a  fraud  is  not  a  marketable  commodity,"  and  an  agree- 
ment whose  real  object  is  the  acquisition  of  such  a  right 
cannot  be  enforced  (u).  In  like  manner,  a  creditor  of  a 
company  may  well  assign  his  debt,  but  he  cannot  sell  as 
incident  to  it  the  right  to  proceed  with  a  winding-up 
petition  (x). 

The  payment  of  the  price  being  made  contingent  on  the 
recovery  of  the  property  is  probably  under  any  circum- 
stances a  sufficient,  but  is  by  no  means  a  necessary,  condi- 
tion of  the  Court  being  satisfied  that  the  real  object  is  to 
traffic  in  litigation.  If  the  purchase  is  made  while  a  suit 
is  actually  pending,  the  circumstance  of  the  purchaser  in- 
demnifying the  vendor  against  costs  may  be  material,  but 
is  not  alone  enough  to  show  that  the  bargain  is  in  truth 
for  maintenance  (y).  But  the  only  view  which  on  the 
whole  seems  tenable  is  that  it  is  a  question  of  the  real 
intention  to  be  collected  from  the  facts  of  each  case,  for 
arriving  at  which  few  or  no  positive  rules  can  be  laid 
down, 

(s)  Dickinson  v.  Burrell  (1866)  1  and  qu.  whether  the  right  to  cut 

Eq.  337,  342,  35  L.  J.  Ch.  371.  down  an  absolute  conveyance  to  a 

{t)  lb.;  Prosser  V.  Edmonds  (iS35)  mortgage     be     saleable:    Seear   v. 

1  Y.  &  C.  Ex.  481  (the  main  part  of  Lawson  (1880)  15   Ch.  Div.  426,  49 

Lord  Abinger's  judgment  is  extrac-  L.  J.  Bk.  69. 

ted  in  a  note  to  Story,  Eq.  Jur.   §  (x)  Paris  Skating  Rinlc  Co.  (1877) 

1040A).      Dist.    Guy    v.    Churchill  5  Ch.  Div.  959. 

(1888)  40  Ch.  D.  481,  56  L.  J.  Ch.  {y)  Harrington  v.  Long  (1833-4) 

670 ;    bankrupt's    right    of    action  2    M.   &  K.   590,  as   corrected   by 

assigned    by    the    trustee    to    one  Knight  v.  Bovyer,  supra,   and   see 

creditor  (in  fact  acting  for  himself  Hunter  v.  Daniel  (1845)  4  Ha.  at  p. 

and  others),  who  was  to  keep  three-  430.     But  the  true  ground  of  the 

fourths  of  the  proceeds  ;  held  justi-  case  seems  the  same  as  in  Prosser  v, 

fiable  as  a  beneficial   arrangement  Edmonds  and  De  Hoghton  v.  Money, 

for  the  cftditors.  namely,  that  the  real  object  was  to 

[u)  Prosser  W.Edmonds;  De Hogh-  give  the  purchaser  a  locus  standi  to 

ton  V.  Monei/  (1866)  2  Ch.  164,  169  set  aside  a  deed  for  fraud. 
Cp.  Hill  V.  Boyle  (1867)  4  Eq.  260, 
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There  is  no  champerty  iu  an  agreement  to  enable  the 
bond  fide  purchaser  of  an  estate  to  recover  for  rent  due  or 
injuries  done  to  it  previously  to  the  purchase  {z). 

It  has  been  decided  in  several  modern  cases  that  the  Purchase 
purchase  of  shares  in  a  company  for  the   purpose  of  in-  ^^  q^^, 
stituting  a  suit  at  one's  own  risk  to  restrain  the  governing  P^°y  Y^^h 
body  of  the  company  from  acts  unwarranted  by  its  con-  to  sue 
stitution  cannot   be  impeached  as   savouring  of  mainte-  or'^^^g""^ 
nance  (a).    It  is  worth  while  to  note  that  it  was  recognized  tors 
as  long  ago  as  21  Ed.  III.,  that  a  purchase  of  property  pend-  ^;g^.  not 
ing  a  suit  affecting  the  title  to  it  is  not  of  itself  champerty :  ™ain- 
"  If  pending  a  real  action  a  stranger  purchases  the  land  of 
tenant  in  fee  for  good  consideration  and  not  to  maintain 
the  plea,  this  is  no  champerty  "  (6). 

The  statute  32  H.  VIII.,  c.  9,  "  Against  maintenance  and  Stat.  32 

•  -IT    VTII 

embracery,  buying  of  titles,  &c.,"  deserves  special  mention.  ^  "g^       "' 
After  reciting  the  mischiefs  of  "  maintenance  embracery  None  shall 
champerty  subornation  of  witnesses  sinister  labour  buying  or  bargain 
of  titles  and   pretensed  rights  of  j^ersons  not   being  in  ^?'^,  t°^ 
possession,"  and  confirming  all  existing  statutes  against  lands 
maintenance,  it  enacts  that :  seller  hath 

"  No  person  or  persons,  of   what  estate   degree   or   condition   so  ever 

'^  r  I  o  possession 

he  or  they  be,  shall  from   henceforth  bargain    buy  or   sell,   or   by  any  or  taken 

ways  or  means  obtain  get  or   have,  any  pretensed  rights    or  titles,  or  the  profits 

take   promise    grant   or   covenant   to    have   any   right    or   title   of    any  f*'''  ^^^ 

person  or   persons   in   or   to   any  manors   lands    tenements    or   heredita-  ^ 

ments,  but  if   such   person  or   persons  which  shall  so   bargain   sell  give 

grant   covenant    or    promise   the    same    their    antecessors    or    they    by 

whom  he  or  they  claim  the  same  have   been  in  possession  of   the  same 

or  of    the   reversion    or    remainder  thereof    or  taken  the  rents  or  profits 

thereof  by  the   space  of   one  whole  year   next   before  the  said   bargain 

covenant  grant  or  promise  made." 

The  penalty  is  forfeiture  of  the  whole  value  of  the  lands  Penalty 
(s.  2),  saving  the  right  of  persons  in  lawful  possession  to  saving, 
buy  in  adverse  claims  (s.  4).     There  is  no  express  saving 

(z)  Per    Cur.   (Ex.  Ch.)   Wi'llanis  TIL,  10,  pi.  33  [cited  as  52  in  RoUe]  ; 

V.  Prolheroe  (1829)  5  Bing.  309,  314.  but  in  50  Ass.  323,  pi.  3,  the  general 

(a)  See  Bloxam  v.  Meirop.  Ry.  Co.  opiaion  of  the  Serjeants  is  contra. 
(1858)  3  Ch.  at  p.  353.  Cp.  4  Knit,  Comm.  449. 

(b)  2  Ro.  Ab.  113  B. ;  Y.  B.  21  E. 
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of  grants  or  leases  by'persons  in  actual  possession  who  have 
been  so  for  less  than  a  year :  but  either  the  condition  as  to 
time  applies  only  to  receipt  of  rents  or  proHts  without 
actual  possession,  or  at  all  events  the  intention  not  to  touch 
the  acts  of  owners  in  possession  is  obvious  (c). 
DealiagH         This,  like  the  other  statutes  against   maintenance  and 
within  the  champerty,  is  said  to  be   in    affirmance   of  the    c(jmmon 
statute.       jy^^  ^^y     j^.  «  jj^  formed  on  the  view  that  possession  should 
meat  to      remain  undisturbed.     Dealings  with  property  by  a  person 
and  ^di'vide  ^^'^*^  ^^  possession  tend  to  disturb  the  actual  p(jssession  to 
property.     \]^(.  injury  of  the  public  at  large  "  (d).      It  is  immaterial 
whether  the  vendor  out  of  possession  has  in  truth  a  good 
title  or  not  (c).     An  agreement  between  two  persons  out  of 
possession  of  lands,  and  both  claiming  title  in  them,  to 
recover  and  share   the   lands,  is  contrary  to  the  policy  of 
this  statute,  if  not  champerty  at  common  law ;  therefore 
where  co-plaintilfs  had  in  fact  conflicting  interests,  and  it 
was  sought  to  avoid  the  resulting  difficulty  as  to  the  frame 
of  the  suit  by  stating  an  agreement  to  divide  the  property 
in  suit  between  them,  this  device  (which  now  would  in  any 
case  be  disallowed  on  more  general  grounds)  (e)  was  un- 
availing ;    for  such  an  agreement,  had  it  really  existed, 
would  have  been  unlawful,  and  would  have  subjected  the 
parties  to  the  penalties  of  the  statute  (/). 
Sale  of  Where  after  the  death  oi'  a  lessee  a  stranger  had  entered, 

admiais-     and  remained  many  years  in  possession,  a  sale  of  the  term 
trator  out  ]yy  |^}^^.  administrator  of  the  lessee  was  held  void  as  contrary 


(c)  By  Mountague  C.J.  Purtridf/e  ture  under  thu  stitite  tae  itKiutilf 

V.  Stranje,  Piowd.  88,  cited  iii  Djc  must  sho*  that  the  purohaier  kae  y 

d.   WiUiami  v.   Evam   (1845)   1  C.  the     title     to     bi     "  [u-otju-ud  "  : 

13.  717  ;  Ih.  89,  M  L.  J.  C.  P.  237.  Kenvdy  v.  LjM  (1835)  15  Q.  B. 

See  furtlior  Jenkins  v,  Jone.t  (1882)  iJ.  491. 

9  (i.  B.  JJiv.    1  28,  51  L.  J.  C^.  B.  {d)  Per  Lord  Redesd  ile,  Cholmon- 

438,  as   t)   the  muauiiii,'   of    "pre-  delci/  v.  OUnton  (1821)  4  Bligh,  at 

tensed  rij^hts  "    and  the  limited  ap-  p.  75. 

plicatiim    of     the    Htatute    at    the  (e)  See  V<nJce  v.  Cooke  (1864)  4  D. 

present  time.  A  right  or  title  which  .T.  S.  704;  J'rysc  v.  Pi-i/se  (1872)  15 

is   grautable    under  8  &  9   Vict.  c.  Eq.  86,  42  L.  J.  Ch.  253. 
106,  is  not  now  "  i)retenHcil  "  merely  ( / )  Ckolrnondeley  v.  Oiinion{\H\) 

because  the  grantor  has  never  been  4  Bligh,  1,  43,  82,  per  Jjord  Eidoa 

in  possession.      To  enforce  a  forfei-  and  Lord  Itedesdale. 
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to  the  statute,  although  iu   terms  it  only  forbids    sales  of  of  poH- 
pretended  rights,  &c.,  uuder  penalties,  with(jut  expressly  "'^""""'• 
making  them  void  {<j).     But  the  sale  of  a  eonting(;nt  right 
or  a  mere  expectancy,  not  being  in  the  nature  of"  a  claim  .sccun  wale 
adverse  to  any  existing  possession,  is  iKjt  forbidden.     The  'y.-^*' 
sale  of  a  man's  possible  interest  as  the  devisee  of  a  living  exijec- 
owner,  on  the   terms   that  he  shall   return  the   purchase-  '*'^'^^' 
money  if  he  does  not  become  the  devisee,  is  not  bad  either 
at   comnuju   law  as  creating  an   unlawful  interest  in  the 
present  owner's  death,  or  as  a  bargain  for  a  pretended  title 
under  the  statute  (h). 

Proce(Mlings  in  lunacy  seem  not  to  be  within  the  general  iv.jceed- 
niles  as  to  champerty,  as  they  are  not  analogous  to  ordinary  1"*'"'  1*^ 
liiigalioii,  and  their  object  is  the;  protection  of  the  person  witiiin  ih; 
and    pnjperty    of   the    lunatic,    which    is    in    itself   to    be  againHt 
encouraged ;  and  "  this  (jbject  would  in  many  cases  be  im-  '^ham 
peded  rather  than  promoted  by  holding  that  all   agree- 
ments relative    to    the    costs    of  the    proceedings   or    the 
ultimate  division  of  the  property  were  void  "  (i). 

As  to  maintenance  in  general,  maintenance  in  the  strict  Mainte- 
and  proper  sense  is  understood  to  mean  only  the  mainte-  "^l'"!^ '," 
nance  of  an  existing  suit,  not  procuring  the  commencement 


{g)  Doe  d.    Wdlbinis     v.     L'vans  titcm'  (0.  2.  3.  de  pact  in,  30).    By 

(1845)    C.    JJ.    717,    11    L.  J.  (J.  J'.  Iho    French    Civil    Cole,    art.  KiOO 

237.     Op.  above  an  to  tlie  cou^truc-  (followed  by  the   Italian    Code,  iirt. 

tion     of     i)rohibitory     wtatuteH     in  1 4<;o).     "  (Jn  no  peut  vcndre  la  huc- 

general,  p.  2'i2.  ccswion     d'uno     perHonne     vivante, 

(h)  Cuolc  V.  Flekl  (1850)  15  C^.  Ji.  mrnic  de  Hon.  ron.vrUciaeiit :  "  cp.  791, 

460,   19  1j.  4.  i.l.  li.   441.      By    tlio  1130.     The    Austrian    Code  (S  879) 

civil    law,  however,  Huch    contractu  alno  expressly  forbidn  the  alienation 

are  regarded  m  contra  bon'iH  niurcii.  of  an  expected  inheritance  or  legacy. 

"  Huiusmodi    pactionoH    odiosae  vi-  In  lloinan  law  the  rule  that  the  in- 

dentur  et  plenao    triHtiHniini  ot  peri  heritauce  of    a   livini^   perHon  couM 

culoni     GventuH,"     we     leid     in    a  nrjt  be  Hold  is  put  only  on  the  tech - 

rescript  of   .juitiniixn   on  an  agree-  iiical  ground  "  quia  in  reruin  natura 

ment  between  expectant  co-hoirH  as  uon  wit  quod  venierit  "  (I).  18.  4.  de 

to  the  dirtpoHal   of    the    inheritance.  hered.    vel    actioue    vendita,  I,  and 

The  rcMcnpt   goes    on,  ipiite  in  the  aee  cod.  tit.  7-11). 

Hpirit  of   our  own  Htatuto,  to  forbid  (t)  JW.i.ie  v.  I'ernne  (1840)  7  <!l.  & 

in  general   turaiH    all    dealin^H    "in  F,  279,  310,  jjer  Lord  OoUenham. 
aliouiH  reijUH    cuutra   doniiui  volun- 
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of  a  new  one.  But  the  distinction  is  in  practice  immaterial 
even  in  the  criminal  law  (k).  It  is  of  more  importance  that 
a  transaction  cannot  be  void  for  champerty  or  maintenance 
unless  it  be  "  something  against  good  policy  and  justice, 
something  tending  to  promote  unnecessary  litigation, 
something  that  in  a  legal  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive  in  the  same  sense  is 
necessary  "  (1).  Therefore,  for  example,  a  transaction  can- 
not be  bad  for  maintenance  whose  object  is  to  enable  a 
principal  or  other  person  really  interested  to  assert  his 
rights  in  his  own  name  (l).  Nor  is  it  maintenance  for 
several  persons  to  agree  to  defend  a  suit  in  the  result  ol 
which  they  have,  or  reasonably  believe  they  have,  a  com- 
mon interest  (m).  But  a  bargain  to  have  a  share  of  pro- 
perty to  be  recovered  in  a  suit  in  consideration  of  maintain- 
ing the  suit  by  the  supply  of  money  and  evidence  is  not 
saved  from  being  champerty  by  the  party's  having  a  mere 
collateral  interest  in  the  result  of  the  suit  {')i).  Where  a 
person  sues  for  a  statutory  penalty  as  a  common  informer, 
it  is  maintenance  to  indemnify  him  against  costs  (o). 
Certain  Lineal  kinship  in  the  first  degree  or  apparent  heirship, 

relations  ^^-^^  ^q  ^  certain  extent,  it  seems,  any  degree  of  kindred  or 
maiate-  affinity,  or  the  relation  of  master  and  servant,  may  justify 
'^^t^h^"'  ^^^^  which  as  between  strangers  would  be  maintenance : 
perty.        but  blood  relationship  will  not  justify  champerty  (j^). 


(A)  See  Wood  \,  Downes  (ISll)  18  are  free   to   adopt   the   doctrine  of 

Ves.  at  p.  125.  champerty,  so   far  as  they  think  it 

(?)    Fischer   v.   Kamala    Naicker  reasonable,  as  part   of   the   general 

(1860)  8  Moo.   Ind.   App.  170,  187.  judicial  scheme  of  public  policy. 
This  is  not  necessarily  applicable  in  (m)  Fin  don   v.   Parker  (1843)11 

England,  being  said  with  reference  M.  &  W.    675,    12  L.   J.    Ex.  444. 

to  the  law  of   British   India,  where  Cp.  2  Ro.  Ab.  115  G. 
the   English   laws   against  mainte-  {n)  Hutley  v.  Hutley  (1873)  L.  R. 

nance  and  champerty  are  not  speci-  8  Q.  B.  112,  42  L.  J.  Q.  B.  52.    But 

fically  in  force:  see   Ram   Coomar  the  interest  of  a  bankrupt's  creditors 

Coondoo  V.  Chunder  Canto  Mookerjee  is  more  than  "collateral":  Guy  v. 

(1876)  2  App.  Ca.  186,  207-9.     But  Churchill  (1888)  40  Ch.  D.  481,  56 

it  fairly  represents  the  principles  on  L.  J.  Ch.  670. 

which  English  judges  have  acted  in  (o)  Bradlaugh  v.  Newdegate  (1883) 

the  modern  cases.   The  result  of  the  11  Q.  B.  D.  1,  52  L.  J.  Q.  B.  454. 
Indian  case  last  mentioned  seems  to  {p)  Hutley  v.  Hutley,  sup.     See  2 

be  that  in  British  India  the  Courts  Ro.  Ab.  115-116. 
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c.  As  to  matters  touching  legal   (and  possibly  moral)  c.  Public 
duties  of  individuals  in  the   performance  of  which   the  to  legal 
public  have  an  interest.  ?"j'.'^?  °^ 

i  indivi- 

duals. 

Certain  kinds  of  agreements  are  or  have  been  considered 
unlawful  and  void  as  providing  for  or  tending  to  the  omis- 
sion of  duties  which  are  indeed  duties  towards  individuals, 
but  such  that  theii'  performance  is  of  public  importance. 
To  this  head  must  be  referred  the  rule  of  law  that  a  father  Agree- 

1  i-i-ir>r>i  -1  1       ments  as 

cannot   by  contract  deprive  himseli  oi  the  right  to  the  to  custody 
custody  of  his  children  (q)  or  of  his  discretion  as  to  their  f.'"  *^'^"°*- 
education.     He  "cannot  bind  himself  conclusively  by  con-  children, 
tract  to  exercise  in  all  events  in  a  particular  way  rights 
which  the  law  gives  him  for  the  benefit  of  his  children  and 
not  for  his  o\n\."     And  an  agreement  to  that  effect — such 
as  an  agreement  made  before  marriage  between  a  husband 
and  wife  of  different  religions  that  boys  shall  be  educated 
in  the  religion  of  the  father,  and  girls  in  the  religion  of  the 
mother — cannot  be  enforced  as  a  contract  (r).  '■ 

After  the  father's  death  the  Court  has  a  certain  discre- 
tion. The  children  are  indeed  to  be  brought  up  in  his 
religion,  unless  it  is  distinctly  shown  by  sjDCcial  circum- 
stances that  it  would  be  contrary  to  the  infant's  benefit  (s). 
When  such  circumstances  are  in  question,  however,  the 
Court  may  inquire  "whether  the  father  has  so  acted  that 
he  ought  to  be  held  to  have  waived  or  abandoned  his  right 
to  have  his  children  educated  in  his  o\vn  religion  "  ;  and  in 
determining  this  the  existence  of  such  an  agreement  as 
above  mentioned  is  material  (t).  The  father's  conduct  in 
gi\ing  up  the  maintenance,  control,  or  education  of  his 
children  to  others  may  not  only  leave  the  Court  free  to 
make  after  his  death  such  provision  as  seems  in  itself  best; 


(q)  Re  Andrews  (1873)  L.  R.  8  Q.  622,  636. 

'S>.\bd,siib  num.  Re  Edwards,  i'l  L.  (s)     Hawksworth   v.    Hawksworth 

J.  Q.  B.  99,    and   authorities   there  (1871)  6  Ch.  539,  40  L.  J.  Ch.  534. 

collected.  (()  Andrews  v.  Salt  (1873)  8  Ch. 

(f)  Andrews   v.    Salt  (1873)  8  Ch,  at  p.  637. 


332  UNLAWFUL  AGREEMENTS. 

it  may  preclude  him  even  from  asserting  his  rights  in  his 
lifetime  (u). 
lu  separa-       Claiises  in  separation  deeds  or  agreements  for  separation, 

tion  ai.eJs.  .  i-ii(.i-  , 

purporting  to  bmd  the  lather  to  give  up  the  general 
custody  of  his  children  or  some  of  them,  have  for  the  like 
reasons  been  held  void;  and  specific  performance  of  an 
agreement  to  execute  a  separation  deed  containing  such 
clauses  has  been  refused  (x).  In  one  case,  however,  such  a 
contract  can  be  enforced;  namely,  where  there  has  been 
such  misconduct  on  the  father's  part  that  the  Court  would 
have  interfered  to  take  the  custody  of  the  children  from 
him  in  the  exercise  of  the  appropriate  jurisdiction  and  on 
grounds  independent  of  contract.  The  general  rule  is  only 
that  the  custody  of  children  cannot  be  made  a  mere  matter 
of  bargain,  not  that  the  husband  can  in  no  circumstances 
bind  himself  not  to  set  up  his  paternal  rights  (y). 
36  Vict.  c.  The  law  on  this  point  is  now  modified  by  the  Act  36 
Vict.  c.  12,  which  enacts  (s.  2)  that 


12.  s.  2. 


"  No  agreement  contained  in  any  separation  deed  between  the  father 
and  mother  of  an  infant  or  infants  shall  be  held  to  be  invalid  by  reason 
only  of  its  providing  that  the  father  of  such  infant  or  infants  shall  give 
up  the  custody  on  control  thereof  to  the  mother  :  Provided  always,  that 
no  Court  shall  enforce  any  such  agreement  if  the  Court  shall  be  of 
opinion  that  it  will  not  be  for  the  benefit  of  the  infant  or  infants  to  give 
effect  thex'eto." 

This  Act  does  not  enable  a  father  to  delegate  his  general 
rights  and  powers  as  regards  his  infant  children  (z). 

On  this  The  objections  formerly  entertained  (as  we  have  seen) 

^'^''t  °th  ^°  ^^^^  against  separation  deeds  in  general,  and  afterwards 
doctrines    down  to  quite  recent  times  against  giving  full  effect  to 


(m)     Lyons   v.   Bknkin    (1820-1)  701,  13  Eq.  511,  40  L.  J.  Ch.  692. 
Jac.  245,  255,  263.  (y)  Swift  v.  Swift  (1865)  4  D.  F. 

(x)  Vansittarty.  Vansittart  (1858)  J.  710,  714,    34  L.  J.  Ch.  209,  394, 

2  De  G.  &  J.  249,  259,  27  L.  J.  Ch.  and  see  the  remarks  in  6  Ch.  705, 

222.      As  to  the  validity  of  partial  13  Ec[.  520. 

restrictions  of  the  husband's  right,  (z)  Re  Besant  (1879)    11  Ch.  Div. 

HamUton  v.   Hector  (1871)    6  Ch.  508,  518,  48  L.  J.  Ch.  497. 
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them  in  Courts  of  equity,  were  based  in  part  upon  the  as  to  pepa- 
same  sort  of  grounds  :  and  so  are  the  reasons  for  which  deeds  in 
agreements  providing  for  a  future  separation  have  always  general ; 
been  held  invalid.     For  not  the  parties  alone,  but  society 
at  large  is  interested  in  the  observance  of  the  duties  inci- 
dent  to   the   marriage   contract,  as   a   matter   of  public 
example  and  general  welfare. 

Considerations  of  the  same  kind  enter  into  the  policy  and  aa  to 
of  the  law  with  respect  to  the  sale  of  offices,  also  spoken  of  offices. 
above.     Such  transactions  clearly  involve  the  abandonment 
or  evasion  of  distinct  legal  duties. 

On   similar   grounds,    again,    seamen's    wages,   or   any  insurance 
remuneration  in  lieu  of  such  wages,  cannot  be  the  subject 


men  s 


of  insurance  at  common  law  (a).  The  reason  of  this  is  wages. 
said  to  be  "  that  if  the  title  to  wages  did  not  depend  upon 
the  earning  of  freight  by  the  performance  of  the  voyage, 
seamen  would  want  one  great  stimulus  to  exertion  in  times 
of  difficulty  and  danger  "  (h).  This  reason,  however,  is 
removed  in  England  by  the  Merchant  Shipping  Act,  1854 
(17  &  1<S  Vict.  c.  104,  .s.  183),  which  makes  the  right  to 
wages  independent  of  freight  being  earned.  The  question 
has  not  yet  presented  itself  for  decision  whether  the  rule 
founded  upon  it  is  to  be  considered  as  removed  also. 

It  has  never  been  decided,  but  it  seems  highly  probable.  Agree- 
that  agreements  are  void  which  directly  tend  to  discourage  against 
the  performance  of  social  and  moral  dvities.     Such  would  ^,°'i^^* 
be  a  covenant  by  a  landowner  to  let  all  his  cultivable  land 
lie  waste,  or  a  clause  in  a  charter-party  prohibiting  devia- 
tion even  to  save  life  (c). 

D.  As  to  agreements  unduly    limiting  the  freedom  of  d.  Public 

•     T    •  1      1         ,  •  policy  as 

mdlVldual   action.  f^  freedom 

There  are  certain  points  in  which  it  is  considered  that  ^?  ^^^^' 
the  choice    and    free  action  of  individuals   should  be  as  action. 

(a)  Webster  v.  De   Tastet  (1797)  7         (c)  Per  Cockburn  C.J.  5  C.  P.  D. 
T.  R.  157.  at  p.  305. 

(6)   Kent,  Comm.  3.  269. 
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unfettered  as  possible.  As  a  rule  a  man  may  bind  him- 
self to  do  or  omit,  or  procure  another  to  do  or  omit, 
anything  which  the  law  does  not  forbid  to  be  done  or 
left  undone.  The  matters  as  to  which  this  power  is  specially 
limited  on  grounds  of  general  convenience  are  : — 

(a)  Marriage. 

(yS)  Testamentary  dispositions. 

(7)  Trade. 


(a)  Mar- 
riage. 
"  Mar- 
riage 
brokage  " 
agree- 
ments 
void. 


Agree- 
ment in 
general 
restraint 


(a)  Marriage  is  a  thing  in  itself  encouraged  by  the  law  ; 
the  marriage  contract  is  moreover  that  which  of  all  others 
should  be  the  result  of  full  and  free  consent.  Certain 
agreements  are  therefore  treated  as  against  public  policy 
either  for  tending  to  impede  this  freedom  of  consent  and 
introduce  unfit  and  extraneous  motives  into  the  contracting 
of  particular  marriages,  or  for  tending  to  hinder  marriage 
in  general.  The  first  class  are  the  agreements  to  procure 
or  negotiate  marriages  for  reward,  which  are  known  as 
marriage  brokage  contracts.  All  such  agreements  are 
void  (d),  and  services  rendered  without  request  in  procur- 
ing or  forwarding  a  marriage  (at  all  events  a  clandestine 
or  improper  one)  are  not  merely  no  consideration,  but  an 
illegal  consideration,  for  a  subsequent  promise  of  reward, 
which  promise,  even  if  under  seal,  is  therefore  void  (e). 
The  law  is  said  to  be  comparatively  modern  on  this  head  : 
but  it  has  already  ceased  to  be  of  any  practical  im- 
portance (/). 

We  pass  on  to  the  second  class,  agreements  "in  restraint 
of  maiTiage"  as  they  are  called.  An  agreement  by  a 
bachelor  or  spinster  not  to  many  at  all  is  clearly  void  (g)  ; 


(d)  Eg.  Cole  v.  Gibson  (1756)  1 
Ves.  Sr.  503.  See  Story,  Eq.  Jur. 
§§  260  sqq. 

(e)  Williamson  v.  Gihon  (1805)  2 
Sch.  &  L.  357. 

(/)  In  the  Iloman  law  these  con- 
tracts were  good  apart  from  special 
legislation  :  they  were  limited  as  to 
amount  (though  with  an  expression 
of   general   disapproval)    by    a    con- 


stitution preserved  only  in  a  Greek 
epitome  :  C.  5.  1.  de  sponsalibus, 
&c.  6.  The  Austrian  Code  agrees 
with  our  law  (§  879). 

(g)  Loxoe  v.  Peers  (1768)  Wilmot, 
371  :  where  it  is  said  that  it  is  a  con- 
tract to  omit  a  moral  duty,  and 
"  tends  to  depopulation,  the  greatest 
of  all  political  sins." 
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SO,  it  seems,  would  be  a  bare  agreement  not  to  marry  of  mar- 
within  a  particular  time  {h).  In  Loice  v.  Peers  (i)  a  cove- 
nant not  to  marry  any  person  other  than  the  covenantee 
was  held  void.  A  promise  to  marry  nobody  but  A.  B. 
cannot  be  construed  as  a  promise  to  marry  A.  B.  and  is 
thus  in  mere  restraint  of  marriage  :  and  even  if  it  could, 
it  was  thought  doubtful  whether  an  unilateral  covenant  to 
marry  A.  B.  would  be  valid,  A.  B.  not  being  bound  by 
any  reciprocal  promise  (^0-  Lord  Mansfield  threw  out  the 
opinion  (not  without  followers  in  our  own  time)  {V),  that 
even  the  ordinary  contract  by  mutual  promises  of  marriage 
is  not  free  from  mischievous  consequences.  The  decision 
was  affirmed  in  the  Exchequer  Chamber,  Avhere  it  was 
observed  that : — 

"  Both  ladies  and  gentlemen  .  .  .  frequently  are  induced  to  pro- 
mise not  to  marry  any  other  persons  but  the  objects  of  their  present 
passion  ;  and  if  the  law  should  not  rescind  such  engagements,  they  would 
become  prisoners  for  life  at  the  will  of  most  inexorable  jailors — dis- 
appointed lovers  "  (?7i). 

A  covenant  not  to  revoke  a  will  is  not  void  as  being  a  Covenant 
i  1        111  I    1       1  '10*'  to  re- 

covenant  not  to  marry,  though  the  party  s  subsequent  mar-  yoke  wiU. 

riage  would   revoke  the  will  by  operation  of  law.     As  a 

covenant  not  to  revoke  the  will    in  any  other  way  it  is 

good  ;  but  the  party's  marriage  gives  no  gi'ound  of  action 

as  for  a  breach  ('7?). 

In  the  absence  of  any  known  express  decision,  it  may  be  ^^  *°  ^^"" 

^  ^     r  ^  i  p      i  ,.,.      dittons  in 

gathered  irom  the  analogy  oi  the  cases  on  conditions  m  restraint  of 
restraint  of  marriage  that  a  contract  not  to  marry  some  ™^"'^g^- 
particular  person,  or  any  person  of  some  particular  class, 
would  be  good  unless  the  real  intention  appeared  to  be 
to  restrain  marriage  altogether  ;  and  that  a  contract  by 

(h)  Hartley  v.  Rice  (1808)  10  East,  principles. 

22  (a  wager).  [l]  4  Burr.  2230  ;    per  Martin  B. 

(0  (1768)  4  Burr.  2225,  in  Ex.  Ch.  Hall  v.  WriyU  (1858)  E.  B.  &  E.  at 

Wilm.  364.  p.  788,  29  L.  J.  Q.  B.  at  p.  49. 

(k)  But  of  this  qu.  :   for  a  refusal  (?h)  Wilm.   371. 

by  A.  B.  to  marry  on  request  within  (n)  Robinson  v.  Omnuinnci/  (18S3) 

a    reasonable    time     would     surely  21   Ch.  D.  780,  23  Ch.  Div.  285,  52 

discharge    the  promisor   on  general  L.  J.  Ch.  440, 
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a  widow  or  widower  not  to  marry  at  all  would  probably 
be  good  (o).  It  may  be  worth  while  to  give  a  summary 
statement  of  what  is  believed  to  be  the  result  of  the  au- 
thorities upon  these  conditions  ;  they  hardly  occur  except 
in  wills. 

Conditions  in  restraint  of  marriage  : — 

If  precedent,  are  with  trifling  exceptions  (if  any)  valid  as  to  both  real 
and  personal  estate. 

If  subsequent, — 

General  restraint.  Good,  it  seems,  as  to  real  estate  (see  1  Atk,  380,  n.)  ; 
at  any  rate  if  the  disposition,  in  whatever  form,  can  be  taken  to  show  an 
intention  not  of  discouraging  marriage  bnt  of  making  a  provision  until 
marriage  :  Jones  v.  Jones  (1876)  1  Q.  B.  D.  279. 

Bad  as  to  personal  estate  (p)  or  mixed  fund  (or  a  fund  arising  only  from 
sale  of  realty,  seinble)  :  Bellairs  v.  BeUairs  (1874)  18  Eq.  510,  43  L.  J.  Ch. 
669 — and  this  whether  there  is  a  gift  over  or  not. 

Particular  restraint.  Good  as  to  real  estate  (1  Ro.  Ab.  418  X.,  pi.  6); 
and  good  as  to  personal  estate  if  there  is  a  gift  over,  otherwise  not. 

These  rules  do  not  apply  to  conditions  restraining  the  second  marriage 
either  of  a  woman  :  Newton  v.  Marsden  (1862)  2  J.  &  H.  350  ;  or  of  a  man  : 
Allen  v.  Jachson  (1875)  1  Ch.  Div.  399,  45  L.  J.  Ch.  310. 

Nor  to  conditional  limitations  (as  a  gift  until  marriage)  in  a  disposition 
of  either  real  or  personal  estate. 

This  result  is  neither  simple  nor  rational.  But  the  rule 
against  such  conditions,  at  first  adopted  from  the  ecclesi- 
astical courts  on  grounds  of  public  policy,  has  been  so 
modified  in  its  application  by  courts  of  eqiiity  that  it  can 
now  be  treated  only  as  an  arbitrary  rule  of  construction  {q). 
By  the  law  of  France  promises  of  marriage  are  in- 
valid, "  comme  portant  atteinte  a  la  liberte  illimitee  qui 
doit  exister  dans  les  manages  "  :  nevertheless  if  actual 
special  damage  (prejudice)  can  be  shown  to  have  resulted 
from  non-fulfilment  of  the  promise,  the  amount  of  it  can 
be  recovered,  it  would  seem  as  due  ex  delicto  rather  than 
ex  contractu  {v). 

(o)  See  Scott  v.  Tyler  (1788)    in   2  (q)  See  per  .Tessel  M.R.  Bellairs 

Wb.  &  T.  L.  C.  and  notes.  v.  Bellairs  (1874)  18  Eq.  510,  516, 

(p)  For  a  general  account  of  the  43  L.  J.  Ch.  669. 

doctrine  as  to  personalty,  see  Morley  (r)  See  notes  in  Sirey  &   Gilbert 

v.  Rennoldton  (1843)  2  Ha.  570.  on  Code  Civ.  art.  1142,  Nos.  11-19. 
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B.  An  agreement    to  use   influence  with  a  testator  in  (^)  Agree- 
favour  of  a  particular  person  or  object  is  void  (s).      (Jn  the  iufluence 
other  hand,  it  is  well  established  that  a  man  may  validly  tfstator. 
bind  himself  or  his  estate   by  contract  to  make  any  par- 
ticular disposition  (if  in  itself  lawful)  by  his  own  will  {t). 
Such  contracts  were  not  recognized  by  Roman  law  (u), 
and  even  a  gift  inter  vivos  of  all  the  donor's  after-acquired 
property  would  have  been  bad  as  an  evasion  of  the  rule : 
but  in  the  modern  civil   law  of  Germany,  as  with  us,  a 
contract  of  this  sort  (Erbvertrag)  is  good  (x). 

y.  Agreements  in  restraint  of  trade.  It  would  be  im-  (7)  Re- 
possible  to  give  an  adequate  account  of  this  subject  on  trade, 
the  plan  and  within  the  limits  of  this  book  ;  and  it  is 
satisfactory  to  feel  that  any  attempt  to  do  so  is  rendered 
needless  by  the  place  already  given  to  it  in  a  work  of  no 
small  authority  (?/).  We  shall  here  only  give  the  prin- 
ciples and  the  short  results  of  the  authorities,  with  some 
mention  of  recent  decisions. 

The  general  rule  is  that  a  man  ought  not  to  be  allowed  General 
to  restrain  himself  by  contract  from  exercising  any  lawful  P""'^^?  ^• 
craft  or  business  at  his  own  discretion  and  in  his  own  way. 
Partial  restrictions,  however,  are  admitted  to  the  extent 
and  for  the  reasons  to  be  presently  stated.    Thus  an  agree-  Hilton  v. 

Eckersley. 

ment  between  several  master  manufacturers  to  regulate 
their  wages  and  hours  of  work,  the  suspending  of  work 
partially  or  altogether,  and  the  discipline  and  management 
of  their  establishments,  by  the  decision  of  a  majority  of 
their  number,  is  in  general  restraint  of  trade  as  depriving 

(s)  Dehenham  v.  Ox  (1849)  1  Ves,  v.  Plinnmer  (1870)   6  Ch.  D.    160  ; 

Sr.  276.  per     Brett     L.J.    Palmer   v.    Locke 

[t)  Be  Beil  v.  Thomson   (1841)    3  (1880)  15  Ch.  Div.  at  p.  300. 
Beav.  469,  s.  c.    nom.    Hammersley         («)  Stipulatio  hoc  modo  concepta  : 

V.  Baron  de  Beil  (1845)  12  CI.  &  F.  Si  heredem  rae  non  feceris,  tantum 

45  ;   Brookmau's   tr.    (1869)    5    Ch.  dare  spondes  ?  inutilis  est,  quia  con- 

182,  39    L.    J.  Ch.   138.     Whether  tra  bonos  mores  est   haec  stipulatio. 

a  covenant  to   exercise  a   power  of  D.  45.  1.  de  v.  o.  61. 
testamentary  appointment  in  a  par-  (x)  Savigny,  Syst.  4.  142-5. 

ticular  way  be  valid,  qwft'i'e  :  TAac^cr  (y)  See  notes   to   Mitchel  \.  Rf^y- 

V.    Key  (1869)  8  Eq.    408  ;   Bulteel  nd'ds  (1711)  in  1  Sm.  L.  C. 
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each  one  of  them  of  the  control  of  his  own  busmess,  and 
is  therefore  not  enforceable  (z).  It  makes  no  difference 
that  the  object  of  the  combination  is  alleged  to  be  mutual 
defence  against  a  similar  combination  of  workmen.  The 
case  decides  on  the  whole  that  neither  an  agreement  for  a 
strike  nor  an  agreement  for  a  lock-out  is  enforceable  by 
law.  The  Court  of  Exchequer  Chamber  thus  expressed  the 
general  principle  in  the  course  of  their  judgment  : — 

"Prima  facie  it  is  the  privilege  of  a  trader  in  a  free  country,  in  all 
matters  not  contrary  to  law,  to  regulate  his  own  mode  of  carrying  it  [his 
trade]  on  according  to  his  own  discretion  and  choice.  If  the  law  has  in  any 
matter  [qu.  manner  ?]  regulated  or  restrained  his  mode  of  doing  this,  the 
law  must  be  obeyed.  But  no  power  short  of  the  geaeral  law  ought  to 
restrain  his  free  discretion  "  (a). 

On  like  grounds  a  restrictive  agreement  between  the 
members  of  a  trade  society  as  to  the  employment  by  any 
one  member  of  travellers  and  other  persons  who  had  left 
the  service  of  any  other  has  been  disallowed  (b). 

It  is  not  an  unlawful  restraint  of  trade  for  several 
persons  carrying  on  the  same  business  in  the  same  place 
to  agree  to  divide  the  business  among  themselves  in  such 
a  way  as  to  prevent  competition,  and  provisions  reasonably 
necessary  for  this  purpose  are  not  invalid  because  they 
may  operate  in  partial  restraint  of  the  parties'  freedom  to 
exercise  their  trade.  But  a  provision  that  if  other  persons  , 
strangers  to  the  contract,  do  not  employ  in  particular  cases 
that  one  of  the  contracting  parties  to  whom  as  between 
themselves  the  business   is   assigned   by  the   agreement, 

{z)  Hilton  V.  Eckerdey  (1855-6)  6E.  not  named,  are  not  within  the  mean- 

&  B.  47,  in  Exch.  Ch.  ib.  66,  24  L.  ing  of  the  Act.  See  36  Ch.  Div.  468. 

J.    Q.    B.    353,   22    ib.    199.      The  (a)  6  E.  &  B.  at  pp.  74-5. 

dicta  there  leave  it  doubtful    if  the  (6)  Mineral     Water     Bottle,    ikc. 

agreement    would     be    a     criminal  Society  v.  Booth  (1887)  36  Ch.  Div. 

offence   at    common   law.      By   the  465.  The  terms  were :"  No  member 

Trade  Union   Act,    1871,   34  &   35  of  the  society  shall  employ  any  tra- 

Vict.  c.  31,  ss.  2,  5,  agreements  of  veller,  carman,  or  outdoor  employe, 

this  kind  between  workmen  are  pro-  who  has  left  the  service  of  another 

tected    against   the    criminal    law,  member,  without    the    consent    in 

though   not   enforceable.     It  would  writing  of  his  late  employer,  until 

be  difficult  to  maintain  that  the  like  after  the  expiration   of   two  years 

agreements  between  masters,  though  from  his  leaving  such  service." 
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then  none  of  the  others  will  accept  the  employment,  is 
bad  (c). 

The  reasons  against  allowing  agreements  in  unlimited  fj^^^^^ 
restraint  of  trade  are  set  forth  at  large  in  the  leading  case  allowing 
of  Mitchel  V.  Reynolds  (d),  and  at  a  more  recent  date  fga^^Iint. 
(1837)  were  put  somewhat  more  concisely  by  the  Supreme 
Court  of  Massachusetts,  who  held  a  bond  void  which  was 
conditioned  that  the  obligor  should  never  carry  on  or  be 
concerned  in  iron  founding  : — 

"1.  Such  contracts  injure  the  parties  making  them,  because  they  diminish 
their  msans  of  procuring  livelihoods  aad  a  competency  for  their  families. 
They  tesnpt  improvident  persons  for  the  sake  of  gain  to  deprive  themselves 
of  the  power  to  make  future  acquisitions.  And  they  expose  such  persona 
to  imposition  and  oppression. 

2.  They  tend  to  deprive  the  public  of  the  services  of  men  in  the  employ- 
ments and  capacities  in  which  they  may  be  most  useful  to  the  community 
as  well  as  themselves. 

3.  They  discourage  industry  and  enterprise,  and  diminish  the  products 
of  ingenuity  and  skill. 

4.  They  prevent  competition  and  enhance  prices. 

5.  They  expose  the  public  to  all  the  evils  of  monopoly  "  (e). 

The  second  and  fifth  of  these  reasons  appear  to  be 
the  really  efficient  ones  both  in  themselves  and  as  a  matter 
of  history. 

The  admission  of  limited  restraints  is  commonly  spoken  For  allow- 
of  as  an  exception  to  the  general  policy  of  the  law.  But  restraint, 
it  seems  better  to  regard  it  rather  as  another  branch  of  it. 
Public  policy  requires  on  the  one  hand  that  a  man  shall 
not  by  contract  deprive  himself  or  the  state  of  his  labour, 
skill  or  talent;  and  on  the  other  hand,  that  he  shall  be 
able  to  preclude  himself  from  competing  with  particular 
persons  so  far  as  necessary  to  obtain  the  best  price 
for  his  business  or  knowledge,  when   he   chooses  to  sell 

(c)  Collinsv.  Locke  (1879)  (J.  C),  {d)  (1711)  1  P.  Wms.  181,  and  in 

4  App.  Ca.  674,  688,  48  L.  J.  P.  C.  1  Sm.  L.  C. 

68;  Jo>i€3v.iVor<A(1875)19Eq.426,  {e)  Alyer  y.   Thmher    (1837)     19 

44  L.  J.  Ch.  388,  a  case  not  free  Pick.  51,  54, 
from  difficulties  on  other  grounds. 

z  2 
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Questions 
aB  to 
historical 
origin  of 
the  doc- 
trine. 


Absolute 
freedom  of 
trade 
asserted 
by  Coke  as 
old  com- 
mon law. 


it.  Restriction  which  is  reasonable  for  the  protection  of 
the  parties  in  such  a  case  is  allowed  by  the  very  same 
policy  that  forbids  restrictions  generally,  and  for  the  like 
reasons  (f). 

It  has  been  suggested  by  a  learned  American  writer  that 
in  its  origin  the  doctrine  was  founded  on  a  much  more 
obvious  and  immediate  inconvenience  than  can  be  now 
assigned  as  the  consequence  of  allowing  these  contracts. 
It  dates  from  the  time  when  a  man  could  not  lawfully 
exercise  any  trade  to  which  he  had  not  been  duly  appren- 
ticed and  admitted :  so  that  if  he  covenanted  not  to 
exercise  his  own  trade,  he  practically  covenanted  to  exercise 
none — in  other  words  not  to  earn  his  living  at  all  (g).  One 
might  even  go  a  step  farther:  for  by  the  statute  5  Eliz, 
c.  4  (now  wholly  repealed  by  the  Conspiracy  and  Protection 
of  Property  Act,  1875,  38  &  39  Vict.  c.  86),  which  consoli- 
dated earlier  Acts  of  the  same  kind,  not  only  the  common 
labourer,  but  the  artificer  in  any  one  of  various  trades,  was 
compellable  to  serve  in  his  trade  if  unmarried  or  under  the 
age  of  30  years,  and  not  a  forty-shilling  freeholder  or  copy- 
holder or  "worth  of  his  own  goods  the  clear  value  of  ten 
pounds."  An  agreement  by  a  person  within  the  statute 
not  to  exercise  his  own  trade  might  therefore  be  deemed, 
at  any  rate  if  unlimited,  to  amount  to  an  agreement  to 
omit  a  legal  duty — which  of  course  is  positively  illegal. 
But  it  must  not  be  forgotten  that  absolute  freedom  of 
trade  is  positively  asserted  as  the  normal  state  of  things 
always  assumed  and  upheld  by  the  common  law;  wherefore 
it  may  be  doubted  if  any  artificial  explanation  is  wanted. 
It  was  resolved  in  the  Ii^sivich  Tailors  case  {h)  that  at  the 
common  law  no  man  could  be  prohibited  from  working  in 
any  lawful  trade :  and  it  was  said  that 

"  The  statute  of  5  Eliz.  c.  4,  which  prohibits  every  person  from  using  or 
exercising  any  craft  mystery  or  occupation,  unless  he  has  been  an  apprentice 


(/)  James  V.-C.  Leather  Cloth 
Co.  V.  Lorsoiit  (1869)  9  Eq.  345,  at 
p.  353. 


(y)  Parsons  on  Contracts,  2.  255. 
{h)  (1615)  11  Co.  Rep.  53a,  546. 
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by  the  space  of  seven  years,  was  not  enacted  only  to  the  intent  that  work- 
men should  be  skilful,  but  also  that  youth  should  not  be  nourished  in 
idleness,  but  brought  up  and  educated  in  lawful  sciences  and  trades  ;  and 
thereby  it  appears,  that  without  an  act  of  parliament  (i)  none  can  be  pro- 
hibited from  working  in  any  lawful  trade." 

And  certain  ordinances,  by  which  the  tailors  of  Ipswich 
forbade  any  one  to  exercise  the  trade  of  a  tailor  there 
until  he  had  presented  himself  to  the  master  and  wardens 
and  satisfied  them  of  his  qualification,  were  held  void, 
inasmuch  as 

"  Ordinances  for  the  good  order  and  government  of  men  of  trades  and 
mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful  mystery  "  {k). 

It  seems  that  partial  restraints  were  recognized  as  valid  Partial 

|*paf  v*airtf: 

at  an  early  time.     The  well-known  Dyer's  case  in  2  H.  V.  before  the 

5,  pi.  26,  is  far  from  showing  the  contrary.     The  action  was  ^°"L'  ^°  ^ 

debt  on  a  bond  conditioned  that  the  defendant  should  not 

use  his  craft  of  a  dyer  in  the  same  town  with  the  plaintiff 

for  half  a  year:  a  contract  which  would  now  be  clearly 

good  if  made  upon  valuable  consideration.     The  defence 

was  that  the  condition  had   been   performed.      To    this 

Hull  J.  said :  "  To  my  mind  you  might  have  demurred  to 

him  that  the  obligation  is   void,  because  the  condition  is 

against  the  common  law;  and  per  Dieu,  if  the  plaintiff 

were  here  he  should  go  to  prison  till  he  had  made  fine  to 

the  King"  {I).     This  was  not  and  could  not  be  more  than 

a  dictum,  and  the  parties  proceeded  to  issue  on  the  question 

whether  the  condition  had  in  fact  been  performed  or  not. 

Hull's  opinion,  however,  was  approved  by  all  the  Justices  In  29  EHz. 

of  the  C.  P.  in  a  blacksmith's  case  in  29  Eliz.,  of  which  w^e 

have  two  reports  {in),  and  has  often  been  cited  as  if  it  had 

expressed  the  mind  of  the  Court.     It  does  not  appear  in 


(i)  So  again  in  the  case  of  Mono-  His   expletive    has    been   wrongly 

polies  (1602)  11  Co.  Rep.  876.  supposed    to    be    unique  in  the  re- 

(i)  Cp.    the   case   of    the    Cloth-  ports.     In  the   earlier  Year  Books 

workers'  Co.  mentioned  ih.  866.  it  is  not  uncommon. 

(I)  This  Hill  or  Hull,  Justice  of  (m)  Moore,    242,  pi.    379,  2  Leo. 

C.  P.,  is   to  be  distinguished  from  210. 
Huls,  who  sat  in  K.  B.  till  3  H.  V. 
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either  case  what  was  the  real  occasion  or  consideration  of 
the  contract.  For  aught  the  reports  show  it  may  have 
been  the  ordinary  transaction  of  a  sale  of  goodwill  or  the 
like  in  both  the  dyer's  and  the  blacksmith's  case. 


Contracts 
in  partial 
restraint 
in  modem 
times. 


Rules  as 
to  their 
validity. 


Considera- 
tion. 


The  contracts  in  partial  restraint  of  trade  which  occur  in 
modem  books  are  chiefly  of  the  following  kinds : 

Agreements  by  the  seller  of  a  business  not  to  compete 
with  the  buyer. 

Agreements  by  a  partner  or  retiring  partner  not  to 
compete  with  the  firm. 

Agreements  by  a  servant  or  agent  not  to  compete  with 
his  master  or  employer  after  his  time  of  service  or  employ- 
ment is  over.  It  by  no  means  follows,  however,  that  an 
agreement  in  partial  restraint  of  trade  must  fall  within  one 
of  these  descriptions  in  order  to  be  valid. 

The  rule  established  by  the  modern  decisions  is  in  effect 
as  follows : 

An  agreement  not  to  carry  on  a  particular  trade  or 
business  is  a  valid  contract  if  it  satisfies  the  following 
conditions  : 

(i.)  It  must  be  founded  on  a  valuable  consideration. 

(ii.)  The  restriction  must  not  go,  as  to  its  extent  in 
space  or  otherwise,  beyond  what  in  the  judgment  of  the 
Court  is  reasonably  necessary  for  the  protection  of  the 
other  party,  regard  being  had  to  the  nature  of  the  trade  or 
business  (n). 

It  was  at  one  time  thought  that  the  consideration  must 
be  not  only  valuable  but  adequate :  but  it  is  now  clearly 
settled  that  this  class  of  contracts  forms  no  exception  to 
the  general  rule.  Here  as  elsewhere  the  Court  will  not 
inquire  into  the  adequacy  of  the  consideration.  It  is 
enough   if  a   legal  consideration    of  any    value,    however 


(n)  See  per  Selwyn  L.J.  Catt  v. 
Toitrle  (1869)  4  Ch.  659;  &nd  Leather 
Cloth  Co.  V.  Lorsont  (1869)  9  Eq.  at 


p.  349;  AUsnpp  v.  Wheatcroft  (1872) 
15  Eq.  61  (arg.) 
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small,  be  shown  (o).  On  the  other  hand  the  necessity  of 
showing  some  consideration  is  not  dispensed  with,  or 
the  burden  of  proof  shifted,  by  the  contract  being  under 
seal. 

Until  lately  it  was  assumed  to  be  an  universal  or  at  least  Limits  of 
a  general  rule  that  the  restraint  must  not  be  unlimited  as  ^P**^^" 
to  space.  But  there  is  some  ground  for  holding  that  the 
real  question  is  in  every  case  whether  the  restriction  im- 
posed is  commensurate  with  the  benefit  conferred.  It  has 
never  been  doubted  that  a  partner  may  bind  himself  abso- 
lutely not  to  compete  with  the  firm  during  the  partnership : 
so  may  a  servant  in  a  trade  bind  himself  absolutely  not  to 
compete  with  the  master  during  his  time  of  service  (p).  A 
contract  not  to  divulge  a  trade  secret  need  not  be  qualified, 
and  a  man  who  enters  into  such  a  contract  may  to  the 
same  extent  bind  himself  not  to  carry  on  a  manufacture 
which  would  involve  disclosure  of  the  process  intended  to 
be  kept  secret  (q).  It  has  even  been  denied  that  the 
alleged  rule  as  to  limits  of  space  exists,  as  a  positive  rule 
of  law,  in  any  class  of  cases  (r)  :  but  more  lately  one 
member  of  the  Court  of  Appeal  has  re-affirmed  it,  while 
another  inclined  to  think,  though  not  as  part  of  his  decision, 
that  it  was  too  much  "  ingrained  in  our  history"  to  be 
changed  by  any  Court  below  the  House  of  Lords  (.s). 

Whether  the  restriction  contracted  for  in  any  particular  General 
case  be  reasonable  is  a  question  not  of  fact  but  of  law.     A  abieness  of 
covenant   not   to    carry    on    "  any   business    whatsoever,"  restriction 

(o)  Hitchcock   V.    Col-er   (1837)  6  14  Ch.  D.  351,  366   (Fry  J.)  dis- 

Ad.  &  E.  438  (Ex.  Ch.)  which  also  renting   from  AUsopp  v.  WJieatcroft 

settles  that  a  limit  in  time  is  not  (1872)   15  Eq.  59,  42  L.  J.  Ch.  12 

indispensable;    Gravely  v.  Barnard  (Wickens  V.-C.) 
(1874)  18  Eq.  518,  43  L.  J.  Ch.  659.  {s)   Daiies  v.  Bavies  (1887)  36  Ch. 

Provisions  as  to  time  may  of  course  Div.  359,  56  L.  J.  Ch.  962.    Cotton 

be  such  as  to  make  the  agreement  L.J.  based  his  decision  on  the  old 

one    that   is    not    to   be  performed  rule,  Bowen  L.J.  concurred  on  other 

within  a  year,  and  therefore  within  grounds,  not  expressing    a   decided 

s.  4  of  the  Statute  of  Frauds.  opinion  on  this    point  (pp.  391-2), 

(p)    Wallis  V.  Day  (1837)  2  M.  &  and  Fry  L.J.  was  inclined  to  stand 

W.  273.  by  his  former  opinion  in  RougiUon 

(q)  Leather   Cloth   Co.   v.  Lorsont  v.  Rovsillon.      The  question  seems 

(1869)  9  Eq.  345,  at  p.  353.  therefoie  to  stand  open. 

(r)  Rousillon  v.   Roubillon    (1880) 
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in  particu-  within  however  narrow  limits  of  time  and  space,  is  mani- 
festly unreasonable.  Nor  will  the  Court  construe  it  as  if 
limited  to  the  particular  business  which  is  really  in  ques- 
tion (t).  A  covenant  to  retire,  without  expressed  limit  in 
space  or  time,  from  a  partnership,  and  "  so  far  as  the  law 
allows,  from  the  trade  or  business  thereof  in  all  its 
branches,"  is  bad  for  unreasonableness  if  the  words  "  so  far 
as  the  law  allows  "  are  surplusage,  and  bad  for  uncertainty 
if  they  are  not;  there  must  be  limits  of  some  kind,  but 
the  parties  cannot  throw  on  the  Court  the  task  of  deter- 
mining them  (u).  A  restrictive  covenant  which  contains 
or  may  be  read  as  containing  distinct  undertakings  bounded 
by  different  limits  of  space  or  time  may  be  good  as  to  part 
and  bad  as  to  part  (cc). 

What  amounts  of  restriction  have  been  held  reasonable 
or  not  for  the  circumstances  of  different  kinds  of  business  is 
best  seen  in  the  tabular  statement  of  cases  (down  to  1854) 
subjoined  to  the  report  of  Avery  v.  Lang  ford  (y).  It  may 
be  convenient  to  add  the  later  decisions  in  the  same  form. 


Table  of 
recent 
cases 
(since 
Avery  v. 
Lang- 
ford). 


Restriction  held  Reasonable. 


Name  and  Date  of 
Case. 


1855.  Bendy  v. 
Henderson  (z)  11 
Ex.  194,  24  L.  J. 
Ex.  324. 


Trade  or  Business. 


Solicitor. 


Extent  of  Restriction 
in  Time. 


21  years  from  de- 
termination of 
defendant's  em- 
ployment as 
managing  clerk 
to  plaintiff. 


Extent  of  Restriction 
in  Space. 


21  miles  from 
parish  of  Tormo- 
ham,  Torquay. 


(t)  Baker  V.  Hedgccock  (1888)  39 
Ch.  D.  520,  57  L.  J.  Ch.  889. 

(it)  Bavics  V.  Bavics  (1887)  3(J 
Ch.  Div.  359,  56  L.  J.  Ch.  962. 

{x)  See  Baincs  v.  Geary  (1887)  35 
Ch.  D.  151,  and  authorities  there 
collected. 

iy)  (1854)  Kay  667,23  L.  J.  Ch. 
837.  Wallis  V.  Bay  (1837)  2  M.  & 
W.  273,  did  not  decide  that  a  co- 
venant unlimited  in  space  was  en- 
forceable, but  only  that  it  did  not 
prevent  an  independent  covenant  to 


pay  money  contained  in  the  same 
deed  from  being  enforced.  It  might 
have  been  held  valid  in  any  case  as 
being  incidental  to  a  contract  of 
service  ;  but  this  is  immaterial  if 
the  view  taken  by  Fry  J.  in  Hou- 
siUon  V.  RousiUon,  14  Ch.  D.  351,  is 
accepted. 

(:)  Whether  an  agreement  not 
to  reside  at  a  given  place  as  well  as 
not  to  carry  on  business  be  good, 
qucere. 
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Name  and  Date  of 
Case. 


Trade  or  Business. 


1856.       Jones  v, 

Lees,l    H.  &  N. 

189,      26    L.  J, 
Ex.  9. 


1857.  BemoeU  v. 
Inns,  24  Beav. 
307,  26  L.  J.  Ch. 
663. 

1859.  Mumford  v. 
Gething,  7  C.  B, 
N.  S.  305,  29  L, 
J.  C.  P.  105. 


1861.      Harms    v. 

Parsons,  32  Beav. 

328,  32  L.  J.  Ch. 

247. 
1863.     Clarkson  v. 

Edge,    33     Beav. 

227,  33  L.  J.  Ch. 

443. 
1869.  CaUw.Tourle, 

4  Ch.  654,  38  L. 

J.  Ch.  665. 


1869,  Leather  Cloth 
Co.  V.  Lwsont  (a), 
9  Eq.  345,  39  L. 
J.  Ch.  86. 


1874.  Gravely  v. 
Barnard,  18  Eq. 
518,  43  L.  J.  Ch. 
659. 


Extent  of  Restriction 
in  Time. 


Manufacture  or 
sale  of  slubbing 
and  roving 
frames  not  fit- 
ted with  plain- 
tifif's  patent  in- 
vention. 

Cowkeeper,  milk- 
man, milk-seller, 
or  milk-carrier. 

Travelling  in  lace 
trade  for  any 
house  other  than 
plaintiff's. 


'  Horse-hair  manu- 
facturer. 


Extent  of  Restriction 
in  Space. 


Continuance  of 
defendant's  li- 
cence  from 
plaintiff  to  use 
and  sell  the 
patented  inven 
tion. 

Continuance  of  de 
fendant's  service 
with  plaintiff  and 
24  months  after. 

Unlimited. 


Unlimited. 


Gas  meter  manu- 
facturer and  gas 
engineer. 


Covenant  by  pur- 
chaser of  land  that 
vendor  should 
have  exclusive 
right  of  supply- 
ing beer. 

Manufacture       or  Unlimited, 
sale     of     patent 
leather   cloth. 


Ten  years. 


Unlimited. 


Surgeon. 


So  long  as  plaintiff 
or  his  assigns 
should  carry  on 
business. 


England?  (not    li- 
mited in  terms). 


Three  miles  from 
Charles  Street, 
Grosvenor  Sq. 

"  Any  part  of  the 
same  ground,"  i.e. 
the  district  in 
which  defendant 
was  employed 
as  traveller  for 
plaintiffs. 

200  miles  from 
Birmingham. 


20  miles  from 
Great  Peter  St., 
Westminster, 

Any  public  house 
erected  on  the 
land. 


Europe  ;  but  to  be 
construed  as  = 
Great  Britain  or 
United  Kingdom, 
scmble,  see  at  p. 
351  (6). 

Parish  of  Xewick  & 
1 0  miles  roimd,  ex- 
cepting the  town 
of  Lewes. 


(a)  See  p.  343,  above. 

(h)  Cp.  Diamond  Match  Co.  v. 
Roeher  (1887)  106  N.  Y.  473,  60  Am. 
Rep.  464,  where  a  restriction  cover- 
ing the  whole  territory  of  the  United 
States  except  Montana  and  Nevada 
was    held    not    too    wide.      "The 


boundaries  of  the  States  [i.e.  the 
municipal  jurisdictions  of  New  York 
or  other  individual  States]  are  not 
those  of  trade  and  commerce,  and 
business  is  restrained  within  no  such 
limit." 
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Restriction  held  Reasonable. 


Name  and  Date  of 
Case. 


1875.  Printing  & 
Numerical  Regis- 
terinc/  Co.  v.  Samp- 
son, 19  Eq.  462, 
44  L.  J.  Ch.  705. 


1875.  May  v. 
O'NeiU,  W.  N. 
179,  44  L.  J.  Ch. 
660. 


1879.  Darey  v. 
Shannon,  4  Ex. 
D.  81,  48  L.  J. 
Ex.  459  (no  ob- 
jectioQ  taken). 

1880.  Ronsillon  v. 
Rousillon,  14  Ch. 
D.  351,  49  L.  J. 
Cb.  339. 


Trade  or  Business. 


Agreement  by  ven- 
dor of  patent  to 
assign  to  pur- 
chaser all  after- 
acquired  patent 
rights  of  like 
nature. 

Solicitor  (covenant 
in  clerk's  articles). 


Outfitter  and 
tailor. 


TraveUingin  cham- 
pagne trade :  set- 
ting up  or  entering 
into  partnership 
in  same  trade. 


Extent  of  Restriction 
in  Time. 


Lifetime 
dorp. 


of    ven- 


Unlimited. 


Unlimited  (taken 
by  the  Court  as 
for  joint  lives  of 
plaintiff  and  de- 
fendant). 

Two  years  after 
leaving  plaintiff's 
service  as  to  tra- 
velling :  ten  as  to 
dealing  on  own 
account. 


Extent  of  Restriction 
in  Space. 


Europe  (c). 


London,  Middle- 
sex and  Essex ; 
and  unlimited  as 
to  acting  for 
clients  of  plain- 
tiff's firm,  or  any 
one  who  had  been 
such  client  during 
the  term  of  the 
articles. 

Five  miles  from 
Devonport. 


Unlimited. 


Restriction  held   Unreasonable. 


Name  and  Date  of 
Case. 


1872.  Allsopp  V 
Wheatcroft,  1 5  Eq 
59,  42  L.  J.  Ch. 
12  (d). 


Trade  or  Business. 


"Shall  not  directly  or  in- 
directly sell,  procure 
orders  for  the  sale,  or  re- 
commend, or  be  in  any 
wise  concerned  or  en- 
gaged in  the  sale  or  re- 
commendation ...  of 
any  Burton  ale,  &c.,  or  of 
any  ale,  &c.,  brewed  at 
Burton  or  offered  for  sale 
as  such,"  other  than  ale, 
&c.,  brewed  by  plaintiffs. 


Extent  of  Restriction 
in  Time. 


During  defendant's 
service  with  plain- 
tiffs and  two  years 
after. 


Extent  of 
Restriction 
in  bpace. 


Unlimited. 


(r)  See  note  (h)  previous  page, 
(a)  This  appears  to  be  in  direct 


conflict   with  Rousillon  v.  RousiUon, 
supra. 
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It  is  now  settled,  after  some  little  uncertainty,  that  Measure- 
distances  specified  in  contracts  of  this  kind  are  to  be  mea-  distances. 
sured  as  the  crow  flies,  i.e.  in  a  straight  line  on  the  map, 
neglecting  curvature  and  inequalities  of  surface.  This  is 
only  a  rule  of  construction,  and  the  parties  may  prescribe 
another  measurement  if  they  think  fit,  such  as  the  nearest 
mode  of  access  (e). 

It  is  clear  law  that   a  contract  to  serve  in  a  particular  Contract 

!•  n  •ir>--  n      TO      ■  •  i  to  Serve  for 

busmess  for  an  indefinite  time,  or  even  for  life,  is  not  void  life  not 
as  in  restraint  of  trade  or  on  any  other  ground  of  public  ^°^^^*^- 
policy  (/).  It  would  not  be  competent  to  the  parties,  how- 
ever, to  attach  servile   incidents  to  the  contract,  such  as 
unlimited  rights  of  personal  control  and  correction,  or  over 
the  servant's  property  (g).     By  the   French  law  indefinite 
contracts  of  service  are  not  allowed  (h).     It  is  undisputed  Contract 
that  an  agreement  by  A.  to  work  for  nobody  but  B.  in  A.'s  elusive 

particular  trade,  even  for  a  limited  time,  would  be  void  in  service 
...  must  be 

the  absence  of  a  reciprocal  obligation  upon  B.  to  employ  mutual. 
A.  (i).   But  a  promise  by  B.  to  employ  A.  may  be  collected 
from  the  whole  tenor  of  the  agreement  between  them,  and 
so  make  the  agreement  good,  without  any  express  words  to 
that  effect  (j). 

D.  The  judicial  treatment  of  unlaAuful  agreements  in 
general. 

Thus  far  of  the  various  specific  grounds  on  which  agree-  T>.  Rules 
ments  are  held  unlawful.  It  remains  for  us  to  give  as  treatment 
briefly  as  may  be   the  rules  which  govern  our  Courts  in  of  unlaw- 

(e)  Moujlet  v.  Cole  (1872)  L.  R.  7  (h)  Cod.  Civ.   1780  :  On  ne  pent 

Ex.  70,  in  Ex.  Ch.  8  Ex.  32,  42  L.  engager  ses  services  qu'  ^,  temps,  ou 

J.  Ex.  8.  pour  une  entreprise  d^termin^e :  so 

(/)  WalUs  V.  Bay  (1S37)  2  M.  &  the  Italian  Code,  1628. 

W.    273.     The   law   of    Scotland  is  (/)    See    next   note,  and  cp.   the 

apparently  the   same    according   to  similar    doctrine   as  to  promises  of 

the  modern  authorities.  marriage,  supra. 

(ff)  See   Hargrave's  argument  in  (;)  Pilkington  v.   Scott  (1846)  15 

Som«icrse«'sca.(l771-2)20  St.T.49,  M     &  W.   657,  15  L.  J.  Ex.    329. 

66,  and    Bowen  L.J.   36  Ch.  Div.  Cp.  Hartley  v.   Cummings  (1847)  5 

at  p.  393.  C.  B.  247,  17  L.  J.  C.  P.  84. 
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ful  agree- 
ments in 
general. 


dealing  with  them,  and  which  are  ahnost  without  excep- 
tion independent  of  the  particular  ground  of  illegality. 
The  general  principle,  of  course,  is  that  an  unlawful  agree- 
ment cannot  be  enforced.  But  this  alone  is  insufficient. 
We  still  have  to  settle  more  fully  what  is  meant  by  an  un- 
lawful agreement.  For  an  agreement  is  the  complex  result 
of  distinct  elements,  and  the  illegality  must  attach  to  one 
or  more  of  those  elements  in  particular.  It  is  material 
whether  it  be  found  in  the  promise,  the  consideration,  or 
the  ultimate  purpose.  Again,  there  are  questions  of  evi- 
dence and  procedure  for  which  auxiliary  rules  are  needed 
within  the  bounds  of  purely  municipal  law.  Moreover, 
when  the  jurisdictions  within  which  a  contract  is  made,  is 
to  be  performed,  and  is  sued  upon,  do  not  coincide,  it  has 
to  be  ascertained  by  what  local  law  the  validity  of  the 
contract  shall  be  determined,  or  there  may  be  a  "  conflict 
of  laws  in  space":  again,  if  the  law  be  changed  between 
the  time  of  making  the  contract  and  the  time  of  perform- 
ance there  may  be  "conflict  of  laws  in  time." 

This  general  division  is  a  rough  one,  but  will  serve  to 
guide  the  arrangement  of  the  following  statement. 


1.  Inde- 
pendent 
promises, 
some  law- 
ful and 
some  un- 
lawful : 
the  lawful 
ones  can 
be  en- 
forced. 


Unlawfulness  of  agreement  as  determined  by  particular 

elements. 

1.  A  lawful  promise  made  for  a  lawful  consideration  is 
not  valid  by  reason  only  of  an  unlawful  promise  being 
made  at  the  same  time  and  for  the  same  consideration. 

In  Pigofs  case  (k)  it  was  resolved  that  if  some  of  the 
covenants  of  an  indenture  or  of  the  conditions  indorsed 
upon  a  bond  are  against  law,  and  some  good  and  lawful, 
the  covenants  or  conditions  which  are  against  law  are  void 
ah  initio  and  the  others  stand  good.  Accordingly  "  from 
Pigofs  case  (I)  to  the  latest  authorities  it  has  always  been 


(k)  (1615)  11  Co.  Rep.  27  b. 
(l)  Referred  to  in   the  report  as  6 
Co.  Rep.  26  ;    it  is  really  in   voL  6, 


which   contains    parts  11,   12    and 
13. 
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held  that  when  there  are  contamed  ni  the  same  mstrunient 
distinct  engagements  by  which  a  party  binds  himself  to  do 
certain  acts,  some  of  which  are  legal  and  some  illegal  at 
common  law,  the  performance  of  those  which  are  legal  may 
be  enforced,  though  the  performance  of  those  which  arc 
illegal  cannot "  (m).  And  where  a  transaction  partly  valid 
and  partly  not  is  deliberately  separated  by  the  parties  into 
two  agreements,  one  expressing  the  valid  and  the  other 
the  invalid  part;  there  a  party  who  is  called  upon  to  per- 
form his  part  of  that  agreement  which  is  on  the  face  of  it 
valid  cannot  be  heard  to  say  that  the  transaction  as  a  whole 
is  unlawful  and  void  (n). 

It  was  formerly  supposed  that  where  a  deed  is  void  in 
part  by  statute  it  is  void  altogether :  but  this  is  not  so. 
"  Where  you  cannot  sever  the  illegal  from  the  legal  part  of 
a  covenant,  the  contract  is  altogether  void ;  but  where  you 
can  sever  them,  whether  the  illegality  be  created  by  statute 
or  by  the  common  law,  you  may  reject  the  bad  part  and 
retain  the  good  "  (o). 

2.  If  any  part  of  a  single  consideration  for  a  promise  2.  Unlaw- 
or  set  of  promises  is  unlawful,  the   whole  agreement  is  gi^e^ation 

void.  or  part  of 

"  For  it  is  impossible  in  such  case  to   apportion   the  ^ion  avoids 

weight  of  each  part  of  the  consideration  in  inducing  the  ^^^  whole 

aeree- 
promise  "  (p).  In  other  words,  where  independent  promises  ment. 

are  in  part  lawful  and  in  part  unlawful,  those  which  are 

lawful  can  be   enforced;  but  where  any  part  of  an  entire 

consideration  is  unlawful,  all  promises  founded  upon  it  are 

void. 

3.  When  the  immediate  object  of  an  agreement  is  un-  3.  Agree- 

lawful  the  agreement  is  void.  ^^P}  'f 

"  void  whose 

(m)  Bank  of  Australasia  v.  Breil-  C.  P.  at  p.  250. 
lat\\Sil)  6  Moo.  P.  C.  152,  201  (p)  Leake  on  Contracts  (1st  ed.), 

(n)  Odessa  Tramways  Co.  v.  Men-  409.      Waite  v.  Jones  (1835)  1  Bing. 

del  (1878)  8  Ch.  Div.  235,  47  L.  J.  N.  C.  656,   C62.     To  be  consistent 

Ch.  505.  with  the  foregoing  rule  this  must  be 

(o)    Per    Willes  J.    Pickering  v.  limited  to  oases  where  the  considera- 

Rfracombe  Ry.  Co.  (1868)  L.  R.  3  tion  is  really  insepa.rable. 
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immediate  This  is  an  elementary  proposition,  for  which  it  is  never- 
unlawful,  theless  rather  difficult  to  find  unexceptionable  words.  We 
mean  it  to  cover  only  those  cases  where  either  the  agree- 
ment could  not  be  performed  without  doing  some  act 
unlawful  in  itself,  or  the  performance  is  in  itself  lawful, 
but  on  grounds  of  public  policy  is  not  allowed  to  be  made 
a  matter  of  contract.  The  statement  is  material  chiefly 
for  the  sake  of  the  contrasted  class  of  cases  under  the  next 
rule. 

4.  Where  4.  When  the  immediate  object  or  consideration  of  an 
object  not  agreement  is  not  unlawful,  but  the  intention  of  one  or  both 
unlawful,    parties  in  making  it  is  unlawful,  then — 

unlawful  Tr-i  ^        c  ^  •  ■         ■ 

intention  J-t  the  unlawiul  mtention  is  at  the  date  oi  the  agreement 
of  both       common  to  both  parties,  or  entertained  by  one  party  to  the 

parties,  or  ^  j  r       j 

of  one        knowledge  of  the  other,  the  agreement  is  void. 

known  to        ^^  *^®  unlawful  intention  of  one  party  is  not  known  to 

the  other,    the  other  at  the  date  of  the  agreement,  there  is  a  contract 

agreement  voidable  at  the  option  of  the  innocent  party  if  he  dis- 

void :         covers  that  intention  at   any  time  before  the  contract  is 

unlawful  "^ 

intention     executed. 

of  one  not 

known  at  tt         -^  •  i  •  i  i  » 

time  Here  it  is  necessary  to  consider  what  sort  of  connexion 

makes        q£  ^]^q  subiect-matter  of  the  agreement  with  an  unlawful 

contract  **  .  " 

voidable  plan  or  purpose  is  enough  to  show  an  unlawful  intention 
optbu!"^  ^  ^^^^  ^^^^  vitiate  the  agreement  itself.  This  is  not  always 
What        easy  to  determine.     In  the  words  of  the  Supreme  Court  of 

constitutes  ,  i       tt    -j.    i  oij_   j_ 

unlawful     the  United  States: — 

intention  «  Questions  upon  illegal  contracts  have  arisen  very  often 
cases.  both  in  England  and  in  this  country ;  and  no  principle  is 
better  settled  than  that  no  action  can  be  maintained  on  a 
contract  the  consideration  of  which  is  either  wicked  in 
itself  or  prohibited  by  law.  How  far  this  principle  is  to 
affect  subsequent  or  collateral  contracts,  the  direct  and 
immediate  consideration  of  which  is  not  immoral  or  illegal, 
is  a  question  of  considerable  intricacy  "  (q). 

(H)  Arnstrony  v.  Toler  (1826)  11  Wheat,  at  p.  272. 
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We  have  in  the  first  place  a  well  marked  class  of  trans-  Intention 
actions  where  there  is  an  agreement  for  the  transfer  of  ^^"^  ^^^_' 
property  or  possession  for  a  lawful  consideration,  but  for  chased, 
the  purpose  of  an  unlawful  use  being  made  of  it.     All  unlawful 
agreements  incident  to  such  a  transaction  are  void ;  and  it  ^^' 
does  not  matter  whether  the  unlawful  purpose  is  in  fact 
carried  out  or  not  (/■).     The  later  authorities  show  that  the 
agreement  is  void,  not  merely  if  the  unlawful  use  of  the 
subject-matter  is  part  of  the  bargain,  but  if  the  intention 
of  the  one  party  so  to  use  it  is  known  to  the  other  at  the 
time  of  the  agreement  (s).     Thus  money  lent  to  be  used 
in  an  unlawful  manner  cannot  be  recovered  (t).     It  is  true 
than  money  lent  to  pay  debts  can  be  recovered,  but  that,  as 
we  have  seen,  is  because   there  is  nothing  unlawful  in 
either  making  a  bet  or  paying  it  if  lost,  though  the  pay- 
ment cannot  be  enforced.     If  goods  are  sold  by  a  vendor 
who  knows  that  the  purchaser  means  to  apply  them  to  an 
illegal  or  immoral  purpose,  he  cannot  recover  the  price  :  it 
is  the  same  of  letting  goods  on  hire  (s).     If  a  building  is 
demised  in  order  to  be  used  in  a  manner  forbidden  by  a 
Building  Act,  the  lessor  cannot  recover  on  any  covenant  in 
the  lease  (r).     And  in  like  manner  if  the  lessee  of  a  house 
which  to  his  knowledge  is  used  by  the  occupiers  for  im- 
moral purposes  assigns  the  lease,  knowing  that  the  assignee 
means  to  continue  the  same  use,  he  cannot  recover  on  the 
assignee's  covenant  to  indemnify  him  against  the  covenants 
of  the  original  lease  (u).     It  does  not  matter  whether  the 
seller  or  lessor  does  or  does  not  expect  to  be  paid  out  of 
the  fruits  of  the  illegal  use  of  the  property  (s). 

An  owner  of  property  who  has  contracted  to  sell  or  let  Option 
it,  but  finds  afterwards  that  the  other  party  means  to  use  °n:foTent 
it  for  an  unlawful  purpose,  is  entitled   (if  not  bound)  to  j^  *'^^  ^^^^ 
rescind  the  contract;  nor  is  he  bound  to  give  his  reason  at  LToid^the 

(r)  Gas  Light  d;  Coke  Co.  v.  Turner  (t)  Cannanv.  Bryce  (1819)  3  B  & 

(1839)  5  Bing.  N.  C.  666,  in  Ex.  Ch.  Aid.  179. 

6  ib.  324.  (m)  Smith  v.    White  (1866)  1  Eq. 

(s)  Pearce  v.  Brooks  (1866)   L.  R.  626,  35  L.  J.  Ch.  454 
1  Ex.  213,  35  L.  J.  Ex.  134. 
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contract  the  time  of  refusing  to  perform  it.  He  may  justify  the 
covering  refusal  afterwards  by  showing  the  unlawful  purpose, 
such  in-      though    he    orisfinally  gave    no   reason  at  all,  or  even  a 

tention.  °  b  J    n  > 

different  reason  (x). 
But  an  But  a  completely  executed  transfer  of  property  or  an 

transfer  of  interest  in  property,  though  made  on  an  unlawful  con- 
possession  sideration,  or,  it  is   conceived,  for   an   unlawful  purpose 

remains  .        .  .  ,  , 

good.  known  to  both  parties,  is  valid,  and  caimot  afterwards  be 

set  aside  (y).  And  an  innocent  party  who  discovers  the 
unlawful  intention  of  the  other  after  possession  has  been 
delivered  under  the  contract  is  not  entitled  to  treat  the 
transaction  as  void  and  resume  possession  (0). 

As  with  contracts  voidable  on  other  grounds,  this  rule 

applies,  it  is  conceived,  only  where  an  interest  in  possession 

has  been  given  by  conveyance  or  delivery.     The  vendor 

who  had  sold  goods  so  as  to  pass  the  general  property,  but 

without  delivery,  or  the  lessor  who  had  executed  a  demise 

to  take  effect  at  a  future  day,  might  rescind  the  contract 

and  stand  remitted  to  his  original  possession  on  learning 

the  unlawful  use  of  the  property  designed  by  the  purchaser 

or  lessee  (a). 

Insurance       On  the  same  principle  an  insurance  on  a  ship  or  goods 

where        ^^  ^^^^  ^^  ^^®  voyage  covered  by  the  insurance  is  to  the 

voyage       knowledge  of  the  owner  unlawful  (which  may  happen  by 

kn<^ledge  ^he  omission  of  the  statutory  requirements  enacted  for  the 

of  owner,    protection  of  seamen  and  passengers,  as  well  as  in  the 

case  of  trading  with  enemies  or  the  like).     "  Where  the 

object  of  an  Act  of  Parliament  is  to  prohibit  a  voyage,  the 

illegality  attaching  to  the  illegal  voyage  attaches  also  to 

the  policy  covering  the  voyage,"  if  the  illegality  be  known 

to  the  assured.     But  acts  of  the  master  or  other  persons 

(«)  Cowan  V.  Milbourn  (1867)  L.  qit.  if  the  lessor  could  not  have  had 

R.  2  Ex.  230,  36  L.  J.  Ex.  124,  see  the  lease  set  aside  in  equity.     As  to 

per  Bramwell  B.  ad  fin.  chattels,  contra    per  Martin  B.  in 

(y)  Ayerst  v.  Jenkins   (1873)    16  Pearce  v.  Brooks  (1866)  L.  R.  1  Ex. 

Eq.  275,  42  L.  J.  Ch.  690.  217;   but  this  seems  unsupported: 

(2)  Feret  v.  Hill  (1854)  15  C.  B.  see  L.  R.  4  Q.  B.  311,  315. 

207,  23  L.  J.  C.  P.   185,  where  an  (a)  Cp.  Cowan  v.  Milbourn  (1867) 

interest  in  realty  had  passed ;  but  L.  R.  2  Ex.  230,  36  L.  J.  Ex.  124. 
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not  known  to  the  owner  do  not  vitiate  the  policy,  though 
they  may  be  such  as  to  render  the  voyage  illegal  (b). 

An  agreement  may  be  made  void  by  its  connexion  with  Agree- 
an  unlawful  purpose,  though  subsequent  to  the  execution  connected 

Qf  j^  with  but 

mil-  •  subse- 

To  have  that  effect,  however,    the  connexion  must  be  quent  to 

something  more  than  a  mere  conjunction  of  circumstances  f^i  trans^' 

into  which  the  unlawful  transaction  enters  so  that  \^dthout  action. 

it  there  would  have  been  no  occasion  for  the  agreement,  aareement 

It  must  amount  to  a  unity  of  design  and  purpose  such  """^  ^°i*l 

11  •  11  1  1       o  unless  an 

that  the  agreement  is  really  part  and  parcel  of  one  entu-e  integral 
unlawful  scheme.     This    is    well    showTi    bv    some    cases  P^^*  ^l  , 

•^  unlawful 

decided  in  the  Supreme  Court  of  the  United  States,  and  design. 

spreading  over  a  considerable  time.     They  are  the  more  supreme 

worth  special  notice  as  they  are  unlike  an}i;hing  in  our  Court, 

own  books.     In  Armstron(j  v.  Toler  (c)  the  point,  as  j)ut  Arm'- 

bv  the  Court  in  a  slightly  simplified  form,  was  this  :  "  A.  ^^^?^^  I' 

"    .  .  ,         „       .  .  Toler,  &c. 

durmg  a  war  contrives  a  plan  for  importing  goods  on  his 

own  account  from  the  country  of  the  enemy,  and  goods  are 

sent  to  B.  by  the  same  vessel.     A.  at  the  request  of  B. 

becomes  surety  for  the  payment  of  the  duties  [in  fact  a 

commuted   payment  in  lieu  of   confiscation  of   the  goods 

themselves]    which    accrue    on    the    goods   of  B.,   and    is 

compelled  to  pay  them  :  can  he  maintain  an  action  on  the 

promise  of  B.  to  return   this   money  ^ "     The  answer  is 

that  he  can,  for  the  "  contract  made  with  the  government 

for  the  payment  of  duties  is  a  substantive  independent 

(b)  Wilson  V.  Rankin  (1865)  L.  Government,  knowing  that  the  pur- 
R.  1  Q.  B.  162,  35  L.  J.  Q.  B.  203  chase-money  would  b^  applied  in 
(Ex.  Ch.)  ;  iJudgeon  v.  PembroLe  support  of  the  rebellion,  could  not 
(1874)  L.  R.  9  Q.  B.  581,  at  p.  585,  be  recognized  by  the  U.  S.  courts  as 
43  L.  J.  Q.  B.  220,  per  C^uain  owner  of  the  cotton:  dit^s.  Field  J. 
J.  and  authorities  there  referred  on  the  grounds  (which  seem  right) 
to.  Cp.  further,  on  the  general  that  it  was  a  question  not  of  con- 
head  of  agreements  made  with  tract  but  of  ownership,  and  that  in 
an  unlawful  purpose,  llanauer  v.  deciding  on  title  to  personal  pro- 
Doane  (1870j  2  Wallace  (Sup.  Ct.  perty  the  rfe /ado  government  exist- 
U.  S.)  342  :  in  SpnAt  v.  U.S.  (1874)  ing  at  the  time  and  place  of  the 
20  tb.  459,  it  was  held  that  a  buyer  transaction  must  be  regarded. 
of    cotton    from    the    Confederate  (o)  (1826)  11  Wheaton  258,  269. 

P.  A   A 
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contract  entirely  distinct  from  the  unlawful  importation." 
But  it  would  be  otherwise  if  the  goods  had  been  imported 
on  a  joint  adventure  by  A.  and  B.  In  McBlair  v.  Gibbes  (d) 
an  assignment  of  shares  in  a  company  was  held  good 
as  between  the  parties  though  the  company  had  been 
originally  formed  for  the  unlawful  purpose  of  supporting 
the  Mexicans  against  the  Spanish  Government  before  the 
independence  of  Mexico  was  recognized  by  the  United 
States.  In  Miltenberger  v.  Cooke  (e)  the  facts  were  these. 
In  1866  a  collector  of  United  States  revenue  in  Mississippi 
took  bills  in  payment  when  he  ought  to  have  taken  coin, 
his  reason  being  that  the  state  of  the  country  made  it 
still  unsafe  to  have  much  coin  in  hand.  In  account  with 
the  government  he  charged  himself  and  was  charged  with 
the  amount  as  if  paid  in  coin.  Then  he  sued  the  acceptors 
on  the  bills,  and  it  was  held  there  was  no  such  illegality 
as  to  prevent  him  from  recovering.  If  the  mode  of  pay- 
ment was  a  breach  of  duty  as  against  the  Federal  govern- 
ment, it  was  open  to  the  government  alone  to  take  any 
objection  to  it. 
rieher  v.^  We  return  to  our  own  Courts  for  a  case  where  on  the 
Ex.  Ck  "^  other  hand  the  close  connexion  with  an  illegal  design  was 
established  and  the  agreement  held  bad.  In  Fisher  v. 
Bridges  {/)  the  plaintiff  sued  the  defendant  on  a  simple 
covenant  to  pay  money.  The  defence  was  that  the  cove- 
nant was  in  fact  given  to  secure  payment  of  part  of  the 
purchase-money  of  certain  leasehold  property  assigned  by 
the  plaintiff  to  the  defendant  in  pursuance  of  an  unlawful 
agreement  that  the  land  should  be  resold  by  lottery 
contrary  to  the  statute  (g).  The  Court  of  Queen's  Bench 
held  unanimously  that  the  covenant  was  good,  as  there 
was  nothing  wrong  in  paying  the  money,  even  if  the 
unlawful  purpose  of  the  original  agreement  had  in  fact 
been  executed :  and  the  case  was  likened  to  a  bond  given 

(d)  (1854)  17  Howard  232.  J.  Q.  B.  270  ;  in  Ex.  Ch.  3  E.  &  B. 

(e)  (1873)  18  Wallace  421.  642,  23  L.  J.  Q.  B.  276 

(/)  (1863)  2  E.  &  B.  118,  22  L.  (c/)   12  Geo.  2,  c.  28,  b.  1. 
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in  consideration  of  past  cohabitation.  But  the  Court  of 
Exchequer  Chamber  unanimously  reversed  this  judgment, 
holding  that  the  covenant  was  in  substance  part  of  an 
illegal  transaction,  whether  actually  given  in  pursuance 
of  the  first  agreement  or  not.  "  It  is  clear  that  the 
covenant  was  given  for  payment  of  the  purchase-money. 
It-  springs  from  and  is  a  creature  of  the  illegal  agree- 
ment ;  and  as  the  law  would  not  enforce  the  original 
contract,  so  neither  will  it  allow  the  parties  to  enforce  a 
security  for  the  purchase-money  which  by  the  original 
bargain  was  tainted  with  illegality."  They  further  pointed 
out  that  the  case  of  a  bond  given  for  past  cohabitation 
was  not  analogous,  inasmuch  as  past  cohabitation  is  not 
an  illegal  consideration  but  no  consideration  at  all.  But 
"  if  an  agreement  had  been  made  to  pay  a  sum  of  money 
in  consideration  of  future  cohabitation,  and  after  cohabi- 
tation, the  money  being  unpaid,  a  bond  had  been  given  to 
secure  that  money,  that  would  be  the  same  case  as  this ; 
and  such  a  bond  could  not  under  such  circumstances  be 
enforced." 

Some  of  the  language  used  may  have  been  "  vague  in  Principle 
itself  and  dangerous  as  a  precedent "  (h).  The  decision,  ?udoment. 
however,  does  not  appear  to  requu^e  anything  wider  than 
this — that  where  a  claim  for  the  payment  of  money  as  on 
a  simple  contract  would  be  bad  on  the  ground  of  illegality, 
a  subsequent  security  for  the  same  payment,  whether  given 
in  pursuance  of  the  original  agreement  or  not,  is  likewise 
not  enforceable  :  or,  more  shortly — 

5.  Any  security  for  the  payment  of  money  under  an  un-  5.  Security 
lawful  agreement  is  itself  void,  even  if  the  giving  of  the  i^^nt^^' 
security  was  not  part  of  the  original  agreement.  under 

To  this  extent  at  least  the  principle  of  Fisher  y.  Bridges  agreement 

has  been  repeatedly  acted  on  (i).     In  Geere  v.  Mare  (i)  a  *^  equally 
^  -^  ^  ^  ■       void  with 

(A)  1  Sm.  L.  C.  423.  Geere  v.  Mare  (1863)  2  H.  &  C.  339, 

(/)  Grceme   v.    Wroughton   (1855)       33  L.  J.  Ex.  50;  C/ay  v.  i?«y  (1864) 
11    Ex.    146,   24   L.    J.    Ex.    265;       17  C.  B.  N.  S.  188. 
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the 

original 
agree- 
ment. 


policy  of  assurance  was  assigned  by  deed  as  a  further 
security  for  the  payment  of  a  bill  of  exchange.  The  bill 
itself  was  given  to  secure  a  payment  by  way  of  fraudulent 
preference  to  a  particular  creditor,  and  accepted  not  by  the 
debtor  himself  but  by  a  thu'd  person.  It  was  held,  both  on 
principle  and  on  the  authority  of  Fisher  v.  Bridges,  that 
the  deed  could  not  be  enforced.  Again  in  Clay  v.  Ray  {i) 
two  promissory  notes  were  secretly  given  by  a  compounding 
debtor  to  a  creditor  for  a  sum  in  excess  of  the  amount  of 
the  composition.  Judgment  was  obtained  in  an  action  on 
one  of  these  notes.  In  consideration  of  proceedings  being 
stayed  and  the  notes  given  up  a  third  person  gave  a 
guaranty  to  the  creditor  for  the  amount :  it  was  held  that 
on  this  guaranty  no  action  could  be  maintained. 

It  seems  dovibtful  whether  this  principle  would  apply  to 
a  security  for  money  payable  under  an  agreement  of  which 
the  performance  was  not  unlawful,  though  the  agreement, 
on  grounds  of  public  policy,  were  not  enforceable. 


This  is  a  convenient  place  to  state  a  rule  of  a  more  special 
kind  which  has  already  been  assumed  in  the  discussion  of 
various  instances  of  illegality,  and  the  necessity  of  which  is 
obvious  :  namely : — 

5a.  Bond  5a.  If  the  condition  of  a  bond  is  unlawful,  the  whole 
unlawful    bond  is  void  (k). 

condition 
is  wholly 

''^^^-         Rules  of  Evidence  and  Procedure  touching   Unlawful 

Agreements. 

6.  lUega-  6.  Extrinsic  evidence  is  always  admissible  to  show  that 
aWavsTbe  ^"'^^  object  or  Consideration  of  an  agreement  is  in  fact 
shown  by     illegal. 


(i)  17  0.  B  N.  S   188. 

{k)  Co.  Lit.  206  b,  Shtpp.  Touch. 
372  ;  where  it  is  f<aid  tliat  if  the 
matter  of  the  condition  be  only 
malum  prohii/itum,  the  obligation  is 


absolute  (as  if  the  Cfndition  were 
meie'y  impopsible)  :  but  this  dis- 
tinctiiin  is  now  clearly  not  law  :  see 
Dunrgkr  v.  Fdlows  (1830)  10  B.  & 
C.  826. 
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This  is  an  elementary  rule  established  by  decisions  both  extrinsic 
at  law  (l)  and  in  equity  (wt).     Even  a  document  which  for 
want  of  a  stamp  would  not  be  available  to  establish  any 
right  is  admissible  to  prove  the  illegal  nature  of  the  trans- 
action to  which  it  belongs  (n). 

But  where  the  immediate  object  of  the  agreement  (in 
the  sense  explained  above)  is  not  unlawful,  we  have  to 
bear  in  mind  a  qualifying  rule  which  has  been  thus 
stated  : 

6a.  "  When  it  is  sought  to  avoid  an  agreement  not  being  in  itself  unlawful  6a.  Where 

on  the  ground  of  its  being  meant  as  part  of  an  unlawful  scheme  or  to  cany  unlawful 

out  an  unlawful  obiect,  it  must  be  shown  that  such  was  the  intention  of  .      „        , 
.,  -  ,       .        \.  .  JS  alleged 

the  parties  at  the  time  of  making  the  agreement     (o).  jj.  uj^gt  ij^ 

shown  to 
have 

The  fact  that  unlawful  means  are  used  in  performing-  an  existed  at 
agreement  which  is  2:>viif)ia  facie  lawful   and  capable  of  agree- 
being   lawfully   performed  does    not    of  itself  make   the  ?'^^*'. 
agreement  unlawful  {p).    This  or  other  subsequent  conduct  quent 
of  the  parties  in  the  matter  of   the  agreement  may  be  parties 
evidence,  but  evidence  only,  that  a  violation  of  the  law  may  be 
was  part  of  their  original  intention,  and  whether  it  was  so  original 
is  a  pure  question  of  fact  (g).     The  omission  of  statutory  j^D'awM 
requisites  in  carrying  on  a  partnership  business  is  con- 
sistent with  the  contract  of  partnership  itself  being  lawful; 
but  if  it  is  shown  as  a  fact  that  there  was  from  the  first 
a  secret  agreement  to  carry  on  the  business  in  an  illegal 
manner,  the  whole  must  be  taken  as  one  illegal  transac- 
tion (r).     Again,  it  is  no  answer  to  a  claim  for  an  account 
of  partnership  profits  that  there  was  some  collateral  breach 


{I)  Collins   V.   Blantern  (1767)   1  in  a  way  that  would  make  it  un- 

Sm.  L.  C.  lawful    is    merely  inoperative,   and 

(m)  Reynell  v.  Sprye  (1852)  1  D.  leaves  the  original  contract  in  force: 

M.  G.  660,  672,   21    L.  J.  Ch.  633,  City  of  Memphis  v.  Broicn  (1873)  20 

per  Knight  Bruce,  L.  J.  Wallace  (Sup.  Ct.  TJ.  S.)  289. 

(n)  Goppock  v.  Bower  (1838)  4  M.  (q)  Fraserv.  Hill  (1853)  1  McQu. 

&W.  361.  392. 

(o)  Lord  Hou'den  v. Simpson  (1839)  (r)  Armstrong  v.  Armstrong  (1834) 

10  A.  &  E.  793,  818.  3  M.  &  K.  45,  64,  13  L.  J.  Ch.  101, 

ip)  A   subsequent   agreement   to  s.  c.  nom.  Armstrong  v.  Lewis  (1834) 

vary  the  performance  of  a  contract  in  Ex,  Ch.  2  Cr.  &  M.  274,  297. 
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of  the  law  in  the  particular  transaction  in  which  they 
were  earned  (s).     Where  a  duly  enrolled  deed  wter  vivos 
purported  to  create  a  rent-charge  for  charitable  purposes, 
but  the  deed  remained  in  the  grantor's  keeping,  no  pajonent 
was  made  during  his  lifetime,  nor  was  the  existence  of  the 
deed  communicated  to   the  persons   interested,  and   the 
conduct  of  the  parties  otherwise  showed  an  understanding 
that  the  deed  should  not  take  effect  till  after  the  grantor's 
death,  it  was  set  aside   as  an   evasion  of  the  Mortmain 
Act   (t).     Again,  an  agreement    is  not    unlawful    merely 
because   something  remains  to  be  done    by   one    of   the 
parties  in  order  to  make  the  performance  of  the  agreement 
or  of  some  part  of  it  lawful,  such  as  obtaining  a  licence 
from   the   Crown   (u).     On  the   same  principle  it  is  not 
illegal  for  a  highway  board  to  give  a  licence  to  a  gas  com- 
pany to  open  a  highway  within  the  board's  jurisdiction,  for 
it  must  be  taken  to  mean  that  they  are  to  do  it  so  as  not 
to  create  a  nuisance  (x). 
Waugh  V.       In  Waugh  v.  Morris  (y)  it  was  agreed  by  charter-party 
Material     that  a  ship  then  at  Trouville  should  go  thence  with  a  cargo 
on  the        of  hay  to  London,  and  all  cargo  was  to  be  brought  and 
intent  ion    taken  from  the  ship  alongside.     Before  the  date  of  the 
whether     charter-party  an   Order  in   Council   had  been  made  and 
know  the    published  under  the  Contagious  Diseases  (Animals)  Act, 
law,  1869,  prohibiting  the  landing  of  hay  from  France  in  this 

country.  The  parties  did  not  know  of  this,  and  the  master 
learnt  it  for  the  first  time  on  arriving  in  the  Thames.  In 
the  result  the  charterer  took  the  cargo  from  alongside  the 
ship  in  the  river  into  another  vessel  and  exported  it,  as  he 
lawfully  might,  but  after  considerable  delay.  The  ship- 
owner sued  him  for  demurrage,  and  he  contended  that  the 
contract  was  illegal  (though  it  had  in  fact  been  lawfully 

(s)  Sharp  v.  Taylor  (1849)   2  Ph.  ca.  1  Co.  Rep.  25  a,  the  like  as  to  a 

801.  condition  in  a  devise. 

(()    Way  V.  East,  2  Drew.  44,  23  {x)  Edgwnre   Highway   Board  v, 

L.  J.  Ch.  109.  Harrow  Gas  Co.  (1874)  L.  R.  10  Q. 

(m)  Sewell  V.  Royal  Exch.  Assurance  B.  92,  44  L.  J.  Q.  B.  1. 

Co.  (1813)  4  Tauat.  856  ;    Haines  v.  (y)  (1873)  L.  R.  8  Q.  B.  202,  42 

Busk  (1814)  5  ib.  521;  cp.  Porter's  L.  J.  Q.  B.  57. 
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performed),  as  the  parties  had  intended  it  to  be  performed 
by  means  which  at  the  time  of  the  contract  were  unlawful, 
viz.  landing  the  hay  in  the  port  of  London.  The  Court 
however  refused  to  take  this  view.  It  was  true  that  the 
plaintiff'  contemplated  and  expected  that  the  hay  would  be 
landed,  as  that  would  be  the  natural  course  of  things.  But 
the  landing  was  no  part  of  the  contract,  and  if  the  plaintiff 
had  had  before  him  the  possibility  of  the  landing  being  for- 
bidden, he  would  probably  have  expected  the  defendant  not 
to  break  the  law ;  as  in  fact  he  did  not,  for  no  attempt  was 
made  to  land  the  goods. 

"  We  quite  agree  that  where  a  contract  is  to  do  a  thing  which  cannot  be 
performed  without  a  violation  of  the  law  it  is  void,  whether  the  parties  knew 
the  law  or  not.  But  we  think  that  in  order  to  avoid  a  contract  which  can 
be  legally  performed  on  the  ground  that  there  was  an  intention  to  perform 
it  in  an  illegal  manner,  it  is  necessary  to  show  that  there  was  the  wicked 
intention  to  break  the  law ;  and  if  this  be  so,  the  knowledge  of  what  the 
law  is  becomes  of  great  importance  "  (?). 

But  on  the  other  hand  where  an  agreement  is  prima  Where 
facie  illegal,  it  lies  on  the  party  seeking  to  enforce  it  to  ^Imafacie 
show  that  the  intention  was  not  illegal.     It  is  not  enough  unlawful, 
to  show  a  mere  possibility  of  the  agreement  being  lawfully  enough  to 
performed  in  particular  contingfent  events.     "  If  there  be  ^'^°^,  ™®''® 

^  ^  ...  possibility 

on  the   face   of  the  agreement  an  illegal    intention,    the  of  lawful 
burden  lies  on  the  party  who  uses  expressions  prima  facie  ance^"^™' 
importing  an  illegal  purpose   to  show  that  the  intention 
was  legal "  (a). 

We  now  come  to   the   rule,  which  we  will  first  state  As  to 
provisionally  in  a  general  form,  that  money  or  property  baclJ^""^ 
paid  or  delivered  under  an  unlawful  agreement  cannot  be  money  or 

property. 

recovered  back. 


(z)  (1873)  L.  R.  8  Q.  B.  207-8.  prohibent,  si  perpetuam  causam  ser- 

(fl)  Holland  v.  Hall  (1817)  1  B.  &  vaturum  est,  cessat  obligatio  .     .     . 

Aid.  53,  per  Abbott  J.  ;  Allkins  v.  quamquam  etiam  sinon  sit  perpetua 

Jupe    (1877)    2  C.  P.  D.  375,  46  L.  causa     .     .     .    idem  dicendum  est, 

J.  C.  P.  824.     The   same   principle  quia  statim  contra  mores  sit."  D.45. 

is  expressed  in  a  different  form  by  1.  de  v.  o.  35  §  1. 
Paulus  :     "  Item    quod    leges    fieri 
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Lord 
Mans- 
field's ex- 
planation 
of  the 
rule. 


This  rule  (which  is  subject  to  exceptions  to  be  pre- 
sently stated)  is  the  chief  part,  though  not  quite  the 
whole,  of  what  is  meant  by  the  maxim  In  pari  delicto 
'potior  est  condicio  defendentis  (h).  To  some  extent  it 
coincides  with  the  more  general  rule  that  money  voluntarily 
paid  with  full  knowledge  of  all  material  facts  cannot  be 
recovered  back.  However  the  principle  proper  to  this 
class  of  cases  is  that  persons  who  have  entered  into 
dealings  forbidden  by  the  law  must  not  expect  any  assist- 
ance from  the  law,  save  so  far  as  the  simple  refusal  to 
enforce  such  an  agreement  is  unavoidably  beneficial  to  the 
party  sued  upon  it.  As  it  is  sometimes  expressed,  the 
Court  is  neutral  between  the  parties.  The  matter  is  thus 
put  by  Lord  Mansfield  : 

"The  objection,  that  a  coDtract  is  immoral  or  illegal  as  between  plaintiff 
and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  defendant. 
It  is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed,  but  it  is 
founded  in  general  principles  of  policy,  which  the  defendant  has  the 
advantage  of  contrary  to  the  real  justice  as  between  him  and  the  plaintiff, 
by  accident,  it  I  may  say  so.  The  principle  of  public  policy  is  this:  ex  dolo 
malo  noil  oritur  actio.  No  Court  will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  an  illegal  act.  If  from  the  plaintiff's 
own  stating  or  otherwise  the  cause  of  action  appears  to  arise  ex  turpi  causa, 
or  the  trauRgression  of  a  positive  law  of  this  country,  there  the  Court  says 
he  has  no  right  to  be  assisted.  It  is  upon  that  ground  the  Court  goes;  not 
for  the  sake  of  the  defendant,  but  because  they  will  not  lend  their  aid  to 
such  a  plaintiff.  So  if  the  plaintiff  and  defendant  were  to  change  sides, 
and  the  defendant  was  to  bring  his  action  against  the  plaintiff,  the  latter 
would  then  have  the  advantage  of  it ;  for  where  both  are  equally  in  fault, 
potior  est  conditio  defendentis  "  (c). 


The  test  for  the  application  of  the  rule  is  whether  the 
aintiff  can  make  out  his  case  otherwise  than  "  through 
the  medium  and  by  the   act  of  an  illegal  transaction  to 

It  is  not  confined  to 


Plaintiff 

recover       plaintiff  Can  make  out  his  case  otherwise  than  "  through 

■where  his 
own  un- 
lawful       which  he  was  himself  a  party  "  {d). 

part  of  his  ^^^®  ^^^^  ^^  actual  money  payments,  though  that  is  the  most 
own  case,    common.     Where  the  plaintiff  had  deposited  the  half  of  a 


(h)  Cp.  D.  50.  17.  de  reg.  iuris, 
154,  C.  4.  7.  de  condict.  ob  tnrpem 
causam,  2. 

(r)    Ilolrtwn    v.    Johnson    (1775) 


Cowp.  341,  343. 

(d)   Taylor  v.  Chester  (1869)  L.  R. 
4  Q.  B.  309,  314,  38  L.  J.  Q.  B.  225. 
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bank  note  with  the  defendant  by  way  of  pledge  to  secure 
the  repayment  of  money  due  for  wine  and  suppers  supplied 
by  the  defendant  in  a  brothel  and  disorderly  house  kept 
by  the  defendant  for  the  purpose  of  being  consumed  there 
in  a  debauch,  and  for  money  lent  for  similar  purposes,  it 
was  held  that  the  plaintiff  could  not  recover,  as  it  was 
necessary  to  his  case  to  show  the  true  character  of  the 
deposit.  (This  is  apparent  by  the  course  of  the  pleadings  ; 
the  declaration  was  on  a  bailment  of  the  half-note  to  be 
re-delivered  on  request,  and  in  detinue.  Pleas,  in  effect, 
that  it  was  deposited  by  way  of  pledge  to  secure  money  due. 
Replication,  the  immoral  character  of  the  debt  as  above)  (e). 
The  Court  inclined  also  to  think,  but  did  not  decide,  that 
the  plaintiff's  case  must  fail  on  the  more  general  ground 
that  the  delivery  of  the  note  was  an  executed  contract  by 
which  a  special  property  passed,  and  that  such  property 
must  remain  (/). 

The  rule  is  not  even  confined  to  causes  of  action  ex 
contractu.  An  action  in  tort  cannot  be  maintained  when 
the  cause  of  action  springs  from  an  illegal  transaction  to 
which  the  plaintiff  was  a  party,  and  that  transaction  is  a 
necessary  part  of  his  case  {g). 

Independently  of  the  special  grounds  of  this  rule,  a 
completely  executed  transfer  of  property,  though  originally 
made  upon  an  unlawful  consideration  or  in  pursuance  of 
an  unlawful  agreement,  is  afterwards  valid  and  irrevoc- 
able (li). 

The  rule  is  not  applicable  in  the  following  classes  of 
cases,  most  of  which  however  cannot  properly  be  called 
exceptions. 

An  agent  is  not  discharged  from  accounting  to  his  prin-  Duty  of 
cipal  bv  reason  of  past  unlawful  acts  or  intentions  of  the  f-sents  and 

(e)  L.  R.  4  Q.  B.  at  p.  312.  501,  513,  15  L.J.  C.  P.  125,apecu- 

(/)  Compare   Ex  parte   Caldecott  liar  and  apparently  .solitary  example. 

(1876)  4  Ch.  Div.  150,  46  L.  J,  Bk.  [h)  Ai/erst  v.  Jenkins  (1873)  16  Eq. 

14,  p.  31 6,  above ;  Begbie  v.  Phosphate  -llf),  42  L.  J.  Ch.  690.    Cp.  M'Callan 

Sewage  Co.  (1875)  L.  R.  10  Q.  B.  491,  v.  Mortimer  (1842)   (Ex.   Cb.)  9  M. 

500,  affd.  in  C.  A.  1  Q.  B.  Div.  679.  &  W.  636. 
(g)  Fivaz  v.  Nicholls  (1846)  2  C.  B. 
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account  to 
principals 
notwith- 
standing 
collateral 
illegality. 


principal  collateral  to  the  matter  of  the  agency.  If  A. 
pays  money  to  B.  for  the  use  of  C,  B.  cannot  justify  a 
refusal  to  pay  over  to  C.  by  showing  that  it  was  paid 
under  an  unlawful  agreement  between  A.  and  C.  (i). 
Again,  if  A.  and  B.  make  bets  at  a  horse-race  on  a  joint 
account  and  B.  receives  the  winnings,  A.  can  recover  his 
share  of  the  money  or  sue  on  a  bill  given  to  him  by  B.  for 
it :  here  indeed  there  is  nothing  illegal  in  any  part  of  the 
business  (/>;).  For  the  same  reason  an  agent  employed  to 
bet  and  collect  winnings  is  bound  to  account  to  his  prin- 
cipal for  what  he  collects,  though  the  losers  could  not  have 
been  compelled  to  pay  (l).  In  like  manner  the  right  to  an 
account  of  partnership  profits  is  not  lost  by  the  particular 
transaction  in  which  they  were  earned  having  involved  a 
breach  of  the  law  (7)1).  Nor  can  a  trustee  of  property  refuse 
to  account  to  his  cestui  que  trust  on  grounds  of  this  kind  : 
a  trust  was  enforced  where  the  persons  interested  were  the 


(i)  Tenant  v.  Elliott  (1797)  1  B. 
&P.  3. 

(k)  Johnson  v.  Lansley  (1852)  12 
C.  B.  468.  And  where  B.  uses 
moneys  of  his  own  and  A.'s  in  bet- 
ting, on  the  terms  of  dividing  win- 
nings in  certain  proportions,  A.  can 
sue  B.  on  a  cheque  given  for  his 
share  of  winnings :  Beeston  v.  Beestoii 
(1875)  1  Ex.  D.  13,  45  L.  J.  Ex. 
230.  Cp.  and  dist.  Higginson  v. 
Simpson  (1877)  2  C.  P.D.  76,  46 
L.  J.  C.  P.  192,  where  the  transac- 
tion in  question  was  held  to  be  in 
substance  a  mere  wager.  Where  an 
agent  is  employed  to  bet  in  his  own 
name  and  receive  winnings  or  pay 
losses,  the  authority  to  pay  losses 
becomes  irrevocable  on  the  bet  being 
made ;  Read  v.  Andersoyi  (1884)  13  Q. 
B.  Div.  779, 53  L.  J.  Q.  B.  532  ( Bowen 
and  Fry  L.  JJ.  affirming  Hawkins  J., 
diss.  Brett  M.  R. ).  The  ground  taken 
by  the  majority  is  that,  under  the 
conditions  of  betting  as  commonly 
practised  and  known  to  the  parties, 
the  employment  of  the  plaintiff 
must  imply  an  indemnity  against 
all  payments  made  in  the  regular 
course  of  business.  A  fine  distinc- 
tion has  been  taken  in  two  recent 


cases  of  purchase  of  bank  shares 
through  brokers,  where  the  contract 
note  omitted  to  specify  the  num- 
bers of  the  shares  as  required  by 
Leeman's  Act,  30  &  31  Vict.  c.  29, 
8.  ].  The  brokers,  if  they  had  not 
completed  the  contracts,  might  have 
been  declared  defaulters,  and  ex- 
pelled from  the  Stock  Exchange. 
In  Seymour  v.  Bridge  (1885)  14  Q.  B. 
D.  460,  Mathew  J.  held  that  the 
principal  could  not  repudiate ;  in 
Ferry  v.  Barnett  (1885)  15  Q.  B.  Div. 
388,  54  L.  J.  Q.  B.  466,  it  was  held 
(distinguishing  the  case  from  Bead 
V.  Anderson  and  Seymour  v.  Bridge), 
that,  if  he  did  not  know  the  usage 
of  the  Stock  Exchange,  he  could. 

(?)  Bridger  v.  Savage  (1884)  15  Q. 
B.  Div.  363,  54  L.  J.  Q.  B.  464:  the 
contract  of  agency  is  not  a  gaming  or 
wagering  contract.  But  he  cannot 
be  liable  for  failing  to  make  bets  or 
collect  winnings,  for  the  collection  is 
precarious:  Cohen  v.  Kittell  (1889) 
22  Q.  B.  D.  681,  58  L.  J.  Q.  B.  241. 

(m)  Sharp  v.  Taylor  (1849)  2  Ph. 
80i.  Of  course  it  is  not  so  where 
the  main  object  of  the  partnership 
is  unlawful. 
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members  of  an  unincorporated  trading  association,  though 
it  was  doubtful  whether  the  association  itself  was  not 
illegal  (;n).  So,  if  A.  with  B.'s  consent  effects  a  policy  for 
his  own  benefit  on  the  life  and  in  the  name  of  B.,  having 
himself  no  insurable  interest,  the  policy  and  the  value  of  it 
belong,  as  between  them,  to  A.  (o).  If  a  man  entrusts 
another  as  his  agent  with  money  to  be  paid  for  an  unlaw- 
ful purpose,  he  may  recover  it  at  any  time  before  it  is 
actually  so  paid ;  or  even  if  the  agent  does  pay  it  after 
having  been  warned  not  to  do  so  (p);  the  reason  of  this, 
clearly  put  in  one  of  the  earlier  cases  (g),  is  that  whether 
the  intended  payment  be  lawful  or  not  an  authority  may 
always  be  countermanded  as  between  the  principal  and 
agent  so  long  as  it  is  not  executed  (r).  It  is  the  same 
where  the  agent  is  aizthorized  to  apply  in  an  unlawful 
manner  any  part  of  the  moneys  to  be  received  by  him  on 
account  of  the  principal ;  he  must  account  for  so  much  of 
that  part  as  he  has  not  actually  paid  over  (r).  The 
language  of  the  statute  8  &  9  Vict.  c.  109,  s.  18,  which 
says  that  no  money  can  be  recovered  "  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  upon  which  any  wager  shall  have  been  made  "  does 
not  prevent  either  party  from  repudiating  the  wager  at 
any  time  either  before  or  after  the  event  and  before  the 
money  is  actually  paid  over  and  recovering  his  own  deposit 
from  the  stakeholder  (s). 

Where   money  has  been  paid  under  an  unlawful  agree-  Money  re- 
ment,  but    nothing  else    done  in  performance   of  it,  the  back, 
money  may  be  recovered  back.     But  in  the  decision  which  ^^^^^ 

1  T.  ,  ,  .  .  agreement 

establishes  this  exception  it  is  intimated  that  it  probably  not  exe- 
cuted. 

(ft)  Sheppard  v.    Oxenford  (1855)  (s)  Digyle  v.   Higgs  (1877)  2  Ex. 

1  K  &  J.  491.  Div.  422,  46  L.  J.  Ex.  721  ;  Hampden 

(o)    Worthington  v.    Curtis  (1875)  v.  Walsh  (1876)   1  Q.  B.  D.  189,  45 

1  Ch.  Div.  419,  45  L.  J.  Ch.  259.  L.    J.    Q.    B.    2-S8,    where    former 

{p)  Hastelow  v.  Jackson   (1828)  8  authorities   are  collected    and    con- 

B.  &  C.  221,  226.  f-idered;  Trimble  v.  Hill  (1879)  (J.C.) 

(5)  Taylor  v.  Lendey  (1807)  9  East  on  a  colonial  statute  in    the  same 

49.  terms,   5   App.  Ca.  342,  49  L.  J.  P. 

(r)  Bone  v.  Ekless  (1860)   5  H.  &  C.  49. 
N.  925,  29  L.  J.  Ex.  438. 
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would   not   be    allowed  if  the    agreement   were   actually 
criminal  or  immoral  (t).     In  general,  "  if  money  is  paid  or 
goods  delivered  for  an  illegal  purpose,  the   person  who  has 
so  paid   the  money  or  delivered  the  goods  may  recover 
them  back  before  the  illegal  purpose  is  carried  out ;  but  if 
he  waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks 
to  enforce   the   illegal   transaction,  in  neither  case   can  he 
maintain  an  action  "  (u).     And  the  action  cannot  be  main- 
tained by  a  party  who  has  not  given  previous  notice  that 
he  repudiates  the  agreement  and  claims  his  money  back  (x). 
In    Taylor  v.  Boivers  (;u)  A.  had  delivered  goods  to  B. 
under  a  fictitious  assignment  for  the  purpose  of  defrauding 
A.'s  creditors.     B.   executed  a  bill  of  sale  of  the  goods  to 
C,  who  was  privy  to  the  scheme,  without  A.'s  assent.     It 
was  held  that  A.  might  repudiate  the  whole   transaction 
and  demand  the  return  of  the  goods  from  C.     In  Symes  v- 
Hughes  (y),  a  case  somewhat  of  the  same  kind,  the  plain- 
tiff had  assigned  certain  leasehold  property  to  a  trustee 
with  the  intention   of  defeating  his  creditors ;  afterwards 
under  an  arrangement  with  his  creditors  he  sued  for  the 
recovery  of  the  property,  having  undertaken  to  pay  them 
a  composition  in  case  of  success.     The  Court  held  that,  as 
the  illegal  purpose  had  not  been  executed,  he  was  entitled 
to  a  reconveyance.     It  will  be  observed  however  that  the 
plaintiff  was  in  effect  suing  as  a  trustee  for  his  creditors,  so 
that  the  real  question   was  whether  the  fraud  upon  the 
creditors  should  be   continued  against  the  better  mind  of 
the  debtor  himself.       The   cases  above  mentioned  as  to 
recovering  money  from  agents  or  stakeholders  are  also  put 
partly  on  this  ground,  which  however  does  not  seem  neces- 
sary to  them  (z). 

{t)  Tappemlen  v.   Randall  (1801)  (x)  Palyart  v.  Leclie  (1817)  6  M. 

2  B.  &  P.  467.  &  S.  290. 

(u)    Per   Mellish   L.J.  Taylor  v.  (y)(1870)9Eq.475,39L. J.Ch.304. 

Bowers  (1876)   1  Q.  B.  Div.  291,  at  (z)  Hastdow  v.  Jackson  (1828)   8 

p.    300  ;     in  Herman   v.    Jeuchner  B.  &  C.   221.     Mearing  v.  HelLings 

(1885)    15   Q.    B.    Div.  561,    some  (1845)   14   M.   &  W.  711,  15  L.  J. 

doubt  is  thrown  on  the  first  branch  Ex,     168,    where     that     case    was 

of  this  statement,  but  the  ground  of  doubted,  decides  only  this :  A  man 

the  decision  was  that  an  illegal  pur-  cannot   sue  a  stakeholder    for    the 

pose  had  in  fact  been  carried  out.  whole   of  the   sweepstakes   he   has 
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In  certain  cases  the  parties  are  said  not  to  be  m  pari  Parties 

„  ,  11       not  m  pan 

delicto,  namely   where  the   unlawful   agreement  and  the  delicto. 

payment     take     place     under    circumstances     practically  ^^^^^ 

amounting  to  coercion.     The  chief  instances  of  this  kind  tor's  assent 

in  courts  of  law  have  been  payments  made  by  a  debtor  by  pog^t^n, 

way    of  fraudulent   preference    to   purchase    a   particular 

creditor's  assent  to  his  discharge   in  bankruptcy  or  to  a 

composition.       The    leading    case    is    now    Atkinson  v. 

Denhy    {a).       There     the     defendant,    one    of    plaintiff's 

creditors,  refused  to  accept  the  composition  unless  he  had 

something  more,  and   the  plaintiff  paid  him  bOl.  before  he 

executed  the   composition  deed.      It  was  held  that  this 

money  could  be   recovered  back.      "  It  is  true,"  said  the 

Court  of  Exchequer   Chamber,   "  that  both  are  in  delicto, 

because  the  act  is  a  fraud  upon  the   other  creditors,  but  it 

is   not   par  delictum,  because  the   one  has  the  power  to 

dictate,  the  other  no  alternative  but  to  submit."     On  the 

same  ground  money  paid   for  compounding  a  penal   action 

contrary    to    the    statute  of  Elizabeth    may  be  recovered 

back  (5).     But  where  a  bill  is  given  by  way  of  fraudulent 

preference  to  purchase  a  creditor's  assent  to  a  composition, 

and  after  the  composition  the  debtor  chooses  to  pay  the 

amount  of  the  bill,  this  is  a  voluntary  payment  which 

cannot  be  recovered  (c). 

In  equity  the  application  of  this  doctrine  has  been  the  I^'^e 

.  i  1  1  .     ,   .      .         .  doctrine 

same  m  substance,  though  more  varied  m  its  circumstances,  of  equity. 
The  rule  followed  by  courts  of  equity  was  thus  described 
by  Knight  Bruce  L.J. :  "  Where  the  parties  to  a  contract 
against  public  policy  or  illegal  are  not  in  pari  delicto  (and 
they  are  not  always  so)  and  where  public  policy  is 
considered  as  advanced  by  allowing  either,  or  at  least  the 


won  in  a  lottery,  and  then  reply  to  934,  31   L.   J.  Ex.   362  :  the  chief 

the  objection  of  illegality  that  if  the  earlier  ones  are  Smith  v.    Bromley 

whole    thing   is    illegal  he  must  at  (1760)   2   Doug.   695,  Smith  v.  Cuff 

all   events   recover  his  own  stake.  (1817)  6  M.  &  S.  160. 

AUegans  contraria  non  est  audien-  (h)   Williams  v.  Uedley  (1807)  8 

dus.  East,  378. 

(a)  (1860)   6  H.  &  N.  778,  30  L.  (c)    Wilson  v.  Ray  (1839)  10  A.  & 

J.  Ex.  361,  in  Ex.   Cb.   7  H.  &  N.  E.  82. 
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more  excusable  of  the  two,  to  sue  for  relief  against  the 
transaction,  relief  is  given  to  him,  as  we  know  from  various 
authorities,  of  which  Osborne  v.  WilUaTns  [see  below]  is 
one  "  (d). 
Special  On    this    principle   relief    was   given    and   an    account 

ofTeUef  decreed  in  Osborne  v.  Williams  (e),  where  the  unlawful 
sale  of  the  profits  of  an  office  was  made  by  a  son  to  his 
father  after  the  son  had  obtained  the  office  in  succession  to 
his  father  and  upon  his  recommendation,  so  that  he  was 
wholly  under  his  father's  control  in  the  matter.  In  Reynell 
V.  Sprye  (/)  an  agreement  bad  for  champerty  was  set  aside 
at  the  suit  of  the  party  who  had  been  induced  to  enter 
into  it  by  the  other's  false  representations  that  it  was  a 
usual  and  proper  course  among  men  of  business  to  advance 
costs  and  manage  litigation  on  the  terms  of  taking  all  the 
risk  and  sharing  the  property  recovered.  In  a  later  case  a 
mortgage  to  secure  a  loan  of  money  which  in  fact  was  lent 
upon  an  immoral  consideration  was  set  aside  at  the  suit  of 
the  borrower  on  the  ground  that  the  interest  of  others 
besides  parties  to  the  corrupt  bargain  was  involved  (g).  A 
wider  exception  is  made,  as  we  have  seen  above,  in  the 
case  of  agreements  of  which  the  consideration  is  future 
illicit  cohabitation  between  the  parties.  The  treatment 
of  this  kind  of  agreements  is  altogether  somewhat  anoma- 
lous and  ill-defined,  and  may  perhaps  be  considered  open 
to  review.  Apart  from  this  particular  question,  there 
seems  to  be  no  reason  (at  all  events  since  the  Judicature 
Acts)  why  the  analogy  of  the  cases  in  equity  where  agree- 
ments have  been  set  aside  should  not  apply  to  the  legal 
right  of  recovering  back  money  paid.  If  this  be  correct, 
the  rule  and  its  qualifications  will  be  to  this  effect : 

Statement  7.  Money  paid  or  property  delivered  under  an  unlawful 
as  quali-  ^  agreement  cannot  be  recovered  back,  nor  the  agreement 
fied.  set  aside  at  the  suit  of  either  party — 

(d)  Reynell  v.  Sprye  (18.''»2)  ID.  (/)  1  D.  M.  G.  660,  679. 

M.  G.  660,  at  p.  679.  (g)   W.  v.  B.  (1863)  22  Beav.  574. 

(e)  (1811)  18  Ves.  379. 
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unless  nothing  has  been  done  in  the  execution  of  the 
unlawful  purpose  beyond  the  payment  or  delivery  itself 
(and  the  agreement  is  not  positively  criminal  or  im- 
moral ?); 

or  unless  the  agreement  was  made  under  such  circum- 
stances as  between  the  parties  that  if  otherwise  lawful  it 
would  be  voidable  at  the  option  of  the  party  seeking 
relief  {h) ; 

or,  in  the  case  of  an  action  to  set  aside  the  agreement, 
unless  in  the  judgment  of  the  Court  the  interests  of  third 
persons  require  that  it  should  be  set  aside. 

8.  Where  a  difference   of  local   laws  is  in  question,  the  8.  Conflict 
lawfulness  of  a  contract  is  to  be  determined  by  the  law  apace, 
governing  the  substance  of  the  contract  (that  is,  according  Lex  loci 
to  the  Enp-lish  authorities,  the  law  of  the  place  where  the  ''<"^'''<^^"« 

o  '  ^  prevails : 

contract  is  made,  subject  to  the  consideration  of  matters 
showing  a  different  intention,  for  example,  if  the  contract 
is  wholly  to  be  performed  in  some  other  place)  (i). 

Exception  1. — An  agreement   entered  into  by  a  citizen  unless 
in  violation  of  a  prohibitory  law  of  his  own  state  cannot  in  by  pro- 
anv  case  be  enforced  in  any  court  of  that  state.  hibitory 

•^  .  "^  municipal 

Exception  2. — An  agreement  contrary  to  common  prin-  law  of  the 
ciples  of  justice  or  morality,  or  to  the  interests  of  the  state,  or™ni " 
cannot  in  any  way  be  enforced.  the  agree- 

What  we  here  have  to  do  with  is  in  truth  a  fragment  of  contrary  to 
a  much  larger  subject,   namely,   the   consideration  of  the  common 
local  law  governing  obligations  in  general  {k).  interests 

(h)  This  form  of  expression  is  not  pared  by  Willes  J.;  Jacobs  v.  Credit 

positively  warranted  by  the  authori-  Lyonnais  (1884)  12   Q.  B.  Div.  589 

ties,  but  is  submitted  as  fairly  re-  600,  53  L.  J.  Q.  B.  156. 
presenting  the  result.  {k)  For  the  treatment  of  it  in  this 

(i)  Westlake,  234,237  ;  per  Erie  connexion,  see  Saviguv,  Syst.  8.  269- 

C.J.    Branhy  v.  ,S'.  E.  R.  Co.   (1862)  278  (g  374  C.)  ;    Story,   Conflict   of 

12   C.   B.   N.    S.   at   p.   72  :   "As  a  Laws,  §§  243  sqq    258  sqq.  ;  Whar- 

general  rule,  the  lex  loci  contractus  ton,     §§    482-497.       Mr.    Westlake 

governs  in  deciding   whether  there  (Private    Intern.  Law,  ed.  1880,  §§ 

was    illegality   in    the    contract ; "  203,    204)    states    the   rules    thus  : 

Lloyd  v.  Gaihert  (1865)  Ex.  Ch.,  L.  Where  a  contract  contemplated  the 

R.  1  Q.  B.  115,  122,  35  L.  J.  Q.  B.  violation  of  English  law,  it  cannot 

74,  in  a  very  careful  judgment  pre-  be  enforced   here,  notwithstanding 
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of  the  The  main  proposition  is  well  established,  and  it  would 

be  idle  to  attempt  in  this  place  any  abridgment  or  restate- 

the  first      ment  of  what  is  said  upon  it  by  writers  on  so-called  Private 

exception.  International  Law  (l).  The  first  exception  is  a  simple  one. 
The  municipal  laws  of  a  particular  state,  especially  laws  of 
a  prohibitory  kind,  are  as  a  rule  directed  only  to  things 
done  within  its  jurisdiction.  But  a  particular  law  may 
positively  forbid  the  subjects  of  the  state  to  undertake  some 
particular  class  of  transactions  in  any  part  of  the  world : 
and  where  such  a  law  exists,  the  courts  of  that  state  must 
give  effect  to  it.  A  foreigner  cannot  sue  in  an  English 
court  on  a  contract  made  with  a  British  subject,  and  itself 
lawful  at  the  place  where  it  was  made,  if  it  is  such  that 
British  subjects  are  forbidden  by  Act  of  Parliament  to 
make  it  any^vhere  (m).  It  may  be  doubted  whether  such 
a  contract  would  be  recognized  even  by  the  courts  of  the 
state  where  it  was  made,  unless  the  prohibition  were  of  so 
hostile  or  restrictive  a  character  as  between  the  two  states 
as  not  to  fall  within  the  ordinary  principles  of  comity  (e.g. 
if  the  rulers  of  a  people  skilled  in  a  particular  industry 
should  forbid  them  to  exercise  or  teach  that  industry 
abroad).  The  authorities  already  cited  (p.  276,  above)  as  to 
marriages  within  the  prohibited  degrees  contracted  abroad 
by  British  subjects  may  also  be  usefully  consulted  as  illus- 
trating this  topic. 

As  to  The   second  exception  is  by  no  means   free   from  diffi- 

the  second  .  ,  .  .  ,  .  i         ,       j    /    \        mi 

exception,   cultics  touching  its  real  meaning  and  extent  (w).      ihere 

that  it  may  have  been   valid  by  its  ins    [/(ntium,  bat  not  in  any  sense 

proper  law.     Where  a  contract  con-  iuter  (yentes. 

flicts  with  what  are  deemed  in  Eng-  (m)  Santos  v.  TUidge  (1860)  in 
land  to  be  essential  public  or  moral  Ex.  Ch.  8  C.  B.  N.  S.  at  p.  874,  29 
interests,  it  cannot  be  enforced  litre,  L.  J.  C.  P.  at  p.  3.50,  per  Black- 
notwithstanding  that  it  may  have  burn  J. 

been  valid  by  its  proper  law.  (w)  "Whether  an  action  can  be 
(/)  The  name,  though  current,  is  supported  in  England  on  a  contract 
both  clumsy  and  absurd.  The  rules  which  is  void  by  the  law  of  Eng- 
of  municipal  jurisdiction  concerning  land,  but  valid  by  the  law  of  the 
the  recognition  and  application  of  country  where  the  matter  is  trans- 
foreign  laws  have  a  certain  cosmo-  acted,  is  a  great  question":  per 
politan  character,  but  are  not  in-  Wilmot  J.  Rohinson  y.  Bland  (17Q0) 
ternational:  they  are   in   one  sense  2  Burr.  1083. 
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is  no  doubt  that  an  agreement  will  not  necessarily,  though 
it  will  generally,  be  enforced  if  lawful  according  to  its 
proper  local  law.  The  reasons  for  which  the  court  may 
nevertheless  refuse  to  enforce  it  have  been  variously  ex- 
pressed by  judges  and  text-writers,  and  sometimes  in  very 
wide  language. 

It  may  be  taken  for  granted  that  the  courts  of  a  civilized  Transac- 
state  cannot  give   effect   to  rights  alleged  to  be  valid  by  ^^^^  4°"^" 
some   local    law,   but    arising   from   a    transaction  plainly  commoa 
repugnant  to  the    ius  gentium  in  its  proper  sense — the  of  civilized 
principles  of  law  and  morality  common  to  civilized  nations,  "'^tions,  or 

T  1  Till  •  founded  oil 

in  other  words,  a  local   law  cannot   be  recognized,  though  a  wholly 
otherwise  it  would  be  the  i^roper  law  to  look  to,  if  it  is  in  ^'^^fS^ 

_  _  J^       i  '  system  01 

derogation  of  all  civilized  laws  (0).  This  indeed  seems  a  family 
fundamental  assumption  in  the  administration  of  justice,  ^ot  r^c°a- 
in  whatever  forum  and  by  whatever  procedure.  Likewise  nized. 
it  is  clear  that  no  court  can  be  bound  to  enforce  rights 
arising  under  a  system  of  law  so  different  from  its  own, 
and  so  unlike  anything  it  is  accustomed  to,  that  not  only 
its  administrative  means,  but  the  legal  conceptions  which 
are  the  foundation  of  its  procedure,  and  its  legal  habit  of 
mind  (j)),  so  to  speak,  are  wholly  unfitted  to  deal  with 
them.  For  this  reason  the  English  Divorce  Court  cannot 
entertain  a  suit  founded  on  a  Mormon  marriage.  Apart 
from  the  question  whether  such  marriages  would  be 
regarded  by  our  courts  as  immoral  iure  geritiwm  (q),  the 
matrimonial  law  of  England  is  wholly  inapplicable  to 
polygamy,  and  the  attempt  to  apply  it  would  lead  to 
manifest  absurdities  (r).     Practically  these  difficulties  can 

(0)    It  has  been  laid  down  that  (p)  In  German  one  might  speak 

contracts  to  bribe  or  corruptly  in-  without    any    strangeness    of     the 

fluence  officers  of  a  foreign  govern-  Hcrfitsbewusstsein  of  the  Court, 

ment — even  if  not  prohibited  by  the  (q)    That     is,    among     Western 

law  of   that  government — will   not  nations.     The  recognition  of  Hindu 

be    enforced  in   the    courts    of   the  and     Mahometan    law    in    British 

United  States  :    Oscani/an  v.  Arms  India    stands    on    wholly   different 

Co.  103  U.S.  261,  277  ;  and  this  not  ground. 

in  the  interest  of  the  ft)reign  govern-  (r)  Hyde  v.   Hijde  d  Woodmansee 

ment,  but  for  the   sake  of  morality  (1866)   L.  R.  1  P.   &   D.  130,   35  L. 

and  the  dignity  of  law  at  home.  J.  Mat.  57. 

P.  B   B 
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hardly  arise  except  as  to  rights  derived  from  family  rela- 
tions. One  can  hardly  imagine  them  in  the  proper  region 
of  contracts. 

But  oppo-  Again,  judicial  observations  are  to  be  found  which  go  to 
municipal  ^^^  further  extent  of  saying  that  no  court  will  enforce 
principles    anything    contrary    to    the    particular   views    of   justice 

of  law  not  -.  ,.  ,  .,  .    .       ,     .       . 

enough.      morality    or   policy    whereon    its    own    municipal  juris- 
prudence is  founded.     And  this  doctrine  is  supported  by 
the    general    acceptance    of  text- writers,    which    in    this 
department  of  law  must  needs  count  for  more  than  in  any 
other,    owing    to    its    comparative    poverty    in    decisive 
Contract     authorities.     But  a  test   question  is  to  be  found  in  the 
^laves         treatment  of  rights  arising  out  of  slavery  by  the  courts  of  a 
enforced     free  couiitry  :  and  for  England  at  least  the  decision  of  the 
V.  iilidge.    Exchequer  Chamber  in  Santos  v.  Illidge  (s)  has  given  such 
an  answer  to  it  as  makes  the  prevailing  opinion  of  the 
books  untenable.   Slavery  is  as  repugnant  to  the  principles 
of  English  law  as  anything  can  well   be  which  is  so  far 
admitted  by  any  other  civilized  system  that  any  serious 
question  of  the  conflict  of  laws  can  arise  upon  it.     There 
is  no   doubt   that  neither  the  status  of  slavery  nor  any 
personal  right  of  the  master  or  duty  of  the  slave  incident 
thereto  can  exist  in  England  (t),  or  within  the  protection 
of  English  law  (u).     But  it  long  remained  uncertain  how 
an  English  court  would  deal  with  a  contract  concerning 
slaves  which  was  lawful  in  the  country  where  it  was  made 
and  to  be  performed.     Passing  over  earlier  and  indecisive 
authorities  (x),  we  find  Lord   Mansfield  assuming  that  a 
contract  for  the  sale  of  a  slave  may  be  good  here  (y).     On 
the  other  hand.  Best  J.  thought  no  action  "  founded  upon 

(s)  (I860)   8  C.  B.  N.  S.  861,  29  (u)   Viz.   on    board    an    English 

L.  J.  C.  P.  348,  revg.  s.  c.  in  court  ship  of  war  on  the  high  seas  or  in 

below,  6  0.  B.  N.  S.  841,  28  L.  J.  C.  hostile     occupation     of     territorial 

P.  317.     Very  strangely  there  is  no  waters,   Forbes  v.    Cochrane    (1824) 

mention  of  the  case  either  in  Whar-  2  B.  &  C.  448. 

ton's  Conflict  of  Laws  or  in  the  last  (x)  They   are    collected  in    Har- 

edition  of  Story.  grave's    argument    in    Soimnersett' i 

{t)  Sommersett's    ca.    (1771-2)    20  case. 
St.  T.  1.  {y)  20  St.  T.  79. 
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a  right  arising  out  of  slavery  "  would  be  maintainable  in 
the  municipal  courts  of  this  country  (^).  In  Santos  v. 
Illidge  (a)  a  Brazilian  sued  an  English  firm  trading  in 
Brazil  for  the  non-delivery  of  slaves  under  a  contract  for 
the  sale  of  them  in  that  country,  which  was  valid  by  Brazilian 
law.  The  only  question  discussed  was  whether  the  sale  was 
or  was  not  vmder  the  circumstances  made  illegal  by  the 
operation  of  the  statutes  against  slave  trading  :  and  in  the 
result  the  majority  of  the  Exchequer  Chamber  held  that  it 
was  not.  It  was  not  even  contended  that  at  common  law  the 
court  must  regard  a  contract  for  the  sale  of  slaves  as  so  repug- 
nant to  English  principles  of  justice  that,  wherever  made, 
it  could  not  be  enforced  in  England.  Nor  can  it  be  sug- 
gested that  the  point  was  overlooked,  for  it  appears  to 
have  been  marked  for  argument.  Perhaps  it  is  a  matter 
for  regret  that  it  was  not  insisted  upon,  and  an  express 
decision  obtained  upon  it :  but  as  it  is,  it  now  seems  im- 
possible to  say  that  purely  municipal  views  of  right  and 
wrong  can  prevail  against  the  recognition  of  a  foreign 
law.  Moreover,  apart  from  this  decision,  the  cases  in 
which  the  dicta  relied  upon  for  the  wider  doctrine  have 
occurred  have  in  fact  been  almost  always  determined  on 
considerations  of  local  law,  and  in  particular  of  the  law  of 
the  place  where  the  contract  was  to  be  performed. 

Thus  in  Robinson  v.  Bland  (b)  the  plaintiff  sued  (1)  upon  Earlier 
a  bill  of  exchang-e  drawn  upon  Ei)qland  to  secure  money  ^^^^ 

_  o  f  .->  J   considered 

won  at  play  in  France  :  (2)  for  money  won  at  play  in  with  re- 
France  :  (3)  for  money  lent  for  play  at  the  same  time  and  t^thr 
place.     As  to  the  bill,  it  was  held  to  be  an  English  bill ;  general 

,  1  r>  1     1  •      doctrine. 

tor  the  contract  was  to  be  periormed  by  payment  m 
England,  and  therefore  to  be  governed  by  English  law. 
For  the  money  won,  it  could  not  have  been  recovered  in  a 


(z)  Fcn-bes  v.  Cochrane  (1824)  '2  B.       authority  being  adverse. 
&    C.  at   p.    468.     To    same    effect  (a)  See  note  (s),  ante. 

Story,  §  259,  in  spite  of  American  (6)   (1760)  2  Burr.  1077. 
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French  court  of  justice  (c),  and  so  could  not  in  any  case  be 
sued  for  here ;  but  as  to  the  money  lent,  the  loan  was  law- 
ful in  France  and  therefore  recoverable  here.  Wilmot  J. 
said  that  an  action  could  be  maintained  in  some  countries 
by  a  courtesan  for  the  price  of  her  prostitution,  but 
certainly  would  not  be  allowed  in  England,  though  the 
cause  of  action  arose  in  one  of  those  countries.  Probably 
no  such  local  law  now  exists.  But  if  it  did,  and  if  it  were 
attempted  to  enforce  it  in  our  courts,  we  could  appeal,  not 
to  our  own  municipal  notions  of  morality,  but  to  the 
Roman  law  as  expressing  the  common  and  continuous 
understanding  of  civilized  nations.  Such  a  bargain  is 
immoral  inre  gentium. 

In  Quarrier  v.  Colston  (d)  it  was  held  that  money  lent 
by  one  English  subject  to  another  for  gaming  in  a  foreign 
country  where  such  gaming  was  not  unlawful  might  be 
recovered  in  England.  This,  as  well  as  the  foregoing  case, 
is  not  inconsistent  with  the  rule  that  the  law  of  the  place 
of  performance  is  to  be  followed.  It  must  be  taken,  no 
doubt,  that  the  parties  contemplated  payment  in  England. 
Then,  what  says  the  law  of  England  ?  Money  lent  for  an 
unlawful  use  cannot  be  recovered.  Then,  was  this  money 
lent  for  an  unlawful  use  ?  That  must  be  determined  by 
the  law  existing  at  the  time  and  place  at  which  the  money 
was  to  be  used  in  play.  That  law  not  being  shown  to 
prohibit  such  a  use  of  it,  there  was  no  unlawful  purpose  in 
the  loan,  and  there  was  a  good  cause  of  action,  not  merely 
by  the  local  law  (which  in  fact  was  not  before  the  court)  (e), 
but  by  the  law  of  England.  These  cases  do  show,  how- 
ever, that  the  English  law  against  gaming  is  not  considered 
to   be    founded    on    such  high  and   general  principles  of 

(c)  Nor,  under  the  circumstances,  ably,  without  making  gaming  un- 
in  the  marshal's  court  of  honour  lawful,  reduce  debts  for  money  lent 
which  then  existed  ;  but  it  seems  at  play  to  the  rank  of  natural  ob- 
tlie  court  would  in  any  case  have  ligations  or  debts  of  honour  not 
declined  tn  take  notice  of  an  ex-  enforceable  by  legal  process :  if  the 
traordinary  and  extra-legal  juris-  view  in  the  text  be  correct,  the 
diction  of  that  sort.  existence  of  such  a  law  would  make 

(d)  (184'2)  1  Ph.  147.  no  difference  in  the  English  court. 

(e)  The  local   law  might  conceiv- 
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morality  that  it  is  to  oserrick'  all  foreign  laws,  or  that  an 
English  court  is  to  presume  gaming  to  be  unlawful  by  a 
foreign  law  (/). 

In  Hope  V.  Ho'pe  (g)  an  agreement  made  between  a 
husband  and  wife,  British  subjects  domiciled  in  France, 
provided  for  two  things  which  made  the  agreement  void 
in  an  English  court  :  the  collusive  conduct  of  a  divorce 
suit  in  England,  and  the  abandonment  by  the  husband  of 
the  custody  of  his  children.  It  is  worth  noting  that  at 
the  time  of  the  suit  the  husband  was  resident  in  England, 
and  it  does  not  seem  clear  that  he  had  not  recovered  an 
English  domicil.  Knight  Bruce  L.J.  put  his  judgment 
partly  on  the  ground  that  an  important  part  at  least  of 
the  provisions  of  the  document  was  to  be  carried  into 
effect  in  England.  Turner  L.J.  did  say  in  general  terms 
that  a  contract  must  be  consistent  with  the  laws  and 
policy  of  the  country  where  it  is  sought  to  be  enforced, 
and  he  appears  to  have  thought  the  provision  as  to  the 
custody  of  the  children  was  one  that  an  English  court 
must  absolutely  refuse  to  enforce,  whether  to  be  performed 
in  England  or  not,  and  whether  b}^  a  domiciled  British 
subject  or  not.  But  this  is  neither  required  by  the 
decision  nor  reconcilable  with  Santos  v.  lUidge. 

In  Grell  v.  Levy  (A)  an  agreement  was  made  in  France 
between  an  English  attorney  and  a  French  subject  that  the 
attorney  should  recover  a  debt  for  the  client  in  England 
and  keep  half  of  it.  Our  rules  against  champerty  are  not 
known  to  the  French  law  :  but  here  the  agreement  was 
to  be  performed  in  England  by  an  officer  of  an  English 
court  (i).     Perhaps,   indeed,    the    English    law    governing 


(/)   Contra   Savigny,  who  thinks  276.      The   old    usury    laws    were 

laws  relating  to  usury  and  gaming  without  doubt  supposed  to  express 

must  be  reckoned  strictly  compul-  the  dictates  of  universal  Christian 

sory    (von    streng    positiver,    zwin-  morality. 

gender    Natur)— i.f.   must   be    ap-  {g)  (1857)    8    D.    M.    G.    731  ; 

plied  without  regard    to  local   law  per    Kuight  Bruce  L.J.  at  p.  740  ; 

by    every   court    within    their  alle-  per  Turner  L.J.  at  p.  743. 

glance,  but  are  not  to  be  regarded  (A)  (1864)  16  C.  B.  N.  S.  73. 

by   any  court  outside  it.     Syst.  8.  (i)  Per  Erie  C.J.  at  p.  79. 
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the  relations  and  mutual  rights  of  solicitor  and  client  may- 
be regarded  as  a  law  of  English  procedure  ;  and  in  that 
character,  of  course,  private  arrangements  cannot  acquire 
any  greater  power  to  vary  it  by  being  made  abroad  (k). 

As  to  As  for  agreements  contrary  to  the  public  interests  of  the 

menus'        state  in  whose   courts  they  are  sued  upon,  it  is  obvious 
against       f^at  the  courts  must  refuse  to  enforce  them  without  con- 
interest      sidering  any  foreign  law.     The  like    rule  applies  to   the 
of  state,     class  of  agreements  in  aid  of  hostilities  against  a  friendly 
state    of  which    we    have    already   spoken.     In    practice, 
however,  an  agreement  of  this  kind  is  more  likely  than 
not  to  be  unlawful  everywhere.    Thus  an  agreement  made 
in  New  York  to  raise  a  loan  for  insurgents  in  Cuba  would 
not  be  lawful  in  England :  but  it  would  also  not  be  lawful 
in  New  York,  and  for  the  same  reason.     It  might  possibly 
happen  on  the  other  hand  that  the  United  States  should 
recognize    the    Cuban    insurgents    while    they    were    not 
recognized  by  England  ;  and   in   that   case   the    courts   of 
New  York  would  regard  the  contract  as  lawful,  but  ours 
would  not. 

It  should  be  borne  in  mind  that  the  foregoing  discussion 
has  nothing  to  do  with  the  formal  validity  of  contracts, 
which  is  governed  by  other  rules  (expressed  in  a  general 
way  by  the  maxim  locus  regit  actum) ;  and  also  that  all 
rules  as  to  the  conflict  of  laws  depend  on  practical  assump- 
tions as  to  the  conduct  to  be  expected  at  the  hands  of 
civilized  legislatures  and  tribunals.  It  is  in  theory  per- 
fectly competent  to  the  sovereign  power  in  any  particular 
state  to  impose  any  restrictions,  however  capricious  and 
absurd,  on  the  action  of  its  own  municipal  courts  ;  and 
even  to  municipal  courts,  in  the  absence  of  any  paramoimt 
directions,  to  pay  as  much  or  as  little  regard  as  they  please 
to  any  foreign  opinion  or  authority. 

{k)  See  judgment  of  Williams  J. 
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9.  Where   the  performance  of  a  contract  lawful  in  its  Conflict 
inception  is  made  unlawful  by  any  subsequent  event,  the  time, 
contract  is  thereby  dissolved  (I).  ^-  Y^^^^ 

ri       1  •  .  ■  perform- 

Explanation. — Where  the  performance  is  subsequently  ance 
forbidden  by  a  foreign  law,  it  is  deemed  to  have  become  unlawful 
not  unlawful  but  impossible  {ni).  contract 

This  rule  does  not  call  for  any  discussion.  It  is  ad- 
mitted as  certain  in  Atkinson  v.  Ritchie  (n),  and  is  suffi- 
ciently illustrated  by  the  modern  case  of  Esposito  v.  Boiv- 
clen  (o),  of  which  some  account  has  already  been  given.  It 
applies  to  negative  as  well  as  to  affirmative  promises.  "  It 
would  be  absurd  to  suppose  then  an  action  should  lie 
against  parties  for  doing  that  which  the  legislature  has 
said  they  shall  be  obliged  to  do  "  (p).  To  the  qualification 
we  shall  have  to  return  in  the  following  chapter  on  Im- 
possibility. 

10.  Othermse   the  validity  of  a  contract   is   generally  lo.  other- 
determined  by  the  law  as  it  existed  at  the  date  of  the  ^*^f  ^^'^ , 

at  date  of 

contract.  agreement 

This  is  a  wider  rule  than  those  we  have  already  stated,  governs. 
as  it  applies  to  the  form  as  well  as  to  the  substance  of  the 
contract,  and  not  only  to  the  question  of  legality  but  to 
the  incidents  of  the  contract  generally  {q).     It  is  needless 
to  seek  authority  to  show  that  an  originally  lawful  contract 
cannot  become  in  itself  unlawfvd  by  a  subsequent  change 
in  the  law  (/■).     It  does  not  seem  certain,  however,  that  Q"-  ^^^^ 
the  converse  proposition  would  always  hold  good.    Perhaps  made  in 
the  parties  might  be  entitled  to  the  benefit  of  a  subsequent  Jg°'''"ance 
change  in  the  law  if  their  actual  intention  in  making  the  illegality, 
contract  was  not  unlawful.  ^"    P®'"' 

{I)  Atkinson,  v.  Ritchie  (1809)  10  (/^)  See  note  (l),  ante. 

East,  530  ;  fisjMsito  v.  Bowckn  (1857)  (o)  See  note  (I),  ante. 

4  E.  &  B.  963,  24  L.  J.  Q.  B.  210  ;  (p)   Wyan   v.    Shropshire    Union 

in  Ex.  Cb.  7  E.  &  B.  763,  27  L.  J.  Rys.  <i-  Canjil  Co.  (1850)  5  Ex.  420, 

Q.  B.  17,  p.  304,  supra.  440. 

(m)  Barker  v.   Hodgson   (1814)   3  (q)  Sav.  Syst.  §  392  (8.  435). 

M.  &  S.  267  ;  Jacobs  v.  Crddit  Lyon-  (r)  See  Boyce  v.  Tabb   (1873)  18 

nais  (1884)  12  Q.  B.  Div.  589,  53  L.  Wallace  (Sup.  Ct. U.  S.)  5i6;supra, 

J.  Q.  B.  156.  p.  298. 


376 


UNLAWFUL  AGREEMENTS. 


formance 
afterwards 
becomes 
lawful. 


Contract 
condi- 
tional on 
perform- 
ance 

becoming 
lawful. 


The  question  may  be  put  as  follows  on  an  imaginary 
case,  which  the  facts  of  Waugh  v.  Morris  (s)  show  to  be 
quite  within  the  bounds  of  possibility.  A.  and  B.  make 
an  agreement  which  by  reason  of  a  state  of  things  not 
know  to  them  at  the  time  is  not  lawful.  That  state  of 
things  ceases  to  exist  before  it  comes  to  the  knowledge  of 
the  parties,  and  before  the  agreement  is  performed,  but  A. 
refuses  to  perform  the  agreement  on  the  ground  that  it 
was  unlawful  when  made.  Is  this  agreement  a  contract 
on  which  B.  can  sue  A.  ?  Justice  and  reason  seem  to  call 
for  an  aflfirmative  answer,  and  the  analogy  of  Wcmgh  v. 
Morris  (t),  where  the  court  looked  to  the  actual  know- 
ledge and  intention  of  the  parties  at  the  time  of  the  con- 
tract, is  also  in  its  favour.  Apart  from  this  a  contract 
which  provides  for  something  known  to  the  parties  to  be 
not  lawful  at  the  time  being  done  in  the  event,  and  only 
in  the  event,  of  its  being  made  lawful,  is  free  from  objec- 
tion and  valid  as  a  conditional  contract  (u) :  unless,  indeed, 
the  thing  were  of  such  a  kind  that  its  becoming  lawful 
could  not  be  properly  or  seriously  contemplated  (x). 


General 
results  as 
to  know- 
ledge of 
parties. 


It  may  be  useful  to  collect  here  in  a  separate  form 
the  results  of  the  foregoing  discussion,  so  far  as  they 
show  in  what  circumstances  and  to  what  extent  the 
knowledge  of  the  parties  is  material  on  the  question  of 
illegality, 

a.  Immediate  object  of  agreement  unlawful.  Knowledge 
of  either  or  both  parties  is  immaterial  (y) :  except,  perhaps, 
where  the  agreement  is  made  in  good  faith  and  in  ignor- 
ance of  a  state  of  things  making  it  unlawful :  and  in  this 


(s)  (1873)  L.  R.  8  Q.  B.  202,  42 
L.  J.  Q.  B.  57  ;  siqn-a,  p.  358. 

(t)  Last  note. 

(u)  Taylor  v.  Chichester  it  Mid- 
hurst  Ry.  Co.  U867)  L.  R.  4  H.  L. 
628,  640,  645,  39  L.  J.  Ex.  217  ;  cp. 
Mayor  of  Norvjich  v.  Norfolk  Ry  Co. 
(1855)  4  E.  &  B.  397,  24  L.  J.  Q.  B. 
105,  supra,  p.  263. 

(x)  Cp.  D.  18.  1.  de  cont.  empt. 


34  §  2  (Paulus).  Liberum  hominem 
scientes  emere  non  possumus  ;  sed 
nee  talis  emptio  ant  stipulatio  ad- 
mittenda  est :  cmn  servus  erit, 
quamvis  dixerimus,  futuras  res  emi 
posse ;  nee  enim  fas  est  eiusmodi 
casus  exspectare. 

(y)  A  strong  illustration  of  this 
will  be  found  in  Wilkinson  v.  Lou- 
donsack  (1814)  3  M.  &  S.  117. 
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case  it  is  submitted  for  the  reasons  above  given  that  the 
agreement  becomes  valid  if  that  state  of  things  ceases  to 
exist  in  time  for  the  agreement  to  be  lawfully  performed 
according  to  the  original  intention. 

/3.  A.  makes  an  agreement  with  B.  the  execution  of 
which  would  involve  an  unlawful  act  on  B.'s  part  {e.g.  a 
breach  of  B.'s  contract  with  C). 

If  A.  does  not  know  this,  there  is  a  good  contract,  and 

A.  can  sue  B.  for  a  breach  of  it,  though  B.  cannot  be  com- 
pelled to  perform  it  or  may  be  restrained  {z)  from  per- 
forming it.  We  may  say  if  we  like  that  B.  is  deemed  to 
warrant  that  he  can  lawfully  perform  his  contract. 

The  contract  is  voidable  at  A.'s  option  on  the  ground  of 
fraitd,  if  B.  has  falsely  stated  or  actively  concealed  the 
facts,  but  not  otherwise  (a). 

If  A.  does  know  it,  the  agreement  is  void. 

7.  A.  makes  an  agreement  with  B.  who  intends  by 
means  of  the  agreement  or  of  something  to  be  obtained  or 
done  under  it  to  effect  an  unlawful  or  immoral  purpose. 

If  A.  does  not  know  of  this  purpose,  there  is  a  contract 
voidable  at  his  option  when  he  discovers  it. 

If  he  does  know  of  it,  the  agreement  is  void. 

{z)  Jones  V.  North   (1875)   19  Eq.  drawing  any  general  conclusion  frum 

426,  44  L.  J.  Ch.  388.  a  decision  on  the  contract  to  marry. 

(a)  Beachey   v.  Brown  (I860)  E.  And  cp.  D.  18.  1.    de  cont.  empt. 

B.  &  E.  796,  29  L.  J.  Q.  B.  105  ;  34  §  3. 
but  one  can  never  be  quite  safe  in 
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CHAPTER  VIII. 
Impossible  Agreements. 

Perform-     An  agreement  may  be   impossible  of  performance  at  the 

agreement  time  when  it  is  made,  and  this  in  various  ways. 

maybe  It  may  be  impossible   in  itself;   that   is,  the  agreement 

impossible    .        ,  p  .         ,  i  •      •  •  i-     • 

in  itself      itseli    may    involve    a    contradiction,    as    it    it    contains 
(logically    promises  inconsistent  with  one  another  or  with  the  date 

or  physi-      ^ 

cally).  of  the  agreement.  Or  the  thing  contracted  for  may  be 
contrary  to  the  course  of  nature,  "  quod  natura  fieri  non 
concedit "  (a). 

As  if  a  man  should  undertake  to  make  a  river  run  up 
hill ;  to  make  two  spheres  of  the  same  substance,  but  one 
twice  the  size  of  the  other,  of  which  the  greater  should 
fall  twice  as  fast  as  the  smaller  when  they  were  both 
dropped  from  a  height  ;  or  to  construct  a  perpetual 
motion  (6). 

By  law  (in-      It  may  be  impossible  by  law,  as  being  inconsistent  with 

*^°th ^1*^°^  some  legal  principle  or  institution. 

principle,  As  in  the  cases  already  considered  in  Chap.  V.  of 
attempts  to  enable  a  stranger  to  a  contract  to  sue  upon  it 
by  agreement  of  the  parties ;  or  as  if  a  man  should  give 
a  bond  to  secure  a  simple  contract  with  a  collateral 
agreement  that  the  simple  contract  debt  should  not  be 
merged  (c),  or  should  covenant  to  create  a  new  manor. 
Again,  it  is  the  general  rule  of  law  that  a  man  may  con- 

(a)  D.  45.  1.  de  v.  o.  35  pr.  mechanical  handicraft  without  me- 

(6)    Of    these  particular  impossi-  chanical  principles  :  we  choose  the 

bilities    the   sec  nd    was    supposed  examples  as  all  the  more  instructive 

to   be    an    elementary   fact    before  on  that  account. 
Galileo  made  the  experiment  ;    the  (c)  See  Owen  v.  Homan   (1851)   3 

last  continues  to  be  now   and   then  Mac.  &  G.  378,  407-411. 
attempted    by  persons    who    know 
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tract  for  the  sale  of  a  specific  thing  which  is  not  his  owm  at 
the  time.  But  if  the  thing  be  abeady  the  buyer's  own,  or 
cannot  be  the  subject  of  private  ownership  at  all  (as  the 
site  of  a  public  building,  the  Crown  jewels,  a  ship  in  the 
Royal  Navy)  (d),  the  agreement  is  impossible  in  law. 

It  may  be  impossible  in  fact  by  reason  of  the  existence  in  fact 
of  a  particular  state  of  things  which  makes  the  perform-  glg^^nt 
ance  of  the  particular  contract  impossible.     As  where  the  with  par- 
contract  is  to  go  to  a  certain  island  and  there  load  a  full  state^of 
cargo  of  guano,  but  there  is  not  enough  guano  there  to  facte  ex- 

istin*^  flit 

make  a  cargo  (e)  :  or  a  lessee  covenants  to  dig  not  less  than  the  time). 
1 ,000  tons  of  a  certain  kind  of  clay  on  the  land  demised 
in  every  year  of  the  term,  but  there  is  no  such  clay  on  the 
land  (/). 

Moreover    the    performance  of    a    contract  which  was  Or  may 
possible  in  its  inception  may  become  impossible  in  either  ["^^^^^i 
the  second  or  third  of  these  ways.     The  authorities  are  in  in  law  or 
a  somewhat  fluctuating  condition,  and  perhaps  not  wholly  According 
consistent.     But  the  strong  and  concurrent  tendency  of  the  ^^  modem 
later  cases  is  to  avoid   laying  down  absolute  rules,  and  to  rities  the 
give  effect  as  far  as  possible  to  the  real  intention  of  the  ^"j®^  ^^® 
parties — in  other  words,  to  treat  the  subject  as  one  to  be  construe- 
governed  by  n^les  of  construction   rather  than   by  rules  of  *^"" 
law.     And  by  this  means  they  have  done  much  to  clear  up 
and  simplify  the  matter  for  practical  purposes,  though  a 
formally  accurate  statement  of  the  law  may  be  difficult  to 
extract  from  them.     Before  proceeding  to  any  details  we 
may  at  once  give  an  outline  of  the  results. 

1.    An  agreement  is    void    if  the    performance  of  it  is  General 
either  impossible  in  itself  or  impossible  by  law.  statement. 

When   the  performance  of  an  agreement  becomes  im- 
possible by  law,  the  agi'eement  becomes  void. 

(d)  In  Roman  law  "  quorum  com-  6  pr. 
mercium   non   sit,  ut  publica  quae  {e)  Hills  v.  Sughrii£  (1846)  15  M.  & 

non  in  pecunia  populi  sed  in  publico  W.  253. 

U8U     habeantur,     ut     est     Campus  {f)Clifordv.  Watts  (1870)  L.R. 

Martins."  D.  18.  1.  de  cont.  empt.  5  C.  P.  577,  40  L.  J.  C.  P.  36. 
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2.  An  agreement  is  not  void  merely  by  reason  of"  the 
performance  being  impossible  in  fact,  nor  does  it  become 
void  by  the  performance  becoming  impossible  in  fact  with- 
out the  default  of  either  party,  unless  according  to  the 
true  intention  of  the  parties  the  agreement  was  con- 
ditional on  the  performance  of  it  being  or  continuing 
possible  in  fact. 

Such  an  intention  is  presumed  where  the  performance 
of  the  contract  depends  on  the  existence  of  a  specific 
thing,  or  on  the  life  or  health  of  a  party  who  undertakes 
personal  services  by  the  contract. 

3.  If  the  performance  of  any  promise  becomes  im- 
possible in  fact  by  the  default  of  the  promisee,  the  promisor 
is  discharged,  and  the  promisee  is  liable  to  him  under  the 
contract  for  any  loss  thereby  resulting  to  him. 

If  it  becomes  impossible  by  the  default  of  the  promisor, 
the  promisor  is  liable  under  the  contract  for  the  non- 
performance. 

1.  Agree-  1.  On  the  first  and  simplest  rule — that  an  agreement 
ment  im-    i^^-^possible  in   itself  is    void — there   is  little  or  no  direct 

possible  in  J^ 

itself  is  authority,  for  the  plain  reason  that  such  agreements  do  not 

but  even  occur  in  practice  ;  but    it    is    always   assumed   to  be  so. 

this  is  Perhaps  even    this   rule    is    not    accurately  stated  as  an 

rule  of  absolute  one.     It  may  be  put    on    the    ground  that  the 

construe-    ii^^possible  nature  of  the    promise    shows  that  there  was 

tion :  an  ^  _  .  „  . 

impossi-      no  real  intention   of  contractmg    and    therefore    no  real 

wWdithe  agreement.  It  would  thus  be  reduced  to  a  rule  of  con- 
parties  as  struction  or  presumption  only,  though  a  strong  one. 
able  men     Brett  J.  said  in  Clijf'ord  v.  Watts  (g)  :  "  I  think  it  is  not 

must  be  competent  to  a  defendant  to  say  that  there  is  no  binding 
presumed  ^  ''  ° 

to  know,     contract,  merely  because  he  has  engaged  to  do  somethmg 

excluding   ^yj^j^h  is  physically  impossible.     I  think  it  will  be  found  in 

animus  i     ^  ./  i 

contra-       all  the  cascs  where  that  has   been    said,  that  the  thing 
stipulated  for  was,  according  to  the  state  of  knowledge  of 

(y)  (1870)  L.  K.  5  C.  P.  p.  558. 


hendi. 
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the  day,  so  absurd  that  the  parties  cannot  be  supposed  to 
have  so  contracted."  The  same  view  is  also  distinctly 
given  in  the  Digest  (h).  It  seems  to  follow  then  that  the 
question  is  not  whether  a  thing  is  absolutely  impossible  (a 
question  not  always  without  difficulty),  but  whether  it  is 
such  that  reasonable  men  in  the  position  of  the  parties 
must  treat  it  as  impossible  (i). 

On  the  other  hand  a  thing  is  not  to  be  deemed  impos-  a  thing  is 
sible  merely  because  it  has  never  yet  been  done,  or  is  not  °!?'  ^^P^^- 

•^  _  •'  ,  sioie  be- 

known  to  be  possible.  "  Cases  may  be  conceived,"  says  cause  not 
Willes  J.  in  the  case  last  cited,  "  in  which  a  man  may  i^'^^^g,  " 
undertake  to  do  that  which  turns  out  to  be  impossible,  sible : 
and  yet  he  may  still  be  bound  by  his  agreement.  I  am 
not  prepared  to  say  that  there  may  not  be  cases  in  which 
a  man  may  have  contracted  to  do  something  which  in  the 
present  state  of  scientific  knowledge  may  be  utterly  impos- 
sible, and  yet  he  may  have  so  contracted  as  to  warrant  the 
possibility  of  its  performance  by  means  of  some  new  dis- 
covery, or  be  liable  in  damages  for  the  non-performance, 
and  cannot  set  up  by  way  of  defence  that  the  thing  was 
impossible."  Indeed  many  things  have  become  possible 
which  were  long  supposed  to  be  impossible  ;  and  this  not 
only  in  the  well-known  instances  of  mechanical  invention 
and  the  applications  of  scientific  discovery  to  the  arts  of 
life,  but  in  the  regions  of  pure  science  and  mathematics  (k). 

{h)  D.  44.  7.  de   obi.    et  act.  31.  Holt  to  be    "  only  impossible  with 

Noa  solum  stipulationes     .     .     sed  respect   to  the  defendant's  ability," 

etiam  ceteri  quoque  contractus    .     .  though  it    was   urged    for  the  de- 

impossibili     condicione    interposita  fendant   that  "  all  the  rye  in  the 

aeque  nuliius   momenti    sunt,  quia  world    was    not    so    much."       No 

in  ea  re,  quae  ex  duorum  pluriumve  judgment  was  given,  the  case  being 

consensu    agitur,    omnium  voluntas  settled.     The  point  that  the  parties 

spectetur  ;  quorum  procul  dubio  in  could  not  have  been  in  earnest  was 

huiusmodi   actu  talis  cogitatio   est,  not  made. 

ut  nihil  agi  existiment  apposita  ea  (X)  Prof.  Sylvester  and  M.  Peau- 

condicione  quam   sciant  esse  impos-  cellier    respectively    have    resolved 

sibilem.  certain  algebraical  and  geometrical 

(i)  In  Thornhorow  v.  Wkitacre  problems  long  thought  insoluble. 
(1706)  2  Ld.  Raym.  1164,  a  promise  One  form  of  the  problem  of  link- 
to  deliver  two  grains  of  rye  on  a  motion  investigated  by  Peaucellier 
certain  Monday,  and  four,  eight,  was  even  thought  to  have  been 
sixteea,  &c.,  on  alternate  Mondays  proved  to  be  insoluble, 
following  for  a    year,    was  said  by 
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at  least  if 
it  be  rea- 
sonably 
conceiv- 
able that 
it  should 
turn  out 
possible. 


"  Practi- 
cal impos- 
sibility," 


Fifty  years  ago  it  seemed  impossible  that  we  should  ever 
have  direct  evidence  of  the  physical  constitution  of  the  sun 
and  fixed  stars  :  we  now  have  much. 

It  is  submitted,  nevertheless,  that  the  doctrine  of  the 
foregoing  dicta  must  be  limited  to  cases  where  it  may  be 
within  the  serious  contemplation  of  a  reasonable  man  at 
the  time  that  the  thing  may  somehow  be  done.  For 
example,  a  man  agrees  to  make  a  flying  machine  and 
warrants  that  it  shall  fly.  This  may  well  be  a  good  con- 
tract. It  is  true  that  no  one  has  yet  succeeded  in  making 
such  a  machine.  But  the  difficulties,  great  as  they  are, 
consist  in  details  ;  it  is  a  question  of  weight  and  strength 
of  materials,  disposition  of  parts,  and  application  of  power  ; 
and  these  obstacles  differ  not  in  kind  from  svich  as  have 
already  been  overcome  in  other  quarters  by  the  progress  of 
mechanical  invention  and  workmanship.  Suppose,  again, 
that  a  man  agrees  to  make  a  flying  machine  and  fly  to  the 
moon  with  it.  Now  this  involves  an  undertaking  either 
to  live  in  interplanetary  space,  which  is  absolutely  impos- 
sible, or  to  make  a  habitable  atmosphere  between  the  earth 
and  the  moon,  which  is  likewise  impossible,  though  not 
precisely  in  the  same  manner.  It  is  surely  needless  to  put 
the  question  whether  any  court  could  regard  such  an  agree- 
ment as  valid,  even  though  the  parties  were  so  ignorant  as 
to  believe  it  possible. 

This  last  qualification — that  the  parties  must  be  pre- 
sumed to  have  the  ordinary  knowledge  of  reasonable  men, 
even  if  the  whole  thing  is  treated  as  a  question  of  inten- 
tion— is  obviously  required  by  convenience,  and  is  con- 
tained by  implication  in  the  Indian  Contract  Act  (s.  56, 
illust.  a),  which  says  that  an  agreement  to  discover  treasure 
by  magic  is  void.  In  some  regions  at  least  of  British 
India  the  parties  might  really  believe  in  the  efficacy  of 
magic  for  the  purpose. 

If  a  man  may  bind  himself  to  do  something  which  is 
only  not  known  to  be  impossible,  much  more  can  he  bind 
himself  to  do  something  which  is  known  to  be  possible. 
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however  expensive  aud  troublesome.     For  some   purposes  treme  cost 

practical  impossibility  may  be    treated    as  equivalent  to  "uity,  not 

absolute  impossibility  :  a  ship  is   said    to  be  totally  lost  material. 

when  it  is  in  this  sense  practically  impossible,  though  not 

physically  impossible,  to  repair  her  (l).     But  this  does  not 

apply  to  the  matter  now  in  hand  (m). 

The    other  conceivable   cases  of  absolute  impossibility  Logical 

may  be  very  briefly  dismissed.      Inconsistent    or,  in  the  buftT.^Ke- 

usual  technical  phrase,  repugnant  promises  contained  in  pugnant 
,1  •      .  n  ^  c  1         I  •     promises : 

tne  same  mstrument  cannot  oi  course   be  enforced  :  this  repug- 

however  is  rather  a  case  of  failure  of  that  certainty  which,  ^^^^y  ^^: 

•'  '  tween  date 

as  we  saw  in  the  first  chapter,  is  one  of  the  primary  condi-  and  con- 
tions  for  the  formation  of  a  contract.     There  may  also  be  in^tui^ 
a  repugnancy  as  to  date,  as  if  a  man  promises  to  do  a  thing  "'ent. 
on  a  day  already  past.      Practically,  however,  such  a  re-  cases  only 
pugnancy  can  hardly  be  more  than  apparent.     Either  it  ^PP^r^nt, 

SillQ  C106S 

is  a  mere  clerical  or  verbal  error,  in  which  case  the  Court  not  avoid 
may  correct  it  by  the  context  (n),  or  it  arises  from  the  ^^^T^^' 
terms  of  the  agreement  being  fixed  before  and  with  refer- 
ence to  a  certain  time  but  not  reduced  into  writing  and 
executed  as  a  written  contract  till  afterwards.  In  such  a 
case  it  must  be  determined  on  the  circumstances  and  con- 
struction of  the  contract  whether  the  stipulation  as  to  time 
is  to  be  treated  as  having  ceased  to  be  part  of  the  contract 
(in  other  words,  as  having  been  left  in  the  statement  of 
the  contract  by  a  common  mistake),  or  as  still  capable  of 
giving  an  independent  right  of  action.  At  all  events  it 
cannot  be  treated  as  a  condition  precedent  so  as  to  prevent 
the  rest  of  the  contract  from  being  enforced  (o). 

{I)  Moss  V.  Smith  (1850)  9   C.  B.  &  B.  238,  24  L.  J.  Q.  B.  293,  where  a 

94,  103,    19  L.  J.  C.   P.  225.  Mr.  note  payable  two  months  afterdate, 

Leake's     citation    of    this    dictum  and  made    in   January,   1855,    was 

(Digest,  682)  appears   to  me  irrele-  dated  by  mistake   1854,  but  across 

vant.  it  was  written  "  due  the  4th  March, 

(m)  See  per  Mellor  J.  L.    R.    6  1855."     The   Court   held  that  this 

Q.  B.  123,  per  Hannen  J,  ib.  127.  sufficiently   corrected   the  mistake, 

These  dicta  seem  to  go  even  beyond  and  might  be   taken  as  a  direction 

what   is   said  in   the   text,  but  are  to  read  5  for  4. 

probably  limited  in  their  true  effect  (o)  Hall  v.  Cazenove  (1804)  4  East 

to  what  is  here  called  impossibility  477,  where  the  Court  agreed  to  this 

in  fact.  extent,    but   differed  on   the   other 

(n)  See  Pitch  v.  Jones  (1855)  5  E.  question. 
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Promisor 
not  ex- 
cused by 
relative 
impossi- 
bility, i.e. 
not  having 
the  means 
of  per- 
formance. 


One  may 
warrant 
acts  of 
third  per- 
sons, or 
natural 
event  in 
itself 
possible. 


Leaving,  however,  this  rather  barren  discussion,  we 
come  to  a  qualification,  or  rather  explanation  of  more 
practical  importance,  which  follows  a  fortiori  from  the 
principle  laid  down  by  Willes  J.  Difficulty,  inconvenience, 
or  impracticability  arising  out  of  circumstances  merely 
i-elative  to  the  promisor  will  not  excuse  him.  "  Impos- 
sibility may  consist  either  in  the  nature  of  the  action  in 
itself,  or  in  the  particular  circumstances  of  the  promisor. 
It  is  only  the  first  or  objective  kind  of  impossibility  that 
is  recognized  as  such  by  law.  The  second,  or  subjective 
kind,  cannot  be  relied  on  by  the  promisor  for  any  purpose, 
and  does  not  release  him  from  the  ordinary  consequences 
of  a  wilful  non-performance  of  his  contract.  On  this  last 
point  the  most  obvious  example  is  that  of  the  debtor  who 
owes  a  sum  certain,  but  has  neither  money  nor  credit. 
There  is  plenty  of  money  in  the  world,  and  it  is  a  matter 
wholly  personal  to  the  debtor  if  he  cannot  get  the  money 
he  has  bound  himself  to  pay  "  (p).  Therefore  a  man  is  not 
excused  who  chooses  to  make  himself  answerable  for  the 
acts  or  conduct  of  third  persons,  though  beyond  his  control ; 
or  even,  it  seems,  for  a  contingent  event  in  itself  possible 
and  ordinary  but  beyond  the  control  of  man.  It  has  been 
said  that  a  covenant  that  it  shall  rain  to-morrow  might 
be  good  (q),  and  that  "  if  a  man  is  bound  to  another  in 
201.  on  condition  quod  pluvia  debet  pluere  eras,  there  si 
pluvia  non  pliiit  eras  the  obligor  shall  forfeit  the  bond, 
though  there  was  no  default  on  his  part,  for  he  knew  not 
that  it  would  not  rain.  In  like  manner  if  a  man  is  bound 
to  me  on  condition  that  the  Pope  shall  be  here  at  West- 
minster to-morrow,  then  if  the  Pope  comes  not  there  is 
no  default  on  the  defendant's  part,  and  yet  he  has  forfeited 
the  obligation "  (>•).    "  Generally  if  a  condition  is  to  be 


(p)  Savigny,  Obi.  1.  384. 

(q)  By  Maule  J.  Cankam  v. 
Barry  (1855)  15  C.  B.  at  p.  619,  24 
L.  J.  C.  P.  at  p.  106.  Per  Cur. 
Baili/  v.  De  Creapifjny  (1869)  L.  R. 
4  Q.  B.  at  p.  185.  But  qu.  would 
not  such  a  contract  be  a  mere  wager 
in  almost  any  conceivable  circum- 


(»•)  Per  Brian  C.J.  Mich.  22  Ed. 
IV.  26.  The  whole  discussion  there 
is  curious,  and  well  worth  perusal 
in  the  book  at  large.  Note  Brian's 
change  of  opinion  as  to  the  plea  in 
the  case  at  bar,  ad  Jin. 
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performed  by  a  stranger  and  he  refuses,  the  bond  is  forfeit, 
for  the  obligor  took  upon  himself  that  the  stranger  should 
do  it"  (s).  "If  the  condition  be  that  the  obligor  shall 
ride  with  I.  S.  to  Dover  such  a  day,  and  I.  S.  does  not  go 
thither  that  day ;  in  this  case  it  seems  the  condition  is 
bi'oken,  and  that  he  must  procure  I.  S.  to  go  thither  and 
ride  with  him  at  his  peril"  (t).  Where  the  condition  of  a 
bond  was  to  give  such  a  release  as  by  the  Court  should 
be  thought  meet,  it  was  held  to  be  the  obligor's  duty  to 
procure  the  judge  to  devise  and  direct  it  (««).  If  a  lessee 
agrees  absolutely  to  assign  his  lease,  the  lease  containing 
a  covenant  not  to  assign  ^^dthout  licence,  the  contract  is 
binding  and  he  must  procure  the  lessor's  consent  (x).  But 
on  the  sale  of  shares  in  a  company,  on  the  Stock  Exchange 
at  all  events,  the  vendor  is  not  bound  to  procure  the 
directors'  assent,  though  it  may  be  required  to  complete 
the  transfer  (y),  and  it  seems  at  least  doubtful  whether  he 
is  so  bound  in  any  case  (z). 

Where  an  agreement  is  impossible  by  law  there  is  no  Agree- 
doubt  that  it  is  void :  for  example,  a  promise  by  a  servant  possible  in 
to  discharge  a  debt  due  to  his  master  is  void,  and  there-  Jaw  is 
fore  no  consideration  for  a  reciprocal  promise  (a)  ;  though, 
by  the  rule  last  stated,  a  promise  to  procure  his  master  to 
discharge   it   would    (in   the   absence   of  any  fraudulent 
intention  against  the  master)  be  good  and  binding.     And 
when  the  performance  of  a  contract  becomes  wholly  or  in 
part  impossible  by  law,  the  contract  is  to  that  extent  dis- 
charged.    A  good  instance  of  this  is  Baily  v.  De  Cres-  When  per- 
jyigny  (b).     There  a  lessor  covenanted  with  the  lessee  that  becomes 

(s)  Ro.  Ab.  1.  452,  L.  pL  6.  not   allowing    Willinson    v.    Lloyd 

(t)  Shepp.  Touchst.  392.  (18i5)  7  Q.  B.   27,  14  L.  J.  Q.  B. 

(m)  Lamb's  ca.  5  Co.  Bep.  23  b.  165,  to  be  now  law. 

(x)  Lloi/dv.Crispe  {181^)5  Tsxunt.  [a)  Harvey  v.    Gibbons   (1674)   2 

249  ;  cp.  (7ar!^rtmv.  J5rtrri/ (1855)  15  Lev.   161.      It  is   called   an   illegal 

C.  B.  597,  24  L.  J.  C.  P.  100.  consideration,  but  such  verbal  con- 

(y)  Stray  \.  Russell  {185^)0,. 'Ei.k,  fusions  are    constant   in   the   early 

Ex.  Ch.  1  E.  &  E.  888,  916,  28  L.  J.  reports. 
Q.  B.  279,  29  L.  J.  Q.  B.  115.  [h)  (1869)  L.  E.  4  Q.  B.  180,  38 

(z)  Lindley  (4th  ed.)  1,  703,  712,  L.  J.  Q.  B.  98. 

P.  C   C 
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impossible  neither  he  nor  his  heirs  nor  his  assigns  would  allow  any 
promisor  building  (with  certain  small  exceptions)  on  a  piece  of  land 
"  excused,  ^f  ^]^q  lessor's  fronting  the  demised  premises.  Afterwards 
De  Ores-  a  railway  company  purchased  this  piece  of  land  under  the 
P'gny-  compulsory  powers  of  an  Act  of  Parliament,  and  built  a 
station  upon  it.  The  lessee  sued  the  lessor  upon  his  cove- 
nant ;  but  the  Court  held  that  he  was  discharged  by  the 
subsequent  Act  of  Parliament,  which  put  it  out  of  his 
power  to  perform  it.  And  this  was  agreeable  to  the  true 
intention,  for  the  railway  company  coming  in  under  com- 
pulsory powers,  "  whom  he  [the  covenantor]  could  not 
bind  by  any  stipulation,  as  he  could  an  assignee  chosen  by 
himself,"  was  "  a  new  kind  of  assign,  such  as  was  not  in 
the  contemplation  of  the  parties  when  the  contract  was 
entered  into."  Nor  was  it  material  that  the  company  was 
only  empowered  by  Parliament,  not  required,  to  build  a 
station  at  that  particular  place  (c).  As  the  American 
phrase  concisely  puts  it,  a  covenant  of  warranty  does  not 
extend  to  the  State  in  the  exercise  of  its  eminent 
domain  (d).  If  a  subsequent  Act  of  Parliament  making 
the  perform.ance  of  a  contract  impossible  were  a  private 
Act  obtained  by  the  contracting  party  himself,  he  might 
perhaps  remain  bound  by  his  contract  as  if  he  had  made 
the  performance  impossible  by  his  own  act  (of  which  after- 
wards) :  but  where  the  Act  is  a  public  one,  its  effect  in 
discharging  the  contract  cannot  be  altered  by  showing 
that  it  was  passed  at  the  instance  of  the  party  originally 
bound  (e). 
Buying  The  case   of  a   man   agreeing   to   buy  that  which   is 

property,  already  his  own  is  a  peculiar  one.  Here  the  performance 
is  impossible  in  law ;  and  the  agreement  may  be  regarded 
as  void  not  only  for  impossibility  but  for  want  of  con- 
sideration. But  this  class  of  cases  is  by  its  nature  strictly 
limited.     No  man  will  knowingly  pay  for  what  belongs 

(c)  (1S69)  L.  R.  4  Q.  B.  186.  (1861)  9  C.  B.  N.  S.   726,  30  L.  J. 

(d)  See  Osborn  v.  Nicholson  (1871)  C.  P.  225,  in  Ex.  Cb.  13  C.  B.  N. 
13  Wall,  at  p.  657.  S.  828,  31  L.  J.  C.  P.  280. 

(e)  Brown  v.  Mayor   of   London 
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to  him  already.  If  on  the  other  hand  the  parties  are  in 
doubt  or  at  variance  as  to  what  their  rights  are,  any 
settlement  which  they  come  to  in  good  faith,  whatever  its 
form,  has  the  character  of  a  compromise.  There  remain 
only  the  cases  in  which  the  parties  act  under  a  common 
mistake  as  to  their  respective  rights.  The  presence  of  the 
mistaken  assumption  is  the  central  point  on  which  the 
Avhole  transaction  turns,  and  is  decisive  in  fixing  its  true 
nature.  Hence  it  is  the  most  conspicuous  element  in 
practice,  and  these  cases  are  treated  as  belonging  not  to 
the  head  of  Impossibility  but  to  that  of  Mistake.  Under 
that  head  we  recur  to  them  in  the  next  chapter.  It  is 
hardly  needful  to  add  that  a  contract  for  the  sale  of  some- 
thing which  the  seller  has  not  at  the  time  is  perfectly 
good  if  the  thing  is  capable  of  private  OAvnership.  The 
effect  of  the  contract  is  that  he  binds  himself  to  acquire  a 
lawful  title  to  it  by  the  time  appointed  for  completing  the 
contract. 

The  general  principles  above  considered  are  well  brousrht  Exposi- 

,  •         n        T^-  •  r  1         .tionof 

together   m   the   Digest,  in   a   passage  from   a  work   oi  same 
Venuleius  (A  on  Stipulations.     "  Illud  inspiciendum  est,  P"°°^P'®^ 

^*'  '  ...  .  ID  Koman 

an  qui  centum  dari  promisit  confestim  teneatur,  an  vero  law. 

cesset   obligatio   donee   pecuniam   conferre  posset.     Quid 

ergo  si   neque  domi   habet   neque   inveniat   creditorem  ? 

Sed  haec  recedunt  ab  impedimento  naturali  et  respiciunt 

ad   facultatem    dandi  (g).     .     .     .     Et   generaliter  causa 

difficultatis  ad  incommodum  promissoris,  non  ad  impedi- 

mentum  stipulatoris  pertinet  [i.  e.  inconvenience  short  of 

impossibility  is  no  answer].     .     .     .     Si  ab  eo  stipulatus 

sim,  qui  efficere  non   possit,  cum   alii   possibile   sit,  iure 

factam  obligationem  Sabinus  scribit."     He  goes  on  to  say 

that  a  legal  impossibility,  e.g.  the  sale  of  a  public  building, 

is  equivalent  to  a  natural  impossibility.     ..."  Nee  ad 


(/)  See  Roby's  Introduction,   p.       very  clear  illustration  which  follows 
clxxxiii.  here,  and  is  omitted  in  our  text,  see 

(g)  For  the  explanation  of  a  not      Sav.  Obi.  1.  385. 

C   C   2 
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2.  Per- 
formance 


in  fact : 
no  excuse 
where  con- 
tract is 
absolute. 


A  fortim 
wliere 
only  in- 
convenient 
or  imprac- 
ticable. 


rem  pertinet  quod  ins  mutari  potest  et  id  quod  nunc 
impossibile  est  postea  possibile  fieri ;  non  enim  secundum 
futuri  temporis  ius  sed  secundum  praesentis  aestimari 
debet  stipulatio  "  Qi)  :  (as  if  it  should  be  contended  that  a 
covenant  to  create  a  new  manor  is  not  a  covenant  for  a 
legal  impossibility,  because  peradventure  the  statute  of 
Quia  emptores  may  be  repealed.)  All  this  is  in  exact 
accordance  with  English  law. 

2.  We  now  come  to  the  cases  where  the  performance  of 
an  agreement  is  not  impossible  in  its  own  nature,  but 
impossible  in  fact  by  reason  of  the  particular  circum- 
stances. It  is  a  rule  admitted  by  all  the  authorities,  and 
supj^orted  by  positive  decisions,  that  impossibility  of  this 
kind  is  in  itself  no  excuse  for  the  failure  to  perform  an 
unconditional  (i)  contract,  whether  it  exists  at  the  date  of 
the  contract,  or  arises  from  events  which  happen  after- 
wards (k).  Thus  an  absolute  contract  to  load  a  full  cargo 
of  guano  at  a  certain  island  was  not  discharged  by  there 
not  being  enough  guano  there  to  make  a  cargo  (l) :  and 
where  a  charter-party  required  a  ship  to  be  loaded  with 
usual  despatch,  it  was  held  to  be  no  answer  to  an  action  for 
delay  in  loading  that  a  frost  had  stopped  the  navigation 
of  the  canal  by  which  the  cargo  would  have  been  brought 
to  the  ship  in  the  ordinary  course  (m).  Still  less  will 
unexpected  difficulty  or  inconvenience  short  of  impossi- 
bility serve  as  an  excuse.  Where  insured  premises  were 
damaged  by  fire  and  the  insurance  company,  having  an 


(h)  D.  45  1.  de  V.  o.  137.  §§  4-6. 

(i)  It  may  be  shown,  and  not 
necessarily  by  the  presence  of  ex- 
press saving  words,  that  the  fact  or 
event  was  outside  the  risks  under- 
taken by  the  promisor :  in  other 
words  that  the  contract  was  not 
unconditional. 

(/.•)  Atkinson  v.  Ritcliie  (1809)  10 
East,  530. 

(I)  mils  V.  Sugh-ue  (1846)  15  M. 
&  W.  253.  This  case  turned  in 
part  on  the  nnupual  incident  of  the 
charter-party   providing     that    the 


cargo  was  to  be  found  by  the 
owner.  "  He  is  to  receive  freight 
at  a  high  rate,  and  it  looks  very 
much  like  a  contract  for  supplying 
guano  at  that  price  :  "  Parke  B  at 
p.  261.     And  see  Anson,  326,  327. 

{m)  Kcaron  v.  Pearson  (1861)  7  H. 
&  N.  386,  31  L.  J.  Ex.  1.  So  where 
a  given  number  of  days  is  allowed 
to  the  charterer  for  unloading,  he  is 
held  to  take  the  risk  of  any  ordiDary 
vicissitudes  which  may  cause  delay  : 
Thiis  V.  Byers  (1876)  1  Q.  B.  D.  244, 
45  L.  J.  Q.  B.  511. 
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option  to  pay  in  money  or  reinstate  the  building,  elected 
to  reinstate,  but  before  they  had  done  so  the  whole  was 
pulled  do^vn  by  the  authority  of  the  Commissioners  of 
Sewers  as  being  in  a  dangerous  condition ;  it  was  held 
that  the  comj)any  were  bound  by  their  election,  and  the 
performance  of  the  contract  as  they  had  elected  to  perform 
it  was  not  excused  (n).  So  again  if  a  man  contracts  to  do 
work  according  to  orders  or  specifications  given  or  to  be 
given  by  the  other  contracting  party,  he  is  bound  by  his 
contract,  although  it  may  turn  out  not  to  be  practicable  to 
do  the  work  in  the  time  or  manner  prescribed.  In  Jones 
V.  St.  John's  College  (Oxford)  (o)  the  plaintiffs  contracted 
to  erect  certain  farm  buildings  according  to  plans  and 
specifications  furnished  to  them,  together  with  any  altera- 
tions or  additions  within  specific  limits  which  the  de- 
fendants might  prescribe,  and  subject  to  penalties  if  the 
work  were  not  finished  within  a  certain  time.  And  they 
expressly  agreed  that  alterations  and  additions  were  to  be 
completed  on  the  same  conditions  and  in  the  same  time  as 
the  works  under  the  original  contract,  unless  an  extension 
of  time  were  specially  allowed.  It  was  held  that  the 
plaintiffs,  having  contracted  in  such  tenns,  could  not  avoid 
the  penalties  for  non-completion  by  showing  that  the 
delay  arose  from  alterations  being  ordered  by  the  de- 
fendants which  were  so  mixed  up  with  the  original  work 
that  it  became  impossible  to  complete  the  whole  within 
the  specified  time.  In  Thorn  v.  Mayor  of  London  (p)  a 
contractor  undertook  to  execute  works  according  to  speci- 
fications prepared  by  the  engineer  of  the  corporation.  It 
turned  out  that  an  important  part  of  the  works  could  not 
be  executed  in  the  manner  therein  described,  and  after 
fraitless  attempts  in  which  the  plaintiff  incurred  much 
expense,  that  part  had  to  be  executed  in  a  different  way. 

(n)  Brown  v.  Royal  Insurance  Co,  sible  by  the  act  of  the  law. 

(1859)  1  E.  &  E.  853,  28  L.  J.  Q.  B.  (o)  (1870)  L.  R.  6  Q.  B.  115,  124, 

275,  diss.  Erie  J.  who  thought  such  40  L.  J.  Q.  B.  80. 

a  reinstatement  as  was  contemplated  (p)  (1876)  L.  R.  9  Ex.  163,  in  Ex. 

by  the  contract  (not  being  an  en-  Ch.  10  Ex.  112,  affd.  in  H.  L.  1  App. 

tire  rebuilding)  had  become  impos-  Ca.  120,  45  L.  J.  Ex.  487. 
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It  was  held  that  no  warranty  could  be  implied  on  tlie 
part  of  the  corporation  that  the  plans  were  such  as  to 
make  the  work  in  fact  reasonably  practicable,  and  that 
the  plaintiff  could  not  recover  as  on  such  a  warranty  the 
value  of  the  work  that  had  been  thrown  away.  The 
judgments  in  the  House  of  Lords  leave  it  an  open 
question  whether,  assuming  the  extra  work  thus  caused 
not  to  have  been  extra  work  of  the  kind  contemplated  by 
the  contract  itself  and  to  be  paid  for  under  it,  the  plaintiff 
might  not  have  recovered  for  it  as  on  a  quanturtx  meruit 
In  short,  it  is  admitted  law  that  generally  where  there  is  a 
positive  contract  to  do  a  thing  not  in  itself  unlawful,  the 
contractor  must  perform  it,  or  pay  damages  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents  the 
performance  of  his  contract  has  become  unexpectedly 
burdensome  or  even  impossible  {q). 

Prohi-  Where  the  performance  of  a  contract  becomes  imprac- 

foreign       ticable  by  reason  of  its  being  forbidden  by  o.  foreign  law, 

iToTsibllit    ^*  ^^  deemed  to  have  become  impossible  not  in  law  but  in 

in  fact.       fact.     In  Barker  v.  Hodgson  (r)  intercourse  with  the  port 

to  which  a  ship  was  chartered  was  prohibited  on  account 

of  an  epidemic  prevailing  there,  so  that  the  freighter  was 

prevented  from  furnishing  a  cargo  ;  but  it  was  held  that 

this  did  not  dissolve  his  obligation.     So  if  the  goods  are 

confiscated  at  a  foreign  port  that  is  no  answer  to  an  action 

against  the  shipowner  for  not  delivering  them  (s).     But 

where  the  effect  of  a  foreign  law  is  to  prevent  both  parties 

from  performing  their  respective  parts  of  the  contract, 

both  are  excused  (t). 

(5)  Taylor  v.  Caldwell  (1863)  3  B.  (r)  (1814)  3  M.  &  S.  267,  cp.  Jacobs 

&  S.  826,  833,  32  L.  J.  Q.  B.  164,  v.  Cridit  Lyonnais  (1884)  12  Q.  B. 

166.      This   rule  does   not  extend,  Div.  589,  53  L.  J.  Q.  B.  156,  where 

however,  beyond  express  contracts.  the  exportation   of    the  cargo    con- 

An   undertaking  to   be  answerable  tracted  for  was  forbidden  by  local 

for  delay  caused  by  vis  maior  cannot  law. 

be   made   part  of   an    implied  con-  (s)  Spence  v.  ChodivicJc  (1847)  10 

tract  :    Ford    v.    Cotesworth    (1870)  Q.  B.  517,  16  L.  J.  Q.  B.  313. 
(Ex.  Ch.)  L.  R.  5  Q.  B.  544,  39  L.  (t)  Cunningham  v,  Dunn  (1878)  3 

J.  Q.  B.  188.  C.  P.  Div.  443. 
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Certain  cases,  of  which  Paradine  v.  Ja7ie  (u)  is   the  omg&- 
leading  one,  are  often  referred  to  upon  this  head.     The  tenant  to 
effect  of  them  is  that  the  accidental  destruction  of  a  lease-  P^^  ^^.^^ 

though 

hold  building,  or  the  tenant's  occupation  being  other^^dse  demised 
interrupted  by  inevitable  accident,  does  not  determine  or  accide^nt- 
suspend  the  obligation  to  pay  rent  (x).  In  these  cases,  ^^'y  '^^' 
however,  the  performance  of  the  contract  does  not  really  n"o  im-' 
become  impossible.  There  is  obviously  nothing  impossible  P'^^sibility 
in  the  relation  of  landlord  and  tenant  continuing  with  its 
regular  incidents.  We  must  be  careful  not  to  lose  sight 
of  the  two  distinct  characters  of  a  lease  as  a  contract  (or 
assemblage  of  contracts)  and  as  a  conveyance.  There  is  a 
common  misfortune  depriving  both  parties  to  some  extent 
of  the  benefit  of  their  respective  interests  in  the  property ; 
not  of  the  benefit  of  the  contract,  for  so  far  as  it  is  a 
matter  of  contract,  neither  party  is  in  a  legal  sense  dis- 
abled from  performing  any  material  part  of  it.  The 
expense  of  getting  housed  elsewhere,  or  the  loss  of  profits 
from  a  business  carried  on  upon  the  premises,  may  render 
it  difficult  or  even  impracticable  for  the  tenant  to  go  on 
pajdng  rent.  But  it  does  not  render  the  payment  of  his 
rent  impossible  in  any  other  sense  than  it  renders  the 
payment  of  any  other  debt  to  any  other  creditor  impos- 
sible (y).  It  is  a  personal  and  relative  "causa  difficultatis ; " 
which,  as  we  have  seen,  is  irrelevant  in  a  legal  point  of 
view.  The  lessee's  special  covenants,  if  such  there  be,  to 
paint  the  walls  at  stated  times  or  the  like,  do  become 
impossible  of  performance  by  the  destruction  of  their 
subject-matter,  and  to  that  extent,  no  doubt,  are  dis- 
charged or  suspended  as  being  within  the  rule  in  Taylor 
V.  Caldwell,  which  we  shall  immediately  consider.  Only 
to  this  limited  extent  is  there  any  precise  resemblance  to 
the  wider  class  of  cases  where  the  performance  of  a  contract 
becomes  in  fact  impossible.     The  true  analogy  is  in  the 


(m)  (1648)  Aleyn  26.  E.  &  E.  474,  28  L.  J.  Q.  B.  168. 

(x)  Leeds   v.  Cheetham   (1827)    1  (y)  See   per   Lord   Blackburn,  2 

Sim.   146,  Lofft  v.  Dennis  (1859)   1       App.  Ca.  770. 
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but  a         nature  of  the  question  which  the  rule  of  law  has  to  decide  : 
question,     namely,  whether  the  contract  is  in  substance  and  effect  as 
th  '  ^h^"    ^^®^^  ^^  ^^^  terms  unconditional  and  without  any  implied 
contract  is  exception  of  inevitable  accident.     We  shall  see  that  this 
condu"^"    ^^  always  the  real  question.     The  answer  being  here  deter- 
tional.        mined  by  ParacUne  v.  Jane  {z),  it  was  held  in  the  later 
cases  (a)  (about  which  difficulties  are  sometimes  felt,  but 
it  is  submitted  without  solid  reason)  that  it  is  not  affected 
by  the  landlord  having  protected  himself  by  an  insurance, 
which  is  a  purely  collateral  contract  of  indemnity.     There 
might  indeed  be  a  further  collateral  agreement  between 
the  landlord  and  tenant  that  the  landlord  should  apply 
the  insurance  moneys  to  rebuilding  the  premises.     Such 
an  agreement  would  be  good  without  any  new  considera- 
tion on  the  tenant's  part  beyond  his  acceptance  of  the 
lease,  and  probably  mthout  being  put  into  writing  (b).    On 
the  other  hand  it  is  often  a  term  of  the  lease  that  the 
tenant  shall  keep  the  premises  insured  and  that  in  case  of 
fire  the  insurance  moneys  shall  be  applied  in  reinstate- 
ment.    There,  if  the  landlord  has  insured  separately  \vith- 
out  the  knowledge  of  the  tenant,  so  that  the  damage  is 
apportioned  between  the  two  policies,  and  the  amount 
received  by  the  tenant  is  diminished,  the  tenant  is  entitled 
to  the  benefit  of  the  other  policy  also  (c). 

Contra  _  The  rule  or  presumption  might,  of  course,  be  the  other 

law.  way,  as  it  is  by  the  civil  law,  where  it  is  an  incident  of  the 

contract  to  pay  rent  that  it  is  suspended  by  inevitable 
accident  destroying  or  making  useless  the  thing  demised. 
The  particular  event  on  which  Paradine  v.  Jane  was 
decided,  eviction  by  alien  enemies  (d),  is  expressly  dealt 

(2)  Aleyn  26.  L.  R.  6  Ex.  70,  40  L.  J.  Ex.  46, 

(a)  Leeds   v.  CheetJiam   (1827)    1  Angell  v.  Duke  (1875)  L.  R.  10  Q. 

8im.  146,  Loft  v.  Dennis  (1859)  1  E.  B.  174,  44  L.  J.  Q.  B.  78. 
&  E.  474,  28  L.  J.  Q.  B.  168.  (c)  Reynard  v.  Arnold  (1875)   10 

{b)  Parol    collateral    agreements  Ch.  386. 
have   been  held  good  in  Erskine  v.  [d)  Si  incursus  hostium  fiat,  D. 

Adeane  (1873)  8  Ch.  756,  42  L.  J.  19.  2.   locati   conducti,  15  §  2  ;  or 

Ch.    835,  Morgan  v.  Griffith  (1871)  even  reasonable  fear  of  it:  Si  quia 
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with  in  this  manner.  The  law  of  Scotland  follows  the 
civil  law  (e),  and  the  Irish  Landlord  and  Tenant  Act  of 
ISGO  gives  the  tenant  the  option  of  surrendering  on  a 
dwelling-house  "or  other  building  constituting  the  sub- 
stantial matter  of  the  demise  "  being  by  fire  or  other 
inevitable  accident  destroyed  or  made  incapable  of  bene- 
ficial occupation  (J).  Either  way  the  rule  is  subject  to 
any  special  agreement  of  the  parties,  and  it  is  but  a 
question  which,  in  the  absence  of  such  agreement,  is  the 
better  distribution  of  the  hardship  that  must  to  some  extent 
fall  upon  both.  It  is  hard  for  a  tenant,  according  to  the 
English  rule,  to  pay  an  occupation  rent  for  a  burnt  out 
plot  of  ground.  It  is  hard  for  a  landlord,  according  to  the 
Roman  and  Scottish  rule,  to  lose  the  rent  as  well  as  (it 
may  be)  a  material  part  of  the  value  of  the  reversion. 
Either  party  may  be  insured ;  but  that,  as  we  have  said,  is 
not  of  itself  relevant  as  between  them. 

So  far  the  general  rule.  The  nature  of  the  exceptions  Excep- 
is  thus  set  forth  by  the  judgment  of  the  Court  in  Baily  v.  certaiiT 
De  Grespigny : —  cases  of 

subse- 
quent 
"  There  can  be  no  doubt  that  a  man  may  by  an  absolute  ccntract  bind  imposei- 

himself  to  perform  things  which  subsequently  become  impossible  or  to  bility. 
pay  damages  for  the  non-performance,  and  this  construction  is  to  be  put 
upon  an  unqualified  undertaking,  where  the  event  which  causes  the 
impofsibility  was  or  might  have  been  anticipated  and  guarded  against  in 
the  contract,  or  where  the  impossibility  arises  from  the  act  or  default  of 
the  promisor. 

"  Bat  where  the  event  is  of  such  a  character  th^t  it  cannot  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the  contracting  paitie^ 
when  the  contract  was  made,  they  will  not  be  held  bound  by  general 
words  which,  though  large  enough  to  include,  were  not  used  with  refer- 
ence to  the  possibility  of  the  particular  contingency  which  afterwards 
happens.  It  is  on  this  principle  that  the  act  of  God  is  in  some  cases 
said  to  excuse  the  breach  of  a  contract.     This  is  in  fact  an  inaccurate 


timoris  causa  emigrasset  ...  re-  eod.  tit.  27  §  1. 

spondit,  si   causa  fuisset  cur  peri-  (e)  Per  Lord  Campbell,  Lofli  v. 

culum  timeret,  quamvis  periculiira  Dennis   (1859)    supra;  Bell,    Prin- 

vere  non  fuisset,  tamen  non  debere  ciples,  §  1208. 

mercedem  ;  sed  si  causa  timoris  iusta  (/)  23  &  24  Vict.  c.  154,  s.  40. 

non  fuisset,  nihilominus  debere,  D. 
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expression,  because,  where  it  is  an  answer  to  a  complaint  of  an  alleged 
breach  of  contract  thit  the  thing  done  or  left  undone  was  so  by  the  act 
of  God,  what  is  meani  is  tha,t  it  was  not  within  the  contract  "  {[/). 

Events  ^  This  (as  well  as  the  following  context,  which  is  too  long 
the  con-  to  quote)  well  shows  the  modern  tendency,  to  which  we 
templation  }iave  already  called  attention,  to  reduce  all  the  rules  on 

of  the  ''  IP  •  T^         1  1 

contract,  this  Subject  to  rules  oi  construction.  J3y  the  modern 
understanding  of  the  law  we  are  not  bound  to  seek  for  a 
general  definition  of  "  the  act  of  God  "  or  vis  maior  {h), 
but  only  to  ascertain  what  kind  of  events  were  within  the 
contemplation  of  the  parties,  including  in  the  term  event 
an  existing  but  unascertained  state  of  facts.  This  is  yet 
more  apparent  if  one  attempts  to  frame  any  definition  of 
the  term  "  act  of  God."  It  is  said  to  be  generally  confined 
to  events  which  cannot  be  foreseen,  or  which  if  they  can 
be  foreseen  cannot  be  guarded  against  (i).  It  does  not 
include  every  inevitable  accident ;  contrary  winds,  for 
example,  are  not  within  the  meaning  of  the  term  in  a 
charter-party.  Nor  is  the  reason  far  to  seek  ;  the  risk  of 
contrary  winds,  though  inevitable,  is  one  of  the  ordinary 
risks  which  the  parties  must  be  understood  to  have  before 
them  and  to  take  upon  them  in  making  such  a  contract  : 
therefore  it  is  said  that  the  event  must  be  not  merely 
accidental,  but  overwhelming  (k).  But  on  the  other  hand 
the  term  is  not  confined  to  unusual  events  :  death,  for 
example,  is  an  "  act  of  God  "  as  regards  contracts  of  per- 
sonal service,  because  in  the  particular  case  it  is  not 
calculable.  Yet  the  fact  that  this  very  event  is  not  only 
certain  to  happen,  but  on  a  sufficiently  large  average  is 
calculable,  and  therefore  in  one  sense  can  be  guarded 
against,  is   the  foundation  of  the  whole   system   of  life 

{(/)  (1869)  L.  R.  4  Q.  B.  at  p.  185.  see  Mittelhoher  v.  Fullarton  (1844) 

\h)  Both  these  terms  are  classi-  6  Q.  B.  989,  1018. 

cal  :     "  Vis    maior,    quam    Graeci  (i)  Cave  J.  in  R.  v.  Commissioners 

Qfov  Biav  appellant."     Gains  in  D.  of  Sewers  for  Essex  (1885)14  Q.  B. 

19.   2.  locati  25  §  6.      Vis  maior  is  D.  561,  574. 

sometimes     the     only     appropriate  {k)    Per     Martin    B.     Oakley    v. 

term,  as  where  the  idea  is  applied  Portsmouth  <fc  Rijde  Steam  Packet  Co. 

to  acts  of  a  human  sovereign  power,  (1856)  11  E-c.  618,  25  L.  J.  Ex.  99. 
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annuities  and  life  insurance.  Again,  death  is  inevitable 
sooner  or  later,  but  may  be  largely  prevented  as  to  parti- 
cular causes  and  occasions.  The  effects  of  tempest  or  of 
earthquake  may  be  really  inevitable  by  any  precaution 
whatever.  But  fire  is  not  inevitable  in  that  sense.  Pre- 
cautions may  be  taken  both  against  its  breaking  out  and 
for  extinguishing  it  when  it  does  break  out.  We  cannot 
arrive,  then,  at  any  more  distinct  conception  than  this  :  An 
event  which,  as  between  the  iJarties  and /or  the  purpose  of 
the  matter  in  hand,  cannot  be  definitely  foreseen  or  con- 
trolled. In  other  words,  we  are  thrown  back  upon  the 
nature  and  construction  of  the  particular  contract  (I). 

We  may  now  proceed  to  the  specific  classes  of  excep- 
tional cases. 

a.  Where  the  performance  of  the  contract  depends  on  («)  Where 
the  existence  of  a  specific  thing.     The  law  was  settled  on  formance 
this  head  by  Taylor  v.  Caldwell  (m),  where  the  defendants  depends 
agreed  to  let  the  plaintiffs  have  the  use  (m)  of  the  Surrey  existenci 
Gardens  and  Music-hall  on  certain  days  for  the  purpose   .f"  ^F^'^ 
of  giving  entertainments.     Before  the  first  of  those  days  Taylor  v. 
the  music-hall  was  destroyed  by  fire  so  that  the  entertain- 
ments could  not  be  given,  and  without  the  fault  of  either 
party.     The  Court  held  that  the  defendants  were  excused, 
and  laid  down  the  following  principle  :  "  Where  from  the 
nature  of  the  contract  it  appears  that  the  parties  must 
from  the  beginning    have   known  that  it   could   not    be 
fulfilled  unless,  when  the  time  for  the  fulfilment   of  the 
contract  arrived,  some  particular  specified  thing  continued 
to  exist,  so  that  when  entering  into  the  contract  they  must 
have  contemplated  such  continued  existence  as  the  foun- 

(l)  As  to  what  is  such  an  "  act  of  of  Sewers  v.  Reg.  (1886)  11  App.  Ca. 

God  "  as  will  make  an  exception  to  449. 

a   duty  imposed   not    specially   by  (m)  (1863)  3  B.  &  S.  826,  32  L.  J. 

contract   but   by   the    general    law,  Q.  B.  164.     There  were  words  suffi- 

see  JVichols  v.  Marsland  (1876)  2  Ex.  cient  for  an  actual  demise,  but  the 

Div.    1,  46  L.  J.  Ex.  174,  Nugent  v.  Court  held  that  the  manifest  general 

Smith  (1876)   1  C.  P.  Div.  423,  444,  intention  prevailed  over  them. 
45  L.  J.   C.  P.  697,  Commissioners 
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Implied      dation  of  what  was  to  be  done ;  there  in  the  absence  of  any 

condition  •        t     i   /    \  i         i  •  ^     ^^        • 

that  express  or  niiphed  (n)  warranty  that  the  thnig  shall  exist, 

further       ^j^g  contract  is  not  to  be  considered  a  positive  contract,  but 

perform-  _  _  _  ■■■ 

ance  is  Subject  to  the  implied  condition  that  the  parties  shall  be 
theThinff  excused  in  case,  before  breach,  performance  becomes  im- 
perishes  possible  from  the  perishing  of  the  thing  without  default 
the  paitj's  of  the  contractor."  And  the  following  authorities  and 
°"7^  analogies  were  relied  upon  : — 

The  civil  law,  which  implies  such  an  exception  in  all 
cases  of  obligation  de  certo  corpore  (o). 

The  cases  of  rights  or  duties  created  by  a  contract  of  a 
strictly  personal  nature  which,  though  the  contract  is  not 
expressly  qualified,  are  by  English  law  not  transmissible 
to  executors. 

The  admitted  rule  of  English  law  that  where  the  pro- 
perty in  specific  chattels  to  be  delivered  at  a  future  day 
has  passed  by  bargain  and  sale,  and  the  chattels  perish 
meanwhile  without  the  vendor's  default,  he  is  excused 
from  performing  his  contract  to  deliver ;  and  the  similar 
rule  as  to  loans  of  chattels  and  bailments.  In  all  these 
cases,  though  the  promise  is  in  words  positive,  the  excep- 
tion is  allowed  "  because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis 
of  the  continued  existence  of  the  particular  person  or 
chattel." 
Appleby  The  same  principle  was  followed  in  Appleby  v.  Meyers  (p). 
eyers.  'pj.^^j,^  ^j^^  plaintiffs  agreed  with  the  defendant  to  erect  an 
engine  and  other  machinery  on  his  premises,  at  certain 
prices  for  the  separate  parts  of  the  work,  no  time  being 
fixed  for  payment.     While  the  works  were  proceeding,  and 

{n)  That   is,  understood   in  fact  promissoris  in  rebus  humanis  esse 

between    the    parties  :    the   whole  desiit.    Pothier,  Obi.  §  149,  ib.  Part 

scope  of  the  pas^sage  being  that  it  3,  ch.  6,  §§  649,  sqq.,  and  Conirat 

is  not  to  be  implied  by  law.  de  Vente,  §  308,  sqq.  translated   in 

(o)  D.  45.  1.  de  v.  o.  23,  33.     Cp.  Blackburn    on    Sale,   173    (249  in 

also  D.  46.  3.  de  solut.  107.     Ver-  2d  ed.  by  Graham), 

borum  ohligatio  aut  iiaturaliter  re-  (p)  (1867)  L.   R.  2  C.   P.  651,  in 

solvitur   aut    civiliter  ;    naturaliter,  Ex.  Ch.   revg.   s.  c.  1  0.  P.  615,  36 

veluti    solutione,   aut   cum   res    in  L.  J.  C.  P.  331. 
stipulationem    deducta    sine   culpa 
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before  any  part  was  complete,  the  premises,  together  with 
the  uncompleted  works  and  materials  upon  them,  were 
accidentally  destroyed  by  fire.  In  the  Common  Pleas  it 
was  held  that  the  plaintiffs  might  recover  the  value  of  the 
work  already  done  as  on  a  term  to  that  effect  to  be  im- 
plied in  the  nature  of  the  contract.  In  the  Exchequer 
Chamber  the  judgment  of  the  Common  Pleas  was  reversed. 
It  was  admitted  that  the  work  under  the  contract  could 
not  be  done  unless  the  defendant's  premises  continued  in 
a  fit  state  to  receive  it.  It  was  also  admitted  that  if  the 
defendant  had  by  his  own  default  rendered  the  premises 
unfit  to  receive  the  work,  the  plaintiffs  might  have  re- 
covered the  value  of  the  work  already  done.  But  it  was 
held  that  the  Court  below  were  wi^ong  in  thinking  that  there 
was  an  absolute  promise  or  warranty  by  the  defendant  that 
the  premises  should  at  all  events  continue  so  fit.  "  Where, 
as  in  the  present  case,  the  premises  are  destroyed  without 
fault  on  either  side,  it  is  a  misfortune  equally  affecting 
both  parties,  excusing  both  from  further  performance  of 
the  contract,  but  giving  a  cause  of  action  to  neither." 
Another  argument  for  the  plaintiffs  was  that  the  property 
in  the  work  done  had  passed  to  the  defendant  and  was 
therefore  at  his  risk  (q).  To  this  the  Court  answered  that 
it  was  at  least  doubtful  whether  it  had  ;  and  even  if  it  had, 
the  contract  was  still  that  nothing  should  be  j)ayable  unless 
and  until  the  whole  work  was  completed. 

Where  there  is  an  entire  contract  for  doing  work  upon  Saving  as 
specific  property,  as  fitting  a  steamship  with  new  machinery,  ^^  ^^^^^^, 
for  a  certain  price,  but  the  price  is  payable  by  instalments,  payment 
and   the   ship   is    lost   before    the   machinery  has    been  earned 


{q)  In  the  case  cited  in  argument  whole  was  finished,  but  "  de  con- 

from  Dalloz,  Jurisp.  Gt^n.  1861,  pt.  structions  dont  les  inat(iriaux  et  la 

1.105,  Chemin  defer  duDaiij^hine  V.  main    d'csuvre   (^taient    fournis    par 

Clet  (1861)    where  railway  works  in  I'entrepreneur  et  qui  b'incorporaient 

course    of    construction    had    been  au  sol  du  propri^taire,"  as  exclurl- 

spoilt  by  floods,  the  Court  of  Cassa-  ing  the  application  of  articles  1788- 

tion  relied  on  the  distinction  that  1790  of  the  Code  Civil,  which  Jay 

they  were  not  such  as  remained  in  down  a  rule  similar  to  that  of  the 

the  contractor's  disposition  till  the  principal  case. 


398 


IMPOSSIBLE  AGREEMENTS. 


Contract 
for  future 
specific 
product. 


delivered,  but  after  one  or  more  of  the  instalments  has 
been  paid,  the  further  performance  of  the  contract  is 
excused,  but  the  money  already  paid,  though  on  account 
not  of  a  part,  but  of  the  entire  contract,  cannot  be  re- 
covered back  (r). 

The  same  doctrine  has  been  applied  where  the  subject- 
matter  of  the  contract  is  a  future  specific  product  or  some 
part  of  it.  In  March  A.  agreed  to  sell  and  B.  to  purchase 
200  tons  of  pota,toes  grown  on  certain  land  belonging  to 
A.  In  August  the  crop  failed  by  the  potato  blight,  and  A. 
was  unable  to  deliver  more  than  80  tons  :  the  Court  held 
that  he  was  excused  as  to  the  rest.  "  The  contract  was 
for  200  tons  of  a  particular  crop  in  particular  fields  "... 
"  not  200  tons  of  potatoes  simply,  but  200  tons  off  par- 
ticular land  "...  "and  therefore  there  was  an  implied 
term  in  the  contract  that  each  party  should  be  free  if  the 
crop  perished  "  (s). 

The  same  principle  is  involved  in  the  decision  of  the 
Supreme  Court  of  the  United  States  that  a  warranty  of 
title  and  quiet  enjoyment  given  on  the  sale  of  a  slave 
before  the  war  was  discharged  by  the  Thirteenth  Amend- 
ment to  the  Constitution  (t). 

These  are  all  cases  of  the  performance  becoming  im- 
possible by  events  which   happen  after  the  contract   is 
made.      But  sometimes  the  same  kind  of  impossibility 
of  things     results  from  the  present  existence  of  a  state  of  things  not 
not  con-     contemplated  by  the  parties,  and  the  performance  is  excused 
by  parties,  to  the  same  extent  and  for  the  same  reasons  as  if  that 
state  of  things  had  supervened.     Where  this  impossibility 
consists  in  the  absolute  non-existence  of  the  specific  pro- 
perty or  interest  in  property  which  is  the  subject-matter 


Abolition 
of  slave 
status. 


Impossi- 
bility at 
date  of 
contract 


(r)  Anglo-Egyptian  Navigation  Co. 
V.  Rennie  (1875)  L.  E.  10  C.  P.  271, 
44  L.  J.  C.  P.  130.  It  would  seem 
the  same  on  principle  where  the 
whole  price  is  paid  in  advance. 
See  Vangerow,  Pand.  3.  234  sqq.  ; 
and  the  cases  on  contracts,  personal 
service,    and    apprenticeship    cited 


farther  or. 

{s)  Hoivellv.Coupland  (1876)  L. 
R.  9  Q.  B.  462,  466,  46  L.  J.  Q.  B. 
147,  affd.  in  C.  A.  1  Q.  B.  Div.  258, 
see  per  Cleasby  B.  at  p.  263. 

{t)  Osborn  v.  Mcholson  (1871)  13 
Wallace  654. 
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of  the  agreement,  it  is  evident  that  the  agreement  would 
not  have  been  made  unless  the  parties  had  contemplated 
the  subject  matter  as  existing.  Otherwise  it  would  be 
reduced  to  a  case  of  absolute  impossibility;  for  when  a 
thing  is  once  known  to  be  in  the  events  which  have 
happened  impossible,  it  is  the  same  as  if  it  had  been  in 
its  own  nature  impossible.  Here,  then,  the  agreement  of 
the  parties  is  induced  by  a  mistaken  assumption  on  which 
they  both  proceed,  as  in  the  analogous  cases  noticed  above 
under  the  head  of  impossibility  in  law.  Here,  as  there, 
it  is  a  question  whether  imjjossibility  or  mistake,  or  both, 
shall  be  assigned  as  the  ground  on  which  the  agreement 
is  void.  And  here  likewise,  according  to  our  authorities, 
mistake  seems  to  be  the  ground  assigned  by  preference. 
It  is  not  so  much  the  impossibility  of  performance  that  is 
regarded  as  the  original  non-existence  of  the  state  of 
things  assumed  by  the  contracting  parties  as  the  basis  of 
their  contract.  The  main  thing  is  to  ascertain,  not  whether 
the  agreement  can  be  performed,  but  what  was  in  the 
true  intention  and  contemplation  of  the  parties  (v.).  If  it 
appears  that  they  conceived  and  dealt  with  something  non- 
existent as  existing,  the  agreement  breaks  down  for  want 
of  any  real  contents.  Hence  these  cases  are  treated  for 
the  most  part  as  belonging  to  the  head  of  Mistake. 

It  may  be  that  the  peculiar  historical  conditions  of 
English  law  count  for  something  in  this.  Accident,  Fraud, 
and  Mistake  were  the  accustomed  descriptions  of  heads 
of  equity  under  which  the  Court  of  Chancery  gave  relief. 
The  fiction  of  this  relief  being  something  extraordinary, 
and  as  it  were  supra-legal,  was  kept  up  in  form  long  after 
it  had  ceased  to  be  either  true  or  useful:  and  the  terms 
Fraud  and  Mistake  were  extended  far  beyond  any  natural 


{u)    See   especially    Couturier  v.  he   holds,  the  knowledge  or  other 

Ilastie  (1856)  5  H.  L.  C.  673,  25  state  of  mind  of  the  parties  makes 

L.    J.  Ex.    253.     Savigny  (Syst.  3.  no  difference.     It  is  at  least  doubt- 

303)  is  decidedly  against  error  being  ful,  as  we  shall  have  opportunities 

considered  the  ground  of  nullity  in  of  seeing,  whether  this  position  be 

these  cases  :  but  chiefly  because,  as  true  in  English  law. 
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Sale  of 
cargo  pre- 
viously 
lost. 


Cove- 
nants to 
work 
mines,  or 
to  raise 
minimum 
amount. 


or  scientifically  admissible  meaning  in  order  to  support 
the  jurisdiction  of  the  Court  in  a  great  variety  of  cases 
where  the  procedure  and  machinery  of  the  common  law 
Courts  were  inadequate  to  do  justice.  In  the  cases  now 
before  us,  however,  there  is  real  difficulty  in  drawing 
the  line:  and  one  or  two  examples  of  the  class  will  be 
given  in  this  place. 

In  the  leading  case  of  Couturier  v.  Hastie  {x),  decided 
by  the  House  of  Lords  in  1856,  a  bought  note  had  been 
signed  for  a  cargo  of  Indian  corn  described  as  "of  fair 
average  quality  when  shipped  from  Salonica."  Several 
days  before  the  sale,  but  unknown  to  the  parties,  the  cargo, 
then  on  the  voyage,  was  found  to  be  so  much  damaged 
from  heating  that  the  vessel  put  into  Tunis,  where  the 
cargo  was  sold.  The  only  question  seriously  disputed  was 
what  the  parties  really  meant  to  deal  with,  a  cargo  supposed 
to  exist  as  such,  or  a  mere  expectation  of  the  arrival  of 
a  cargo,  subject  to  whatever  might  have  happened  since  it 
was  shipped.  Lord  Cranworth  in  the  House  of  Lords,  in 
accordance  with  the  opinion  of  nearly  all  the  judges,  held 
that  "what  the  parties  contemplated,  those  who  sold  and 
those  who  bought,  was  that  there  was  an  existing  some- 
thing to  be  sold  and  bought."  No  such  thing  existing, 
there  was  no  contract  which  could  be  enforced. 

When  a  lessee  under  a  mining  lease  covenants  in  un- 
qualified terms  to  pay  a  fixed  minimum  rent,  he  is  bound 
to  pay  it  (2/),  though  the  mine  may  turn  out  to  be  not 
worth  working  or  even  unworkable.  But  it  is  otherwise 
with  a  covenant  to  work  the  mine  or  to  raise  a  minimum 
amount.  Where  a  coal  mine  was  found  to  be  so  interrupted 
by  faults  as  to  be  not  worth  working,  it  was  said  that  the 
lessor  might  be  restrained  from  suing  on  the  covenant 
to  work  it  on  the  terms  of  the  lessee  paying  royalty  on  the 
estimated  quantity  of  coal  which  remained  unworked  {z). 


(x)  (1856)  5  H.L.  C.  673. 
{y)  Marquis  of  Bute  v.  Thompson 
(1844)  13  M.  &  W.  487,  17  L.  J. 


Ex.  95.     So  in  equity,  Ridgway  v. 
Sneyd  (1854),  Kay,  627. 

(z)  Ridgway  v.  Sneyd,  suj)ra. 


IMPLIED    OR    EXPRESS    EXCEPTIONS.  401 

A  similar  (|uestion  was  fully  dealt  with  in  Clifford  v.  ^'^^"^'^  ^• 
Watts  (a).  The  demise  was  of  all  the  mines,  veins,  etc.,  of 
clay  on  certain  land.  There  was  no  covenant  by  the  lessee 
to  pay  any  minimum  rent,  but  there  was  a  covenant  to  dig 
in  every  year  of  the  term  not  less  than  1000  tons  nor  more 
than  2000  tons  of  pipe  or  potter's  clay.  An  action  was 
brought  by  the  lessor  for  breach  of  this  covenant.  Plea  (h), 
to  the  effect  that  there  was  not  at  the  time  of  the  demise 
or  since  so  much  as  1000  tons  of  such  clay  under  the  lands, 
that  the  performance  of  the  covenant  had  always  been  im- 
possible, and  that  at  the  date  of  the  demise  the  defendant 
did  not  know  and  had  no  reasonable  means  of  knowing 
the  impossibility.  The  Court  held  that  upon  the  natural 
construction  of  the  deed  the  contract  was  that  the  lessee 
should  work  out  whatever  clay  there  might  be  under  the 
land,  and  the  covenant  sued  on  was  only  a  subsidiary  pro- 
vision fixing  the  rate  at  which  it  should  be  worked.  The 
tenant  could  not  be  presumed  to  warrant  that  clay  should 
be  found:  and  "the  result  of  a  decision  in  favour  of  the 
plaintiff  would  be  to  give  him  a  fixed  minimum  rent  when 
he  had  not  covenanted  for  it  "  (c). 

In  certain  kinds  of  contracts,  notably  charter-parties,  it  Analogous 
is  usual  to  provide  by  express  exceptions  for  the  kind  of  express 
events  we  have  been  considering.      It  is  not  within  our  exceptions 

.  „  .  ,  .   ,    in  com- 

provmce  to  enter  upon  the  questions  of  construction  which  merciai 
arise  in  this  manner,  and  which  form    important  special  contracts. 

(a)  (1870)  L.  R.  5  C.  P.  577,  they  executed  the  lease.  As  to  the 
40  L.  J.  C.  P.  36.  relation  of  CUford  v.  Watts  to  HUls 

(b)  It  was  pleaded  as  an  equitable  v.  Sugkrue(i)p.  379.  380,  388,  above), 
plea  under  the  C.  L.  P.  Act,  but  it  is  perhaps  enough  to  say  that  the 
the  Court  treated  the  defence  as  Court  of  Common  Pleas  as  consti- 
a  legal  one.  tuted  in  1870  would  scarcely  have 

(c)  Per  Montague  Smith  J.  at  p.  arrived,  on  the  facts  of  Hills  v. 
587.  Cp.  and  dist.  Jervis  v.  Tonihin-  Sur/hrue,  at  the  same  result  as  the 
sm  (1856)  1  H.  &  N.  195,  26  L.  J.  Court  of  Exchequer  in  1847  :  but 
Ex.  41,  where  the  covenant  was  not  there  is  no  actual  conflict,  as  the 
only  to  get  2000  tons  of  rock  salt  per  question  in  every  case  is  of  the  true 
annum,  but  to  pay  6d.  a  ton  for  intention  of  the  contract  taken  as  a 
every  ton  short,  and  the  lessees  whole,  and  the  contracts  in  these 
knew  of  the  state  of  the  mine  when  cases  are  of  quite  different  kinds. 
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topics  of  commercial  law.     However,  when  the  exception 
of  a  certain  class  of  risks  is  once  established,  either  as 
being  implied  by  law  from  the  nature  of  the  transaction, 
or  by  the  special  agreement  of  the  parties,  the  treatment 
is  much  the  same  in  princijDle  :  and  a  few  recent  decisions 
may  be  mentioned  as  throwing  light  on  the  general  law. 
Where  the  principal  part  of  the  contract  becomes  impos- 
sible of  23erformance  by  an  excepted  risk,  the  parties  are 
also  discharged    from  performing  any  other  part  which 
remains  possible,  but  is  useless  without  that  which  has 
become  impossible  (d).     It  is  a  general  principle   that  a 
contract  is  not  to  be  treated  as  having  become  impossible 
of  performance  if  by  any  reasonable  construction  it  is  still 
capable  in  substance  of  being  performed  (e)  :  but  on  the 
other  hand  special  excejstions  are  not  to  be  laid  hold  of  to 
keep  it  in  force  contrary  to  the  real  intention.     Thus  where 
the  contract  is  to  be  performed  "with  all  possible  despatch," 
saving  certain  impediments,  the  party  for  whose  benefit 
the  saving  is  introduced  cannot  force  the  other  to  accept 
performance  after  a  delay  unreasonable  in  itself,  though 
due  to  an  excepted  cause,  if  the  manifest  general  intention 
of  the  parties  is  that  the  contract  shall  be  performed  within 
a  reasonable  time,  if  at  all.     The  saving  clause  will  protect 
him  from  liability  to  an  action  for  the  delay,  but  that  is 
all :  the  other  party  cannot  treat  the  contract  as  broken 
for  the  purpose  of  recovering  damages,  but  he  is  not  pre- 
vented from  treating  it  as  dissolved  (/). 

(/3)  Where  /3.  Where  the  contract  is  for  personal  services  of  which 
ance  de-  t.he  performance  depends  on  the  life  or  health  of  the 
pends  on  party  promising  them.  "All  contracts  for  personal  services 
health  of  which  Can  be  performed  only  "during  the  lifetime  of  the 
a  person,     party  contracting  are  subject  to  the  implied  condition  that 

(d)  Geipd  V.  F^mith  (1872)  L.  R.  Ex.  335. 
7  Q.  B.  40-i,  411,  41  L.  J.  Q.  B.  153.  (/)  Jackson  v.  Union  Marine  In- 

(c)  The   Teutonia  (1872)  L.  R.  4  surance  Co.  (1874)  in  Ex.  Ch.  L.  R. 

P.   C.  171,  182,  41  L.   J.   Ad.  57.  10  C.  P.  125,144  sqq.44  L.  J.  C.  P. 

Cp.  Jones  r.  Holm  (1867)  L.  R.  2  27. 
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he  shall  be  alive  to  perform  them  ;  and  should  he  die,  his  condition 

1-    1  1  •         r.        1      1  ^        n  that  the 

executor  is  not  liable  to  an  action  for  the  breach  oi  contract  person 
occasioned  by  his  death"  (^).     Conversely,  if  the  master  ^^^^^ '^' 
dies  during  the  service,  the  servant  is  thereby  discharged,  alive  and 
and    cannot  treat  the  contract  as    in   force   against   the  ^^ough 
master's  personal  representatives    (h).     The  passage  now  for  the 
cited  goes  on  to  suggest  the  extension  of  this  principle  to  of  the 
the  case  of  the  party  becoming,  without  his  own  default,  contract, 
incapable    of  fulfilling  the  contract  in  his  lifetime  :  "  A 
contract  by  an  author  to  write  a  book,  or  by  a  painter  to 
paint  a  picture  within  a  reasonable  time,  would  in  my  judg- 
ment be  deemed  subject  to  the  condition  that  if  the  author 
became  insane,  or  the  painter  paralytic,  and  so  incapable 
of  performing  the  contract  by  the  act  of  God,  he  would 
not  be  liable  personally  in  damages  any  more  than  his 
executors  would  be  if  he  had  been  prevented  by  death." 
This  view,  which  obviously   commends  itself  in  point  of 
reason  and  convenience,  is  strongly  confirmed  by  Taylor 
V.  Caldwell  {supra,  p.  395),  where  indeed  it  was  recognized 
as  correct,  and  it  has  since  been  established  by  direct  deci- 
sions.    In  Boast  v.  Firth  (i)  a  master  sued  the  father  of  Boast  v. 
his  apprentice  on  his  covenant  in  the  apprenticeship  deed    "^    ' 
that  the  apprentice  should  serve  him,  the  plaintiff,  during 
all  the  term.     The  defence  was  that  the  apprentice  was 
prevented  from  so  doing  by  permanent  illness  arising  after 
the  making  of  the  indenture.     The  Court  held  that  "  it 
must  be  taken  to  have  been  in  the  contemplation  of  the 
parties  when  they  entered  into  this  covenant  that  the 
prevention  of  performance  by  the  act  of  God  should  be  an 
excuse  for  non-performance  "  (k),  and  that  the  defence  was 
a  good  one.     In  Robinson  v.  Davison  (l)  the  defendant's  Robinson 
wife,  an  eminent  pianoforte  player,  was  engaged  to  play  at  ^'  ^^^^' 
a   concert.     When  the  time  came  she  was  disabled  by 


son. 


(g)   Pollock    C.  B.    in    Hall    v.  L.  J.  C.  P.  1. 
TFrigrAf  (1858)  E.  B.  &  E.  at  p.  793,  (k)    Per  Montague  Smith   J.  at 

29  L.  J.  Q.  B.  at  p.  51.  p.  7. 

{h)  Farroiv  v.  Wilson  {\  869)  Tj-U.  (?)  (1871)  L.   R.   6   Ex.   269,   40 

4  C.  P.  744,  38  L.  J.  C.  P.  326.  L.  J.  Ex.  172. 

(i)  (1868)  L.  R.  4  C.  P.    1,  38 
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illness.  The  giver  of  the  entertainment  sued  for  the  loss 
he  had  incurred  by  putting  off  the  concert,  and  had  a 
verdict  for  a  small  sum  under  a  direction  to  the  effect  that 
the  performer's  illness  was  an  excuse,  but  that  she  was 
bound  to  give  the  plaintiff  notice  of  it  within  a  reasonable 
time.  The  sum  recovered  represented  the  excess  of  the 
plaintiffs  expenses  about  giving  notice  of  the  postpone- 
ment to  the  public  and  to  persons  who  had  taken  tickets 
beyond  what  he  would  have  had  to  pay  if  notice  had  been 
sent  him  by  telegraph  instead  of  by  letter.  The  Court  of 
Exchequer  upheld  the  direction  on  the  main  point.  The 
reason  was  thus  shortly  put  by  Bramwell  B.  "  This  is  a 
contract  to  perform  a  service  which  no  deputy  could  per- 
form, and  which  in  case  of  death  could  not  be  performed 
by  the  executors  of  the  deceased :  and  I  am  of  opinion 
that  by  virtue  of  the  terms  of  the  original  bargain  in- 
capacity either  of  body  or  mind  in  the  performer,  without 
default  on  his  or  her  part,  is  an  excuse  for  non-perform- 
ance "  (in).  The  same  judge  also  observed,  in  effect,  that 
the  contract  becomes  not  voidable  at  the  option  of  the 
party  disabled  from  performance,  but  wholly  void.  Here 
the  player  could  not  have  insisted  "  on  performing  her 
engagement,  however  ineffectually  that  might  have  been," 
when  she  was  really  unfit  to  perform  it.  The  other  party's 
right  to  rescind  has  since  been  established  by  a  direct 
decision  (-/i-).  No  positive  opinion  was  expressed  on  the 
other  point  as  to  the  duty  of  giving  notice.  But  it  may 
be  taken  as  correct  that  it  is  the  duty  of  the  party  disabled 
to  give  the  earliest  notice  that  is  reasonably  practicable. 
Probably  notice  reasonable  in  itself  could  not  be  required, 
for  the  disabling  accident  may  be  sudden  and  at  the  last 
moment,  and  the  duty  must  be  limited  to  cases  where 
notice  can  be  of  some  use  (o).     It  further  appears  from 


(m)  (1871)  L.  R.  6  Ex.  at  p.  277. 

(n)  Poussard  v.  Spie7-s  dh  Pond 
(1 876)  1  Q.  B.  D.  410, 45  L.  J.  Q.  B. 
621. 

(o)  Cp.  the  docbrine  as  to  giving 


notice  of  abandonment  to  under- 
writers, Rankin  v.  Potter  (1872-3) 
L.  E.  6  H.  L.  83,  121,  157,  42 
L.  J.  C.  P.  169. 


PERSONAL   SERVICES.  405 

the  case  that  the  effect  of  an  omission  of  this  duty  is  that 

the  contract    remains    in  force  for    the  purpose  only  of 

recovering   such    damage    as   is    directly  referable  to  the 

omission.     The  decision  also  shows,  if  express  authority  be 

required  for  it,  that  it  matters  not  whether  the  disability 

be  permanent  or  temporary,  but  only  whether  it  is  such  as 

to  prevent  the  fulfilment  of  the  particular  contract. 

In  the  earlier  and  very  peculiar  case  oi  Hall  v.  Wright  (p)  ^^1^^: 

the  question,  after  some  critical  discussion  of  the  pleadings,  anomalous 

which  it  is  needless  to  follow,  came  to  this  :  "  Is  it  a  term  *^®*^^f'°'^ 

'  on  tne 

in  an  ordinary  agreement  to  marry,  that  if  a  man  from  contract 
bodily  disease  cannot  marry  without  danger  to  his  life,  and  iUnesT"^ ' 

is  unfit  for  marriage  from  the  cause  mentioned  at  the  time  unfitting 

1     11    1  •  1        o))  /    \         •     for  mar - 

appomted,  he  shall  be  excused  marrymg  then  ?    {q)  or  m  rfage  no 

other  words:  "Is  the  continuance  of  health,  that  is,  of  such  excuse, 
a  state  of  health  as  makes  it  not  improper  to  marry,"  an 
implied  condition  of  the  contract  ?  (r).  The  Court  of  Ex- 
chequer Chamber  decided  by  four  to  three  that  it  is  not, 
the  Courfc  of  Queen's  Bench  having  been  equally  divided. 
The  majority  of  the  judges  relied  upon  two  reasons:  that 
if  the  man  could  not  marry  without  danger  to  his  life,  that 
did  not  show  the  performance  of  the  contract  to  be  im- 
possible, but  at  most  highly  imprudent ;  and  that  at  any 
rate  the  contract  could  be  so  far  performed  as  to  give  the 
woman  the  status  and  social  position  of  a  wife.  It  was  not 
disputed  that  the  contract  was  voidable  at  her  option. 
"  The  man,  though  he  may  be  in  a  bad  state  of  health, 
may  nevertheless  perform  his  contract  to  marry  the  woman, 
and  so  give  her  the  benefit  of  social  position  so  far  as  in 
his  power,  though  he  may  be  unable  to  fulfil  all  the  obliga- 
tions of  the  marriage  state ;  and  it  rests  with  the  woman 
to  say  whether  she  will  enforce  or  renounce  the  con- 
tract "  (s).     As  to  the  first  of  these  reasons,  the  question 

(p)  (1858)  £.   B.  &   E.    746,   29  (s)  The   case  is     thus   explained 

L.  J.  Q.  B.  43.  and     distinguished    by    Montague 

(q)  Per    Bramwell   B.   29   L.  J.  Smith  J.  in  Boast  v.  Firth  (1868) 

Q.  B.  45.  L.  R.  4  C.  P.  8. 

(r)  Per  Pollock  C.B.  ib.  52. 
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is  not  whether  there  is  or  not  an  absolute  impossibility, 
but  what  is  the  true  meaning  of  the  contract ;  and  in  this 
case  the  contract  is  of  such  a  kind  that  one  might  expect 
the  conditions  and  exceptions  implied  in  strictly  personal 
contracts  to  be  extended  rather  than  excluded  (t).  As  to 
the  second  reason,  it  cannot  be  maintained,  except  against 
the  common  understanding  of  mankind  and  the  general 
treatment  of  marriage  by  English  law,  that  the  acquisition 
of  legal  or  social  position  by  marriage  is  a  principal  or  in- 
dependent object  of  the  contract.  Unless  it  can  be  so  con- 
sidered, the  reason  cannot  stand  with  the  principle  affirmed 
in  Geipel  v.  Smith  (u),  that  when  the  main  part  of  a 
contract  has  become  impossible  of  performance  by  an  ex- 
cepted cause,  it  must  be  treated  as  having  become  im- 
possible altogether.  The  decision  itself  can  be  reviewed 
only  by  a  court  of  ultimate  appeal ;  but  it  is  so  much 
against  the  tendency  of  the  later  cases  that  it  is  now  of 
little  or  no  authority  beyond  the  point  actually  decided, 
which  for  the  obvious  reasons  indicated  in  some  of  the 
judgments  is  not  at  all  likely  to  recur  (x). 

The  rule  now  before  us  applies  only  to  contracts  for 
rule  to  actual  personal  services.  A  contract  of  which  the  perform- 
ance depends  less  directly  on  the  promisor's  health  is  not 
presumed  to  be  conditional.  If  a  man  covenants  to  insure 
his  life  within  a  certain  time,  he  is  not  discharged  by  his 
health  becoming  so  bad  before  the  end  of  that  time  as  to 
make  his  life  uninsurable  (y).  It  has  never  been  supposed 
that  the  current  contracts  of  a  manufacturing  firm  are 
affected  in   law  by  the   managing  partner  being  too  ill 


Limita- 


rule  to 
contracts 
for  actual 
personal 
services. 


(t)  It  has  long  been  settled  that 
the  contract  to  marry  is  so  far  per- 
sonal that  executors,  in  the  absence 
of  special  damage  to  the  personal 
estate,  cannot  sue  upon  it.  Cham- 
berlain V.  Williamson  (1814)  2  M. 
&  S.  408.  And  it  is  now  decided 
that  they  cannot,  except  perhaj^s  for 
special  temporal  damage,  be  sued  : 
Finlay  v.  Ohirney  (1888)  20  Q.  B. 
Div.  494. 


(m)  (1872)  L.  R.  7  Q.  B.  404,  41 
L.  J.  Q.  B.  153. 

{x)  See  Wharton  on  Contracts, 
§  324,  and  Allen  v.  Baher  (1882)  86 
N.  C.  91,  there  cited,  where  the 
Supreme  Court  of  North  Carolina 
expressly  declined  to  follow  Hall  v. 
Wriyht. 

(y)  Arthur  v.  Wynne  (1880)  14 
Ch.  D.  603,  49  L.  J.  Ch.  557. 
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to  attend  to  business,  though  there  are  many  kinds  of 
business  in  which  the  proper  execution  of  an  order  may 
depend  on  the  supervision  of  a  particular  person.  And  in 
general  terms  it  may  be  said  that  no  contract  which  may 
be  performed  by  an  agent  can  be  discharged  by  a  cause  of 
this  kind. 

As  we   saw  in   the    case    of  contracts   falling   directly  Eights 
within  the  rule  in  Taylor  v.  Caldwell,  so  in  the  case  of  acmTired 
contracts  for  personal  services  the  dissolution  of  the  con-  under  the 

.,.,.,  ^  contract 

tract  by  subsequent  impossibility  does  not  aiiect  any  remain, 
specific  right  already  acquired  under  it.  Where  there  is 
an  entire  contract  of  this  kind  for  work  to  be  paid  for 
by  instalments  at  certain  times,  any  instalments  which 
have  become  due  in  the  contractor's  lifetime  remain  due 
to  his  estate  after  the  contract  is  put  an  end  to  by  his 
death  {£).  In  like  manner  where  a  premium  has  been  paid 
for  apprenticeship,  and  the  master  duly  instructs  the 
apprentice  for  a  part  of  the  term,  and  then  dies,  his 
executors  are  not  bound  to  return  the  premium  or  any 
part  of  it  as  on  a  failure  of  consideration  (ct). 

Where  an  existing  contract  is  varied  or  superseded  by  a  Substi- 
subsequent  agreement,  and  the  performance  of  that  agree-  contract 
ment  becomes  impossible  (e.q.,  by  the  death  of  a  person  becoming 

^       .  \    a  J      J  ^  r  impossible 

according  to  whose  estimate  a  sum  is  to  be  assessed)  so  that  of  per- 
the  parties  are  no  longer  bound  by  it,  they  will  be  remitted  o^"^*^'^^- 
to  the  original  contract  if  their  intention  can  thereby  be 
substantially  carried  out.  At  all  events  a  party  for  whose 
benefit  the  contract  was  varied,  and  who  but  for  his  own 
delay  might  have  performed  it  as  varied  before  it  became 
impossible,  cannot  afterwards  resist  the  enforcement  of  the 
contract  in  its  original  form  (6). 

(2)  Stuhhs   V.  Holyioell    Ry.    Co.  Hirst  v.  Tolson  (1850)  2  Mac.  &  G. 

(1867)  L.  R.  2  Ex.  311,  36  L.  J.  Ex.  134,  19   L.  J.    Ch.  441,  purported 

166.  to  be  founded.     Hirst  v.  Tolson  does 

(a)   Whincup   v.   Hughes    (1871)  not,    of  course,    establish  any  rule 

L.  R.  6  C.  P.  78,  40  L.  J.  C.  P.  104,  of  equity. 

dissenting  from  the  view  of  the  com-  (b)  Firth    v.    Midland    Ry.    Co. 

mon  law  on  which  the  decision  in  (1875)  20  Eq.  100,  44  L.  J.  Ch.  313. 
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3.  Impos- 
sibility by 
default  of 
either 
party. 

Default  of 
promisor 
no  excuse, 
but  = 
breach  of 
contract. 


Default  of 
promisee 
discharges 
promisor, 
and  may 
be  treated 
as  breach, 
or  makes 
contract 
voidable 
at  his 
option. 


3.  We  now  come  to  the  case  of  a  contract  becoming  im- 
possible of  performance  by  the  default  of  either  party. 

Where  the  promisor  disables  himself  by  his  own  default 
from  performing  his  promise,  not  only  is  he  not  excused 
(for  which  indeed  authority  would  be  superfluous)  but  his 
conduct  is  equivalent  to  a  breach  of  the  contract,  although 
the  time  for  performance  may  not  have  arrived,  and  even 
though  in  contingent  circumstances  it  may  again  become 
possible  to  perform  it  (c).  A  default  consisting  in  mere 
omission  may  have  the  same  effect.  Where  an  arbitrator 
awards  that  the  defendant  shall  pay  the  plaintiffs  taxed 
costs  of  a  suit  on  a  certain  day,  it  is  the  defendant's  busi- 
ness to  have  them  taxed  before  that  day,  and  it  is  no  excuse 
that  in  fact  he  had  not  notice  of  the  taxation  in  time  to 
pay  them  at  the  time  and  place  fixed  by  the  award  (d). 

On  the  other  hand,  where  the  promisor  is  prevented 
from  performing  his  contract  or  any  part  of  it  by  the  de- 
fault or  refusal  of  the  promisee,  the  performance  is  to  that 
extent  excused  ;  and  moreover  default  or  refusal  is  a  cause 
of  action  on  which  the  promisor  may  recover  any  loss  he 
has  incurred  thereby  (e),  or  he  may  rescind  the  contract 
and  recover  back  any  money  he  has  already  paid  under 
it  (/).  Default  may  consist  either  in  active  interruption 
or  interference  on  the  part  of  the  promisee  (g),  or  in  the 
mere  omission  of  something  without  which  the  promisor 
cannot  perform  his  part  of  the  contract  (h). 


(c)  1  Ko.  Ah.  448,  B.,  citing  21 
E.  IV.  54,  pi.  26 :  "If  you  are  bound 
to  enfeoff  me  of  the  manor  of  D. 
before  such  a  feast,  and  you  make 
a  feoffment  of  that  manor  to 
another  before  the  feast,  you  have 
forfeited  the  bond  nothwithstanding 
that  you  have  the  land  back  before 
the  feast,  having  once  disabled 
yourself  from  making  the  said 
feoffment,"  per  Choke  J. 

(d)  Birjland  v.  Skelton  (1810)  12 
East,  436. 

(c)  As  in  the  familiar  case  of  an 
action  for  non-acceptance  of  goods, 
for  not  furnishing  a  cargo,  &c. ;  so 


with  a  special  contract,  e.g.,  Roberts 
v.  Bury  Commissioners  (1869)  L.  R. 
4  C.  P.  755,  in  Ex.  Ch.  5  C.  P.  310, 
39  L  J.  0.  P.  129. 

(/)  Giles  V.  Edwards  (1797)  7 
T.  R.  181. 

[g)  1  Ro.  Ab.  453,  N. 

(A)  Where  a  condition  can  be 
performed  only  in  the  obligee's 
presence,  his  absence  is  an  excuse, 
1  Ro.  Ab.  457,  U.  A  covenant  to 
make  within  a  year  such  assurance 
as  the  covenantee's  counsel  shall 
devise  is  discharged  if  the  cove- 
nantee does  not  tender  an  assurance 
within  the  year,  ib.  446,  pi.  12. 
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The  principle,  in  itself  well  settled,  is  illustrated  by  Roberta  v. 
several  modem  cases.  Where  the  failure  of  a  building  Commis- 
contractor  to  complete  the  works  by  the  day  specified  is  ^io'i®''^* 
caused  by  the  failure  of  the  other  parties  and  their  archi- 
tect to  supply  plans  and  set  out  the  land  necessary  to 
enable  him  to  commence  the  works,  "  the  rule  of  law 
applies  which  exonerates  one  of  the  two  contracting  parties 
from  the  performance  of  a  contract  when  the  performance 
of  it  is  prevented  and  rendered  impossible  by  the  wrongful 
act  of  the  other  contracting  party"  (i),  and  the  other  party 
cannot  take  advantage  of  a  provision  in  the  contract 
making  it  determinable  at  their  option  in  the  event  of  the 
contractor  failing  in  the  due  performance  of  any  part  of 
his  undertaking  (i).  So  where  it  is  a  term  of  the  contract 
that  the  contractor  shall  pay  penalties  for  any  delay  in  the 
fulfilment  of  it,  no  penalty  becomes  due  in  respect  of  any 
delay  caused  by  the  refusal  or  interference  of  the  other 
party  (k).  Where  a  machine  is  ordered  for  doing  certain 
work  on  the  buyer's  land,  on  the  terms  that  it  is  to  be 
accepted  only  if  it  answers  a  certain  test ;  there,  if  the 
buyer  fails  to  provide  a  fit  place  and  occasion  for  trying 
the  machine,  and  so  deals  with  it  as  to  prevent  a  fair  test 
from  being  applied  according  to  the  contract,  he  is  bound 
to  accept  and  pay  for  the  machine  (I). 

In  Raymond  v.  Minton  (m)  it  was  pleaded  to  an  action  Oases  of 
of  covenant  against  a  master  for  not  teaching  his  appren-  fP^'^f"' 
tice  that  at  the  time  of  the  alleged  breach  the  apprentice 
would  not  be  taught,  and  by  his  own  mlful  acts  prevented 
the  master  from  teaching  him.  This  was  held  a  good 
plea,  for  "  it  is  evident  that  the  master  cannot  be  liable 
for  not  teaching  the  apprentice  if  the  apprentice  will  not 
be    taught."     An    earlier   and    converse  case  is  Ellen  v. 


(i)  Roberts  v.  Bury  Commissioners  L.  J.  C.  P.  68. 

(1869)  L.  R.  5  C.  P.  310,  329.  (0  Muckay    v.     Dick    (1881)    in 

(k)  Holme  v.  Gwp^y  (1838)  3  M.  H.  L.  (Sc),  6  App.  Ca.  251. 

&  W.  387  ;  Russell  v.  I)a  Bandeira  (m)  (1866)  L.  R.  1   Ex.  244,  35 

(1862)    13   C.    B.    N.   S.    149,    32  L.  J.  Ex.  153. 
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Topp  (n),  referred  to  by  the  reporters.  There  a  master 
undertook  to  teach  an  apprentice  several  trades;  it  was 
held  that  on  his  giving  up  one  of  them,  and  thus  making 
the  complete  performance  of  his  own  part  of  the  contract 
impossible,  the  apprentice  was  no  longer  bound  to  serve 
him  in  any.  "If  the  master  is  not  ready  to  teach  in  the 
very  trade  which  he  has  stipulated  [promised]  to  teach, 
the  apprentice  is  not  bound  to  serve."  A  case  of  the  same 
sort  is  put  by  Choke  J.  in  the  Year  Book,  22  Ed.  IV.,  26,  in 
a  case  from  which  one  passage  has  already  been  given. 

"  If  I  am  bound  to  Catesby  [then  another  judge  of  the  Common  Pleas] 
that  my  son  shall  serve  him  for  seven  years,  and  I  come  with  my  son  to 
Catesby,  and  oflfer  my  son  to  him,  and  he  will  not  take  him,  there  because 
there  is  no  default  on  my  part  I  shall  not  forfeit  the  bond.  In  like  manner 
if  he  took  my  son  and  afterwards  within  the  term  sent  him  away,  it  is 
unreasonable  that  this  should  be  a  forfeiture." 

Alterna-         Where  a  contract  is  in  the  alternative  to  do  one  of  two 

tive  con-  .       ,  ,.  ,  „  , ,  .     . 

tract.         thmgs  at  the  promisor  s  option,  and  one  or  them  is  impos- 
Where  one  q['jq\q^  ^j^q  promisor  is  bouiid  to   perform    that  which    is 
possible,     possible   (o).     We   find   the   rule    clearly   stated   in   the 
Weonr^"    Digest   (p).     Where  one  of  two  things  contracted  for  in 
must  be      the  alternative  subsequently  becomes  impossible,  it  is  a 
Where  one  question  of  construction  for  which  no  positive  rule  can  be 
becomes     jg^^^  down,  whether  according  to  the  true  intention  of  the 
sible,         parties  the  promisor  must  perform  the  alternative  which 
of*con*^°°  remains  possible,  or  is  altogether  discharged  (q).     It  was 
struction.    held,  indeed,  in  Laughters  case  (r)  that  where  the  con- 
dition of  a  bond  is  for  either  of  two  things  to  be  done  by 
the  obligor,  and  one  of  them  becomes  impossible  by  the 
act  of  God,  he  is  not  bound  to  perform  the  other.     But 
this  is  to  be  accounted  for  by  the  peculiar  treatment  of 
bonds,  of  which  we   shall   speak   presently,  the   right  of 


(n)  (1851)  6  Ex.  424,  442,  20  L.  dari'i   proinde   erit  atque   te   sisti 

J.  Ex,  241.  solummodo  stipulatus   essem.      D. 

(o)  Da  Costa  v,  Davis  (1778)  1  B.  45. 1.  de  v.  o.  97  pr. 

&  P.  242.  {q)  Barkioorth  v.  Young  (1856)  4 

{p)  Si    ita    stipulatus    fuero  :    te  Drew.  1,  25,  26  L.  J.  Ch.  153. 

tiati  J  nisi  ateteria,  hippocentaurum  (r)  5  Go.  Hep.  21  6. 
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election  being  part  of  the  benefit  of  the  condition,  of  which 
the  obligor  is  not  to  be  deprived.  And  even  as  to  bonds 
the  general  proposition  has  been  denied  (s).  In  the 
absence  of  anything  to  show  the  intention  in  the  particular 
case,  the  presumption  should  surely  be  the  other  way, 
namely,  that  the  promisor  should  lose  his  election  rather 
than  the  promisee  lose  the  whole  benefit  of  the  contract. 
Where  either  the  promisor  or  the  promisee,  having  the 
right  under  a  contract  to  choose  which  of  two  things  shall 
be  done,  chooses  one  which  becomes  impossible  after  the 
choice  is  determined,  there  (on  authority  as  well  as  prin- 
ciple) it  is  the  same  as  if  there  had  been  from  the  first 
a  single  unconditional  contract  to  do  that  thing  (t).  In 
Roman  law  the  presumption  seems  distinctly  in  favour  of 
the  promisor  remaining  bound  bo  do  what  is  possible  (lu)  ; 
otherwise  it  agrees  with  ours  (v).  The  exception  as  to  Effects  of 
mora  in  the  extract  given  in  the  note  shows  the  applica- 
tion here  of  the  general  rule  as  to  impossibility  caused  by 
acts  of  the  parties.  The  case  put  is  that  the  creditor  has 
made  his  election  (to  have  Stichus,  suppose)  but  has 
neglected  or  refused  to  accept  Stichus :  now  if  Stichus  dies 
he  cannot  demand  Pamphilus.  It  is  the  same  as  if  there 
had  been  a  single  promise,  and  the  performance  made 
impossible  by  the  promisee's  default.  The  same  rule  is 
given  in  another  passage  (x). 

(s)  See  note  {q),  previous  page.  tunc    enim    perinde    solus   ille  qui 

(t)  Brmvn  v.  Royal  Insurance  Co,  decessit  praebetur  ac  si  solus  in  ob- 

(1859)  p.  389,  above.  ligationeoa  deductus  fuisset.     Quod 

(u)  Save  that  in  the  case  of  an  si  promissoris  fuerit  electio,  de- 
alternative  obligation  to  deliver  functo  altero  {i.e.  before  election 
specific  objects  at  the  promisor's  made),  qui  superest  aeque  peti 
election  he  still  has  an  election  in  potest.  D.  46.  3.  de  solut.  et.  lib. 
solutione,  as  it  is  said,  i.e.  he  may  at  95  pr.  He  proceeds  to  this  curious 
his  option  pay  the  value  of  that  question  :  What  if  one  dies  by  the 
which  has  perished.  See  Vange-  debtor's  default  before  election 
row,  Pand.  §  569,  note  2  (3.  22  sqq.)  made,  and  afterwards  the  other 
where  the  subject  is  fully  worked  dies  without  his  default  ?  No  ac- 
out.  tion    can    be    maintained    on    the 

(v)  Papinian  says  :    Scichum  aut  stipulation,  but  there  is  a  remedy 

Pamphilum,  utrum  ego  velim,  dare  by  doli  actio. 

spondes  1    altero  mortuo,  qui   vivit  (x)    Stipulatus  sum  Damam   aut 

solus  petetur,  nisi  si  mora  facta  sit  Erotem  servum  dari,   cum  Damam 

in  eo  mortuo,  quem  petitor  elegit ;  dares,  ego  quominus   acciperem   in 
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Condi- 
tional 
contracts. 


In  what 
■ways  con- 
dition 
may  be 
necessary 
or  impos- 
sible. 


There  is  yet  something  to  be  said  of  the  treatment  of 
conditional  contracts  where  the  condition  is  or  becomes 
impossible.  A  condition  may  be  defined  for  the  present 
purpose  as  an  agreement  or  term  of  an  agreement  whereby 
the  existence  of  a  contract  is  made  to  depend  on  a  future 
contingent  event  assigned  by  the  will  of  the  parties  {y). 

The  condition  maybe  either  that  an  event  shall  or  that 
it  shall  not  happen,  and  is  called  positive  or  negative 
accordingly.  Now  the  event  which  is  the  subject-matter 
of  the  condition,  instead  of  being  really  contingent,  may  be 
necessary  or  impossible,  in  itself  or  in  law.  But  the  nega- 
tion of  a  necessary  event  is  impossible  and  the  negation 
of  an  impossible  event  is  necessary.  It  therefore  depends 
further  on  the  positive  or  negative  character  of  the  con- 
tingency whether  the  condition  itself  is  necessary  or 
impossible. 

Thus  we  may  have  conditional  promises  with  conditions 
of  these  kinds: 

Necessary: 

(a)  By  affirmation  of  a  necessity.  As  a  promise  to  pay 
100^.,  "if  the  sun  shall  rise  to-morrow." 

(j8)  By  negation  of  an  impossibility :  "  If  J.  S.  does  not 
climb  to  the  moon,"  or  "if  my  executor  does  not  sue  for 
my  debt  to  him." 

Impossible : 

(7)  By  affirmation  of  an  impossibility:  "If  J.  S.  shall 
climb  to  the  moon,"  or  "if  J.  S.  shall  create  a  new  manor." 

(S)  By  negation  of  a  necessity:  "If  the  sun  shall  not 
rise  to-morrow,"  or  "if  my  jDersonal  estate  shall  not  be 
liable  to  pay  my  debts"  {z). 

It  is  obvious  that  as  a  matter  of  logical  construction  the 


mora  fui ;  mortuus  est  Dama  ;  an 
putes  me  ex  stipulatu  actionem 
habere  ?  Respondit,  secundum  Mas- 
surii  Sabini  opinionem  puto  to  ex 
stipulatu  agere  non  posse  ;  nam  is 
recte  existimabat,  si  per  debitorem 
mora  non  esset,  quominus  id  quod 


debebat  solveret,  continuo  eum 
debito  liberari.  D.  45.  1.  de  v.  0. 
105. 

iy)  Savigny,  Syst.  §116  (3.121); 
Potbier,  Obi.  §  199. 

(z)  Slightly  modified  from  Sa- 
vigny,  Syst.  §  121  (3.  156,  158). 
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forms  (a)  and  (/3)  are  equivalent  to  unconditional  promises, 
(7)  and  (S)  to  impossible  or  nugatory  promises.  And  so 
we  find  it  dealt  with  by  the  Roman  law  (a).  It  is  equally 
obvious  that  (still  as  a  matter  of  logical  construction)  there 
is  nothing  to  prevent  the  condition  from  having  its  regular 
effect  if  the  event  is  or  becomes  impossible  in  fact.  For 
example,  "if  A.  shall  dig  1000  tons  of  clay  on  B.'s  land 
in  every  year  for  the  next  seven  years:"  here  there  may 
not  be  so  much  clay  to  be  dug  or  A.  may  die  in  the  first 
year.  But  a  promise  so  conditioned  is  perfectly  consistent 
and  intelligible  without  importing  any  further  qualification 
into  it;  and  it  is  obviously  more  difficult  to  infer  that  some 
further  qualification  was  intended  than  in  the  case  of  a 
direct  and  unconditional  contract  by  A.  himself  to  dig  so 
much  clay. 

Direct  covenants  or  promises  dependent  on  express  con- 
ditions must  be  construed  with  reference  to  these  general 
principles :  beyond  this  no  rule  can  be  given  except  that 
effect  is  to  be  given  so  far  as  possible  to  the  real  meaning 
of  the  parties  (b). 

Practically  the  discussion  in  our  books  of  conditions  and  Treatmen 
their  effect  on  the  legal  transactions  into  which  they  enter  tions  in 
is  limited  to  the  following  sorts  of  questions  :  English 

1.  What  contracts  are  really  conditional,  or  in  technical 
language,  what  amounts  to  a  condition  precedent  (6) : 

2.  The  effect  of  conditions  and  conditional  limitations 
in  conveyances  at  common  law  and  under  the  Statute  of 
Uses  (which  topics  are  obviously  beyond  our  present 
scope) : 

3.  The  effect  of  conditions  in  bonds.  This  form  of  con- 
tract is  now  used  only  for  certain  special  purposes,  but  was 


(a)  "  Si  imposaibilis  condicio  obli-  stipuletur  :    Si   digito   caelum   non 

gationibus     adiciatur,    nihil    valet  attigero,  dare  spondes  ?  pure  facta 

stipulatio.     Impossibilis  autem  con-  obligatio  intellegitur  ideoque  statim 

dicio  habetur,  cui    natura   impedi-  petere  potest."     I.  3.    19.   de  inut. 

mento  est  quo  minus  existat,  veluti  stipul.  §  11. 
si  quis  ita  dixerit :  Si  digito  caelum  (b)  Supra,  Ch.  VI.,  p.  248, 

attigero,  dare   spondes  ?    At   si  ita 


ment. 
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formerly  of  general  application,  insomuch  that  almost  all 
the  older  learning  on  the  construction  and  performance  of 
contracts  is  to  be  found  under  the  head  of  conditions. 
Here  there  are  some  peculiarities  which  call  for  our  atten- 
tion in  this  place. 
Bonds.  So  far  as  the  form  goes,  a  bond  is  a  contract  dependent 

DiffcrGiic© 

between     OH  a  negative  condition.     In  the  first  instance  the  obligor 
the  tech-    professes  to  be  bound  to  the  oblisfee  in  a  sum  of  a  certain 

nical  form  ^  .... 

and  the      amount.     Then    follows  the  condition,  showing  that  if  a 

ing  of  the'  certain  event  happens  (generally  something  to  be  done  by 
instru-  the  obligor)  the  bond  shall  be  void,  but  otherwise  it  shall 
remain  in  force.  "  The  condition  is  subsequent  to  the 
legal  obligation  ;  if  the  condition  be  not  fulfilled  the 
obligation  remains  "  (c).  This  is  in  terms  a  promise,  stated 
in  a  singularly  involved  way,  to  pay  a  sum  of  money  if  the 
event  mentioned  in  the  condition  does  not  happen.  But 
this,  as  everybody  knows,  is  not  the  true  nature  of  the  con- 
tract. The  object  is  to  secure  the  performance  of  the 
condition,  and  the  real  meaning  of  the  parties  is  that  the 
obligor  contracts  to  perform  it  under  the  conventional 
sanction  of  a  penal  sum.  This  view  is  fully  recognized  by 
the  modern  statutes  regulating  actions  on  bonds,  by  which 
the  penalty  is  treated  as  a  mere  security  for  the  performance 
of  the  contract  or  the  payment  of  damages  in  default  (d) 
On  principle,  therefore,  a  bond  with  an  impossible  con- 
dition, or  a  condition  which  becomes  impossible,  should 
be  dealt  with  just  as  if  it  were  a  direct  covenant  to  per- 
form that  which  is  or  becomes  impossible.  In  the  former 
case  the  bond  should  be  void,  in  the  latter  the  rule  in 
Taylor  v.  Caldvjell  (e)  would  determine  whether  it  were 
avoided  or  not.  We  have  seen  that  where  the  condition 
is  illegal  our  Courts  have  found  no  difficulty  in  considering 
the  bond  as  what  in  truth  it  is,  an  agreement  to  do  the 


((•)  Sir  W.  W.  FoUett,  arg.  Bes-  Dania  (1872)  L.  R.  8  Ex.  19,  42  L. 

wick  V.  Swindells  (1835)  3  A.  &  E.  J.  Ex.  33. 
875.  (c)  (1863)  3  B.  &  S.  826,  supra,  p 

(d)  As  to  these,   see   Preston   v.  395. 
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illegal  act.     But  in  the  case  of  impossibility  the  law  has  Where 

■^  1      •  f.       1         1  condition 

stuck  at  the  merely  formal  view  of  a  bond  as  a  contract  to  immedi- 
pay  the  penal  sum,  subject  to  be  avoided  by  the  perform-  **gg{^i^' 
ance   of  the   condition ;   accordingly   if  the    condition   is  obligation 
impossible  either  in  itself  or  in  law  the  obligation  remains  j^^^.^  ^'^_ 

absolute.  cording  to 

"  If  a  man  be  bound  in  an  obligation,  &c.,  with  condition  formal 

that  if  the  oblisfor  do  go  from  the  church  of  St.  Peter  in  constmc- 

.  .      .     tion- 

Westminster  to  the  church  of  St.  Peter  in  Rome  within 

three  hours,  that  then  the  obligation  shall  be  void.     The 

condition  is  void  and  impossible  and  the  obligation  standeth 

good."     So,  again,  if  the  condition  is  against  a  maxim  or 

rule  in  law,  as  "  if  a  man  be  bound  with  a  condition  to 

enfeoff  his  wife,  the  condition  is  void  and  against  law, 

because  it  is  against  the  maxim  in  law,  and  yet  the  bond 

is  good  "  (/). 

In  the  same  way,  "  when  the  condition  of  an  obligation 
is  so  insensible  and  incertain  that  the  meaning  cannot  be 
known,  there  the  condition  only  is  void  and  the  obligation 
good  "  (g). 

On  the  point  of  subsequent  impossibility,  however,  the  But  sub- 
strictly  formal  view  is  abandoned,  and  an  opposite  result  impossi- 
arrived  at,  but  still  in  an  artificial  way.     The  condition,  it  bjUty  is  a 
is  said,  is  for  the  benefit  of  the  obligor,  and  the  perform- 
ance thereof  shall  save  the  bond ;  therefore  he  shall  not 
lose  the  benefit  of  it  by  the  act  of  God  (A),  and  where  the 
condition  is  possible  at  the  date  of  the  instrument,  "  and 
before  the  same  can  be  performed  the  condition  becomes 
impossible  by  the  act  of  God,  or  of  the  law,  or  of  the 
obligee,  there  the  obligation  is  saved  "  (i) ;  or  as  another 
book  has  it,  "the  obligation  and  the  condition  both  are 


(/)  Co.   Lit.    2066   (some  of  the  London   to  Rome   being  not  quite 

fee's  in  Coke's  text  are   omitted).  forty-eight  hours. 

To  the  same  effect  Shepp.  Touchst.  (g)  Shepp.  Touchst.  373. 

372.      As  to  going   to   Rome  the  (h)  This  reasoning  appears  both 

more  usual  phrase  in  the  old  books  in  Laughter's  ca.   5  Co.  Rep.    216, 

is   three  days  ;   which   is    now  in-  and  Lamb's  ca.  ib.  236. 

applicable,  the  course  of  post  from  (i)  Co.  Lit.  206a. 
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become  void "  (k).  "  Generally  if  a  condition  that  was 
possible  when  made  is  become  impossible  by  the  act  of 
God,  the  obligation  is  discharged  "  {l).  As  to  the  acts  of 
the  law  and  of  the  obligee  this  agrees  with  the  doctrine  of 
contracts  in  general :  as  to  inevitable  accident  it  establishes 
a  different  rule.  The  decision  in  Laughter's  case  {swpra, 
p.  410)  was  an  application  of  the  same  view,  and  it  there- 
fore appears  that  there  should  never  have  been  any 
question  of  extending  it  to  direct  covenants  or  contracts. 

The  peculiar  law  thus  laid  down  is  distinctly  recognized 
by  modern  authorities  {^tn).  However,  if  a  bond  appears 
on  the  face  of  it  to  be  given  to  secure  the  performance  of 
an  agreement  which  it  recites,  the  condition  will  take 
effect  according  to  the  true  intention  of  the  agreement 
rather  than  the  technical  construction  resulting  from  the 
form  of  the  instrument  {n). 


Alterna- 
tive con- 
ditions, 
and  de- 
fault of 
parties ; 
same  law 
as  for 
ordinary 
contracts. 


Alternative  conditions,  at  any  rate  as  to  immediate  im- 
possibility, and  conditions  made  impossible  by  the  default 
of  the  parties,  or  otherwise  than  by  the  "  act  of  God,"  are 
treated  in  the  same  way  as  direct  promises. 

"  When  a  condition  becomes  impossible  by  the  act  of  the  obligor,  such 
impossibility  forms  no  answer  to  an  action  on  the  bond  "  (o). 

"  When  the  condition  of  an  obligation  is  to  do  two  things  by  a  day,  and 
at  the  time  of  making  the  obligation  both  of  them  are  possible,  but  after, 
and  before  the  time  when  the  same  are  to  be  done,  one  of  the  things  is 
become  impossible  by  the  act  of  God,  or  by  the  sole  act  and  laches  of  the 
obligee  himself ;  in  this  case  the  obligor  is  not  bound  to  do  the  other  thing 
that  is  possible,  but  is  discharged  of  the  whole  obligation.  But  if  at  the 
time  of  making  of  the  obligation  one  of  the  things  is  and  the  other  of  the 
things  is  not  possible  to  be  done,  he  must  perform  that  which  is  possible. 
And  if  in  the  first  case  one  of  the  things  become  impossible  afterwards  by 
the  act  of  the  obligor  or  a  stranger,  the  obligor  must  see  that  he  do  the 
other  thing  at  his  peril."     If  the  condition  be  that  A.  shall  marry  B.  by 


{k)  Shepp.  Touchst.  372. 

(0  Eo.  Ab.  1.  449,  G,  pi.  1 ; 
repeated  on  p.  451,  I,  pi.  1. 

(m)  1  Wms.  Saund.  238 ;  per 
Williams  J.  Brown  v.  Mayor  of 
London  (1861)  9  C.  B.  N.  S.  726, 


747,  30  L.  J.  C.  P.  225,  230. 

(n)  Besvnck  v.  Swindells  (1835) 
Ex.  Ch.  3  A.  &  E.  868. 

(o)  Per  Cur.  Beswick  v.  Svnndells, 
3  A.  &  E.  at  p.  883. 
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a  day,  and  before  the  day  the  obligor  himself  doth  marry  her  :  in  this  case 
the  condition  is  broken.  But  if  the  obligee  marry  her  before  the  day,  the 
obligation  is  discharged  (^). 

"  If  a  man  is  bound  to  me  in  201.  on  condition  that  he  pay  me  10?.,  in 
that  case  if  he  tender  me  the  money  and  I  refuse  he  is  altogether  excused 
from  the  obligation,  becauee  the  default  is  on  my  part  who  am  the 
obligee"  {q). 

The  Indian  Contract  Act,  s.  56,  is  so  worded  as  to  extend  Indian 
the  ride  in  Taylor  v.  Caldwell  to  every  kind  of  contract,  j^^  ^ 
This  is  a  wide  and  (it  must  be  assumed)  a  deliberate 
departure  from  the  common  law- 

(p)   Shepp.    Touchst.    382,    392.  {q)  Brian  C.J.  22  Ed.  IV.  26. 

And  see  pp.  393-4. 
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CHAPTER   IX. 
Mistake. 


Part  I.    Of  Mistake  in  General. 

Conditions  HiTHERTO  we  have  been  dealing  with  perfectly  general 
reality  or  conditions  for  the  formation  or  subsistence  of  a  valid  con- 
freedom  of  ^pact,  and  as  a  consequence  of  this  the  rules  of  law  we 
have  had  occasion  to  explain  are  for  the  most  part 
collateral  or  even  paramount  to  the  actual  intention  or 
belief  of  the  parties.  Apparent  exceptions  occur,  but 
mostly  in  cases  where  the  rules  are  found  to  be  reducible 
to  rules  of  construction.  We  have  had  before  us,  on  the 
whole,  the  purely  objective  conditions  of  contract ;  the 
questions  which  must  be  answered  before  the  law  can  so 
much  as  think  of  giving  effect  to  the  consent  of  the 
parties.  We  now  come  to  a  set  of  conditions  which  by 
comparison  with  the  foregoing  ones  may  be  called  subjec- 
tive. The  consent  of  the  parties  is  now  the  central  point 
of  the  inquiry,  and  our  task  is  to  examine  how  the  legal 
validity  of  an  agreement  is  affected  when  the  consent  or 
apparent  consent  is  determined  by  certain  causes. 

The  existence  of  consent  is  ascertained  in  the  first  in- 
stance by  the  rules  and  principles  set  forth  in  the  first 
chapter.  When  the  requirements  there  stated  are  satisfied 
by  a  proposal  duly  accepted,  there  is  on  the  face  of  things 
a  good  agreement,  and  the  mutual  communications  of  the 
parties  are  taken  as  the  expression  of  a  valid  consent.  But 
we  still  require  other  conditions  in  order  to  make  the  con- 
sent binding  on  him  who  gives  it,  although  their  absence 
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is  in  general  not  to  be  assumed,  and  the  party  seeking  to 
enforce  a  contract  is  not  expected  to  give  affirmative  proof 
that  they  have  been  satisfied.     Not  only  must  there  be 
consent,  but  the  consent  must  be  true,  full,  and  free. 

Thereality  and  completeness  of  consent  maybe  affected  (a) 
by  ignorance,  that  is,  by  wrong  belief  or  mere  absence 
of  infoimation  or  belief  as  to  some  fact  material  to  the 
agreement.  Freedom  of  consent  may  be  affected  by  fear 
or  by  the  consenting  ]  arty  being,  though  not  in  bodily  or 
immediate  fear,  yet  so  much  under  the  other's  power,  or  in 
dependence  on  him,  as  not  to  be  in  a  position  to  exercise 
his  own  deliberate  choice.  Now  the  results  are  different 
according  as  these  states  of  mind  are  or  are  not  due  to  the 
conduct  of  the  other  jarty  (or,  in  certain  cases,  to  a 
relation  between  the  parties  independent  of  the  particular 
occasion).  When  they  are  so,  the  legal  aspect  of  the  case 
is  altogether  changed,  and  we  look  to  that  other  party's 
conduct  or  position  rather  than  to  the  state  of  mind  in- 
duced by  it.  We  speak  not  of  Mistake  induced  by  Fraud, 
but  of  Fraud  simply,  as  a  ground  for  avoiding  contracts, 
though  there  can  be  no  Fraud  where  there  is  no  Mistake. 
We  have  then  the  following  combinations : 


A.  Ignorance. 

A.  Not  caused  by  act  (6)  of  other  party,  is  re- 

ferred  in  law  to  the  head  of  Mistake. 

Caused  by  act  [h)  of  other  party 

B.  without  wrongful  intention.  Misrepresentation, 
c,                with  wrongful  intention.  Fraud. 


Classifica* 
tion  and 
legal  con- 
sequences 
of  Mis- 
take, 
Fraud,  &c 


B.  Fear,  or  dependence  excluding  freedom  of  action. 
Not  caused  by  acts  of  other  party  or  relation 

between  the  parties.  (Imnaaterial). 

n.  Caused  by  such  acts.  Duress  or  Coercion 

H.  By  Buch  relation.  Undue  influence. 


(a)  It  is  quite  wrong,  as  Savigny 
has  shown,  to  pay  that  a  consent 
determined  by  mistake,  fraud,  or 
coercion  is  no  consent.  Syst.  §§  114, 
115  (3.  98  sqq.).  If  it  were  so  the 
agreement  wonid  be  absolutely  void 
in  all  cases  :  a  reductio  ad  absurdum 
which  isrolefs  croplete  for  English 


than  for  Roman  law.  See  per  Lord 
Cranworth,  Bnyse  v.  Rossborough 
(1856-7)  6  H.  L.  C.  at  p.  44,  and 
per  Lord  Chelmsford,  Oakes  v. 
Turquand  {18Q7)  L.  E.  2  H.  L.  at 
p.  349. 

(6)  It  will  be  seen  hereafter  that 
omissions  are  equivalent  to  acts  for 

E  E  2 
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The  legal  consequences  of  these  states  of  things  are 
exceedingly  various. 

A.  Mistake  does  not  of  itself  affect  the  validity  of  con- 
tracts at  all  (c).  But  mistake  may  be  such  as  to  prevent 
any  real  agreement  from  being  formed ;  in  which  case  the 
agreement  is  void :  or  mistake  may  occur  in  the  ex- 
pression of  a  real  agreement ;  in  which  case,  subject  to 
rules  of  evidence,  the  mistake  can  be  rectified.  There 
are  also  rules  in  the  construction  of  certain  species  of 
contracts  which  are  founded  on  the  assumption  that 
the  expressions  used  do  not  correspond  to  the  real  inten- 
tion {d). 

B.  Contracts  induced  by  misrepresentation  are  not  void. 
In  many  cases,  and  under  conditions  depending  on  the 
nature  of  the  contract,  they  are  voidable  at  the  option  of 
the  party  misled. 

c.  Contracts  induced  by  fraud  are  not  void,  but  voidable 
at  the  option  of  the  party  deceived. 

D,  E.  Contracts  entered  into  under  coercion  or  undue 
influence  are  not  void,  but  voidable  at  the  option  of  the 
party  on  whom  coercion  or  undue  influence  is  exercised. 

In  almost  every  branch  of  the  subject  there  have  been 
differences  between  the  doctrines  of  the  common  law  and 
those  of  equity  ;  the  real  extent  of  these  differences,  how- 
ever, is  often  far  from  easy  to  ascertain. 

These  topics  have  now  to  be  considered  in  order.  And 
first  of  Mistake. 

Mistake:  The  whole  topic  is  surrounded  with  a  great  deal  of  con- 
and'con^.^^  fusion  in  our  books,  though  on  the  whole  of  a  verbal  kind, 
fusions  and  more  embarrassing  to  students  than  to  practitioners, 
the  sub-  ^  Exactly  the  same  kind  of  confusion  prevailed  in  the  civil 
ject.  la-yy  (whence  indeed  some  of  it  has  passed  on  to  our  own) 

until  Savigny  cleared  it  up  in  the  masterly  essay  which 

this  purpose  in  certain  exceptional  immaterial.    As  Fear  is  to  Coercion, 

cases.  so  is  Mistake  to  Fraud.     Sav.  Syst. 

(c)  Just  as  fear,  merely  as  a  state  3.  116. 

of  mind   in  the  party,  is  in  itself  (d)  P.  245,  above. 
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forms  the  Appendix  to  the  third  volume  of  his  System 
The  principles  there  established  by  him  have  been  fully 
adopted  by  later  writers  (e),  and  appear  to  be  in  the  main 
applicable  to  the  law  of  England. 

The  difficulties  which  have  arisen  as  well  with  us  as  in 
the  civil  law  may  be  accounted  for  under  the  following 
heads : 

(1.)  Confusion  of  proximate  with  remote  causes  of  legal 
consequences  :  in  other  words,  of  cases  where  mistake  has 
legal  results  of  its  own  with  cases  where  it  determines  the 
presence  of  some  other  condition  from  which  legal  results 
follow,  or  the  absence  of  some  other  condition  from  which 
legal  results  would  follow,  or  even  where  it  is  absolutely 
irrelevant. 

(2.)  The  assertion  of  propositions  as  general  rules  which 
ought  to  be  taken  with  reference  only  to  particular  effects 
of  mistake  in  particular  classes  of  cases.  Such  are  the 
maxim  Non  videntur  qui  errant  consentire  and  other 
similar  expressions,  and  to  some  extent  the  distinction 
between  ignorance  of  fact  and  of  law  (/). 

(3.)  Omission  to  assign  an  exact  meaning  to  the  term 
"  ignorance  of  law  "  in  those  cases  where  the  distinction 
between  ignorance  of  law  and  ignorance  of  fact  is  material 
(the  true  rule,  affirmed  for  the  Roman  law  by  Savigny, 
and  in  a  slightly  different  form  for  English  law  by  Lord 
Westbury  (g),  being  that  "  ignorance  of  law  "  means  only 
ignorance  of  a  general  rule  of  law,  not  ignorance  of  a  right 
depending  on  questions  of  mixed  law  and  fact,  or  on  the 
true  construction  of  a  particular  instrument). 

It  is  needless  to  point  out  in  detail  how  these  influences 
have  operated  on  our  books  and  even  on  judicial  expres- 

(e)  Some  of  his  conjectural  deal-  B.  ac  P.  1.  ii.  c.  11,  6,     'De  pacto 

ings  with  specific  anomalies  in  the  errantis  perplexa  satis  tractatio  est.' 

Roman   texts   are   at  least  daring,  (/)  See  Savigny's  Appendix,  Nos. 

but  this  does  not  concern  English  VII.,  VIII.  Syst.  3.  342,  344. 

students.        Vangerow     gives     the  {fj)  Cooper  v.  Fldbbs  (1867)  L.  E. 

general  doctrine  (Pand.  §  83,  1.  116  2  H.  L.   at  p.   170  :  to  which  the 

sqq.)  and  its  special  application  to  dicta    in   the    later    ca«e   of    Earl 

contract   {ib.   §    604,    3.   275)   in   a  Beauchamp  v.  Winn  (1873)  L.  R.  6 

compact  and  useful  form.     For  the  H.    L.     223,    really   add    little    or 

old  difficulties  cp.  Grotius  De  lure  nothing. 
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sions  of  the  law.  We  rather  proceed  to  deal  with  the 
matter  affirmatively  on  that  which  appears  to  us  its  true 
footing. 

A.  General      A.  Mistake  in  general. 

Mistake  as      "^^^  general  rule  of  private  law  is  that  mistake  as  such 

tuch  in-      has  no  legal  effects  at  all.     This  may  be  more  definitely 

ODerative:  ,         ^  ,, 

expressed  as  lollows  : 

When  an  act  is  done  under  a  mistake,  the  mistake  does 

not  either  add  anything  to  or  take  away  anything  from  the 

legal  consequences  of  that  act  either  as  regards  any  right 

of  other  persons  or  any  liability  of  the  person  doing  it,  nor 

does  it  produce  any  special  consequences  of  its  own  ; 

except  Unless  knowledge  of  something  which  the  mistake  pre- 

the^spe(nal  ^^^^^   from    being    known,    or    an    intention    necessarily 

nature  of    depending  on  such  knowledge,  be  from  the  nature  of  the 

knowledge  particular  act  a  condition  precedent  to  the  arising  of  some 

IS  a  con-     right  or  duty  uuder  it. 

precedent  Special  exceptions  to  the  rule  exist,  but  even  these  are 
cons?  founded  on  special  reasons  beside,  though  connected  with, 
quences.     the  mistake  itself. 

There  are  abundant  examples  to  show  the  truth  of  this 

proposition  in  both  its  branches. 

As  to  the        First,  mistake  is  in  general  inoperative  as  to  the  legal 

thTper^on  Position  or  liability  of  the  party  doing  an  act.     We  must 

acting        premise  that  a  large  class  of  cases  is  altogether  outside  this 

mistake,     question,  as  appears  by  the  qualification  with  which  the 

rule  has  just  been  stated  ;  those,  namely,  where  a  liability 

attaches  not  to  the  doing  of  an  act  in  itself,  but  to  the 

doing  of  it  knowingly.     There,  if  the  act  is  done  without 

knowledge,  the  offence  or  wrong  is  not  committed,  and  no 

liability  arises.     It  is  not  that  ignorance  is  an  excuse  for 

the  wrongful  act,  but  that  there  is  no  wrongful  act  at 

all  (/i). 

(h)  The  wider  question  how  far  Digest   of  Criminal   Law,  Art.  34, 

and  under  what  conditions  ignorance  lle<j.  v.  Prince  (1875)  L.  R.  2  C.  C. 

of  fact  excludes  criminal  liability  is  R.  151,  44  L.  J.  M.  C.  122  ;   and 

beyond  the  scope  of  this  work,  and  consult  O.  W.  Holmes,  The  Common 

too  important  to  be  discussed  inci-  Law,  pp.  49  sqq. 
dentally.      See    thereon    Stephen's 
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It  is  certain  that  ignorance  is  as  a  rule  no  excuse  as  Wrongful 

1 3gards  either  the  liabilities  of  a  quasi-criminal  kind  which  ignorance 

arise  under  penal  statutes  (i)  or  such  as  are  purely  civil.  ^^  general 
.  ^  .  -^         "^  .  no  excuae. 

Thus  Ignorance  of  the  real  ownership  of  property  is  no 

defence  to  an  action  for  its  recovery,  except  for  carriers  and 
a  few  other  classes  of  persons  exercising  public  employ- 
ments of  a  like  nature,  who  by  the  necessity  of  the  case 
are  specially  privileged  (j).     Again,  railway  companies  and 
other  employers  have  in  many  cases  been  held  liable  for 
acts  of  their  servants  done  as  in  the  exercise  of  their 
regular  employment,  and  without  any  unlawful  intention, 
but  in  truth  unlawful  by  reason  of  a  mistake  on  the  part 
of  the  servant :  the  act  being  one  which,  if  the  state  of 
circumstances  supposed  by  him  did  exist,  would  be  within 
the   scope   of  his   lawful   authority   (k).     Of  course   the 
servant  himself  is  equally  liable.     Here,  indeed,  it  looks 
at  first  sight  as  if  the  mistake  gave  rise  to  the  employer's 
liability.    For  the  act,  if  done  with  knowledge  of  the  facts, 
and  so  merely  wrongful  in  intention  as  well  as  in  effect, 
would  no  more  charge  the  employer  than  if  done  by  a 
stranger.    But  it  is  not  that  mistake  has  any  special  effect, 
but  that  knowledge,  where  it  exists,  takes  the  thing  done 
out   of  the   class  of  authorized  acts.     The  servant  who 
commits  a  wilful  and  gratuitous  (I)  wrong  (or  goes  out  of 
his  way  to  do  something  which  if  the  facts  were  as  he 
thought  might   be   lawful   or   even   laudable,  but  which 

(i)  That     igQorance     caanot     be  Swindon  Local  Board  (1874)  L.  R. 
pleaded    in  discharge    of    statutory  9  C.  P.  575,  43  L.  J.  C.  P.  575  (em- 
penalties,    see    Carter    v.   McLaren  ployer  not  liable).     See  further  on    - 
(1871)  L.  K.  2  Sc,  &  D.  125-6.  the  principles  governing  this  class 

ij)  Fowler  v.  Hollins  (1872)  Ex.  of  cases,  Bank  of  Xew  South  Wales 

Ch.,  L.  R.  7  Q.  B.  616,  afifd.  in  H.  v.  Owston  (1879)  (J.  C),  4  App.  Ca. 

L.  nom.  Hollins  v.  Fowler   (1S74-5)  270,  48  L.  J.  P.  C.  25. 
L.  R.  7  H.  L.  757.  (I)  A  wilful  trespass  which  is  not 

ik)  See  the  distinction  explained  gratuitous,  but  done  in  the  course 

and  illustrated  by  Poulton  v.  L.  <k  S.  of  employment  and  for  the  master's 

W.  R.  Co.  (1867)  L,  R.  2  Q.  B.  534,  intended  benefit,  though  without  or 

36  L.  J.  Q.  B.  294,  and  several  later  against  orders,  may  make  the  master 

cases:  the  last  are  Bayley  \.  Man-  liable:    a-  in    Limpus   v.    London 

Chester,  ibc.  Ry.   Co.  (1872)  Ex.  Ch.  General    Omnibus    Co.     (1862)    (Ex. 

L.  R.  8  C.  P.  148,  42  L.  J.  C.  P.  78  Ch.),  1  H.  &  C.  526,  32  L.  J:  Ex.  34. 
(employer    liable)  ;    Bjlingbroke    v. 
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he  has  no  charge  to  do)  is  no  longer  about  his  master's 
business. 
Excep-      .      Real  exceptions  are  the  following : — An  officer  of  a  court 
iir^ciar      ^^^  ^^®  quasi-j udicial  duties  to  perform,  such  as  those 
process,'      of  a  trustee  in  bankruptcy,  is  not  psrsonally  answerable 
limited.      ^^^  money  paid  by  him   under   an  excusable   misappre- 
hension of  the  law  (m).     Also  an  officer  who  in  a  merely 
ministerial  capacity  executes  a  process  apparently  regular, 
and  in  some  cases  a  person  who  pays  money  under  com- 
pulsion of  such  process,  not  knowing  the  want  of  jurisdic- 
tion, is  protected,  as  it  is  but  reasonable  that  he  should 
be  (n).     But   this   special   exception   is   confined   within 
narrow  bounds.     Mistake  as  to  extraneous  facts,  such  as 
the  legal  character  of  persons  or  the  ownership  of  goods, 
is  no  excuse.     It  is  "  a  well  established  rule  of  law  that  if 
by  process  the  sheriff  is  desired  to  seize  the  goods  of  A., 
and  he  takes  those  of  B.,  he  is  liable  to  be  sued  in  trover 
for   them  "    (o).     A  sheriff  seized  under  a   fi.  fa.   goods 
supposed  to  belong  to  the  debtor  by  marital  right.     After- 
wards the  supposed  wife  discovered  that  when  she  went 
through  the  ceremony  of  marriage  the  man  had  another 
wife  living  :  consequently  she  was  still  the  sole  owner  of 
the  goods  when  they  were  seized.     Thereupon  she  brought 
trover  against  the  sheriff,  and  he  was  held  liable,  though 
possibly  the  plaintiff  might  have  been  estopped  if  she  had 
asserted  at  the  time  that  she  was  the  wife  of  the  person 
against  whom  the  writ  issued  (p). 
IgQorance       There  are  certain  classes  of  cases  in  which  it  may  be  said 
cas^^'^con'.  ^^^^  mistake,  or  at  any  rate  ignorance,  is  the  condition  of 
diti)n  of     acquiring  legal  or  equitable  rights.     These  are  the  excep- 
ri^gh^tsT^    tional  cases  in  which  an  apparent  owner  having  a  defective 
(purchase    title,  or  even  no  title,  can  give  to  a  purchaser  a  better  right 
without      than  he  has  himself,  and  which  fall  partly  under  the  rules 


notice). 


(m)  Ex  parte  Ogle  (1873)  8   Ch.  2Wole\.  Tomh^  (1829) !)  B.  &  C.  696, 

711,  42  L.  J.  Bk.  99.  700;  cp.  Garland  v.  Carlisle  (1837) 

(n)    See  Mayor  of  Loudon  v.  Vox  4  CI,  &  F.  693. 
(1866)  L    R.  2  H.  L.  at  p.  269,  36  (^))  Olasspoolc    v.    Young    (1829) 

L.  J.  Ex.  225.  9  B.  &  C.  696,  701. 

(o)  Lord    Tenterden   C.J.    Glass- 
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of  law  touching  market  overt  and  the  transfer  of  negotiable 
instruments,  partly  under  the  rule  of  equity  that  the  pur- 
chase for  valuable  consideration  without  notice  of  any  legal 
estate,  right,  or  advantage  is  "an  absolute,  unqualified,  un- 
answerable defence"  (q)  against  any  claim  to  restrict  the 
exercise  or  enjoyment  of  the  legal  rights  so  acquired  (r). 
These  rules  depend  on  special  reasons.  The  two  former 
introduce  a  positive  exception  to  the  ordinary  principles  of 
legal  ownership,  for  the  protection  of  purchasers  and  the 
convenience  of  trade  (s).  It  is  natural  and  necessary  that 
such  anomalous  privileges  should  be  conferred  only  on 
purchasers  in  good  faith.  Now  good  faith  on  the  purchaser's 
part  presupposes  ignorance  of  the  facts  which  negative  the 
vendor's  apparent  title.  It  may  be  doubted  on  principle, 
indeed,  whether  this  ignorance  should  not  be  free  from 
negligence  (in  other  words,  accompanied  with  "good  faith" 
in  the  sense  of  the  Indian  Codes),  in  order  to  entitle  him. 
For  some  time  this  was  so  held  in  the  case  of  negotiable 
instruments,  but  is  so  no  longer  (t).  The  rule  of  equity, 
though  in  some  sort  analogous  to  this,  is  not  precisely  so. 
A.  transfers  legal  ownership  to  B.  a  purchaser  for  value,  by 
an  act  effectual  for  that  purpose.  If  in  A.'s  hands  the 
legal  ownership  is  fettered  by  an  equitable  obligation 
restraining  him  wholly  or  partially  from  the  beneficial 
enjoyment  of  it,  this  alone  will  not  impose  any  restriction 
upon  B.  For  all  equitable  rights  and  duties  are  in  their 
origin  and  proper  nature,  not  in  rem  but  in  personam: 
they  confer  obligationes  not  dominia.     But  if  B.  (by  him- 

(q)    Pilcher    v.    Rawlins     (1872)  equity  concurrently  with  courts  of 

7   Ch.  259,   269,  41  L.  J.  Ch.  485,  law.     Per  Lord  Westbury,  PhiUips 

per  James   L.    J.  ;     Blackwood   v.  v.  Phillips  (1861)  4  D.  F.  J.  208,  31 

London  Chartered  Bank  of  Australia  L.  J.  Ch.  321. 

(1874)   L.  R.  5  P.  C,  92,  111,  43  L.  (s)  As  to  market  overt  the  policy 

J.  P.  C.  25.  of  the  rule  seems  an  open  question. 

()•)  This  applies  not  only  to  purely  The  Indian  Contract  Act  contains 

equitable  claims  but  to  all  purely  no  such  provision  (see  s.  108),  while 

equitable  remedies  incident  to  legal  on  the  other  hand  the  German  Com- 

rights.     But  it   does    not  apply  to  mercial  Code  (s.  306)  extends  it  to 

those  remedies  for  the  enforcement  all  sales  made  by  a  trader  in  the 

of  legal  rights  which  in  a  few  cases  course  of  his  business, 

have  been  administered  by  courts  of  (t)  See  Chapter  V.,  p.  218,  above. 
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self  or  his  agent)  knows  of  the  equitable  liability,  or  if  the 
circimistauces  are  such  that  with  reasonable  diligence  he 
would  know  it,  then  he  makes  himself,  actively  by  know- 
ledge, or  passively  by  negligent  ignorance,  a  party  to  A/s 
breach  of  duty.  In  such  case  he  cannot  rely  on  the  legal 
right  derived  from  A.,  and  disclaim  the  equitable  liability 
which  he  knew  or  ought  to  have  known  to  attach  to  it  : 
and  the  equitable  claim  is  no  less  enforceable  against  him 
than  it  formerly  was  against  A.  To  be  accurate,  therefore, 
we  should  say  not  that  an  exception  against  equitable  claims 
is  introduced  in  favour  of  innocent  purchasers,  but  that  the 
scope  of  equitable  claims  is  extended  against  purchasers 
who  are  not  innocent ;  not  that  ignorance  is  a  condition  of 
acquiring  rights,  but  that  knowledge  (or  means  of  know- 
ledge treated  as  equivalent  to  actual  knowledge)  is  a 
condition  of  being  laden  with  duties  which,  as  the  lan- 
guage of  equity  has  it,  affect  the  conscience  of  the 
party  (u). 
Limits  Even  here  the  force  and  generality  of  the  main  rule  is 

excep^.^^  shown  by  the  limits  set  to  the  exceptions.  The  purchaser 
tional  of  any  legal  right  for  value  and  without  notice  is  to  that 
"  ■  extent  absolutely  protected.  But  the  jjurchaser  of  an 
equitable  interest,  or  of  a  supposed  legal  right  which  turns 
out  to  be  only  equitable,  must  yield  to  all  prior  equitable 
rights  (x),  however  blameless  or  even  unavoidable  his 
mistake  may  have  been.  Again,  no  amount  of  negligence 
will  vitiate  the  title  of  a  bona  fide  holder  of  a  negotiable 
instrument,  but  not  the  most  innocent  mistake  will  enable 
him  to  make  title  through  a  forged  indorsement.  Where 
a  bill  was  drawn  payable  to  the  order  of  one  H.  Davis  and 

(m)  Observe  that  on  the  point  of  possession  of  title  deedi  :  Heath  v. 

negligence  the  rule  of  equity  differs  Crealock  (1874)  10  Ch.  22,  44  L.  J. 

from  the  rules  of  law  :  though,  as  Ch.  157  ;    Waldi/  v.  Grai/  (1875)  20 

the  subject-matter  of   the  rules  is  Eq.  238,  44  L  J.  Ch.  394;  but  now 

different,  there  is  no  actual  conflict.  that  the  Court  caa  administer  both 

(x)  Phillips  V.  Phillips  (1861)   4  legal    and    equitable    remedies    in 

D.  F.  J.  208,  31  L.  J.  Ch.  321.     A  every   case   this  rule  has  lost    its 

court  of  equity  would  not  deprive  a  practical  importance :  Cooper  \.  Vesej 

purchaser  for  value  without  notice  (1882)  20  Ch.  Div.  611,  632,  51  L. 

,of  anything  he  had  actually  got,  e.g.  J.  Ch,  862. 
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indorsed  by  another  H.  Davis,  it  was  held  that  a  person 
who  innocently  discounted  it  on  the  faith  of  this  indorse- 
ment had  no  title  (y).  It  might  also  be  said  that  where 
tacit  assent  or  acquiescence  is  in  question,  there  ignorance 
is  in  like  manner  a  condition  of  not  losing  one's  rights. 
But  this  is  not  properly  so.  For  it  is  not  that  ignorance 
avoids  the  effect  of  acquiescence,  but  that  there  can  be  no 
acquiescence  without  knowledge.  It  is  like  the  case  where 
knowledge  or  intention  must  be  present  to  constitute  an 
otfence.  In  this  sense  and  for  this  purpose  "nulla  voluntas 
errantis  est  "  (z). 

The  same  principles  hold  in  cases  more  directly   con-  Applica- 
nected  with  the  subiect  of  this  work.     A  railway  comuanv  *^°"  «^  the 

•J  >/  i.       J   geaeral 

carries  an  infant  above  the  age  of  three  years  without  rule  in 
taking  any  fare,  the  clerk  assuming  him  to  be  under  that  contract, 
age,  and  there  being  no  fraud  on  the  part  of  the  person  in 
whose  care  he  travels ;  the  mistake  does  not  exclude  the 
usual  duty  on  the  company's  part  to  carry  him  safely  (a). 
A  person  who  does  not  correctly  know  the  nature  of  his 
interest  in  a  fund  disposes  of  it  to  a  purchaser  for  value 
who  has  no  greater  knowledge  and  deals  with  him  in  good 
faith  ;  if  he  afterwards  discovers  that  his  interest  was  in 
truth  greater  and  more  valuable  than  he  supposed  it  to 
be,  he  cannot  claim  to  have  the  transaction  set  aside  on 
the  ground  of  this  mistake  (h).  This,  however,  is  to  be 
taken  with  caution,  for  it  applies  only  to  cases  where  the 
real  intention  is  to  deal  with  the  party's  interest,  whatever 
it  may  be.      The  result  would  be  quite  different  if  the 

(y)  Mead  v.   Young  (1790)   4  T.  to  a  particular  business  or  under- 

E.  28.  taking,  such  as  was  the  ground  of 

(2)  D.  39.  3.  de  aqua  pluv.  20.  the  action  of  assumpsit  in  its  original 

(a)  Austin  v.  G.  W.  R.  Co.  (1869)  form.     See  judgment  of  Blackburn 

L.  R.  2  Q.  B.  442,    36  L.  J.  Q.  B.  J.  and  cp.  the  remarks  of  Grove  J. 

201.       The   mother   of   the   infant  in   Foulkes  v.  Metropolitan  District 

plaintifiE   took  only  one  ticket   for  Ry.  Co.  (1880)  4  C.  P.  D.  at  p.  279, 

herself  ;  it  seems  that  the  contract  49  L.  J.  C.  P.  361,    Bigelow  L.C. 

operated  in  favom-  of  both  (Lush  J.  on  Law  of  Torts,  615,  and  the  pre 

at  p.  447).     But  the  case  is  really  sent  writer's  "Law  of  Torts,"   436, 

one  of  those  on  the  border-line  of  440. 

contract  and  tort,  where  the  breach  (6)  Marshall  v.  Collett  (1835)  1  Y. 

is  not  so  much  of  a  contractual  duty  &  C.  Ex.  232. 
as  of  a  general  duty  annexed  by  law 
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intention  of  both  parties  were  to  deal  with  it  only  on  the 
implied  condition  that  the  state  of  things  is  not  otherwise 
than  it  is  supposed  to  be,  as  we  shall  find  under  the  head 
of  Fundamental  Error, 

So  far,  then,  mistake  as  such  does  not  improve  the 
position  of  the  party  doing  a  mistaken  act.  Neither  does 
it  as  a  rule  make  it  any  worse.  A  mistaken  demand  which 
produces  no  result  does  not  affect  a  plaintiff's  right  to  make 
the  proper  demand  afterwards.  Where  B.  holds  money  as 
A.'s  agent  to  pay  it  to  C,  and  appropriates  it  to  his  own 
use,  0.  may  recover  from  A.  notwithstanding  a  previous 
mistaken  demand  on  B.'s  estate,  made  on  the  assumption 
that  B.  would  be  treated  as  C.'s  own  agent  (c).  Nor  does 
a  mistaken  repudiation  of  ownership  prevent  the  true  owner 
of  goods  from  recovering  damages  afterwards  for  injury 
done  to  them  by  the  negligence  of  a  bailee,  whose  duty  it 
was  to  hold  them  for  the  true  owner  at  all  events  (d).  This 
is  independent  of  and  quite  consistent  with  the  rule  that  a 
party  who  has  wholly  mistaken  his  remedy  cannot  be 
allowed  to  proceed  by  way  of  amendment  in  the  same 
action  in  an  entirely  different  form  and  on  questions  of  a 
different  character  (e). 

As  to  Next,  mistake  does  not  in  general  alter  existing  rights, 

rights^of  '^^'^  presence  of  mistake  will  not  make  an  act  effectual 
other  which  is  otherwise  ineffectual.  Many  cases  which  at  first 
sight  look  like  cases  of  relief  against  mistake  belong  in 
truth  to  this  class,  the  act  being  such  that  for  reasons 
independent  of  the  mistake  it  is  inoperative.  Thus  a 
trustee's  payment  over  of  rents  and  profits  to  a  wrong 
person,  whether  made  wilfully  and  fraudulently,  or  igno- 
rantly  and  in  good  faith,  cannot  alter  the  character  of  the 


(c)  Ilardi/v.  Metropolitan  Land  <0  sliire  Ry.  Co.  (1875)  L.  R.  10  Q.  B. 

Finance   Co.  (1872)  7  Ch.  427,  433,  256,  261,  44  L.  J.  Q.  B.  107. 

41  L.  J.  Ch.  257.      Cp.  Vangerow,  (e)  Jacobs  v.  Seioard  (1872)  L.  R. 

Band.  1.  118.  5  H.  L.  464,  41  L.  J.  C.  B.  221. 


persons. 


(d)  Mitchell  v.  Lancashire  ds  York- 
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trustee's  possession  (/).  Where  the  carrier  of  goods  after 
receiving  notice  from  an  unpaid  vendor  to  stop  them 
nevertheless  delivers  them  by  mistake  to  the  buyer,  this 
does  not  defeat  the  vendor's  rights  :  for  the  right  of 
possession  {g)  revests  in  the  vendor  from  the  date  of  the 
notice,  if  given  at  such  a  time  and  under  such  circum- 
stances that  the  delivery  can  and  ought  to  be  prevented  {It), 
and  the  subsequent  mistaken  delivery  has  not,  as  an 
intentional  -wrongful  delivery  would  not  have,  any  power 
to  alter  it  (i).  Again,  by  the  rules  of  the  French  Post 
Office  the  sender  of  a  letter  can  reclaim  it  after  it  is  posted 
and  before  the  despatch  of  the  mail,  C,  a  banker  at 
Lyons,  posted  a  letter  containing  bills  of  exchange  on 
England  indorsed  to  D.,  an  English  correspondent.  These 
were  in  return  for  a  bill  on  Milan  sent  by  D.  to  C.  Before 
the  despatch  of  the  mail,  learning  from  D.'s  agent  at  Lyons 
that  the  bill  on  Milan  would  not  be  accepted  and  D. 
desired  that  no  remittance  should  be  made,  C.  sent  to  the 
post-office  to  stop  the  letter.  It  was  put  aside  from  the 
rest  of  the  mail,  but  by  a  mistake  of  C.'s  clerk  in  not 
completing  the  proper  forms  it  was  despatched  in  the 
ordinary  course.  It  was  held  that  there  was  no  effectual 
delivery  of  the  bills  to  D.  and  that  the  property  remained 
in  C.  The  mistake  of  the  clerk  could  not  take  "the  effect 
of  making  the  property  in  the  bills  pass  contrary  to  the 
intention  of  both  indorser  and  indorsee"  (A").  Had  not  the 
revocation  been  at  the  indorsee's  request,  then  indeed  the 
argument  would  probably  have  been  correct  that  it  was  a 
mere  uncompleted  intention  on  C.'s  part :  for  as  between 
C.  and  the  post-office  everything  had  not  been  done  to  put 


(/)  Lister  V.  Pichfoi'd  (1865)    34  340,  36  L.  J.  Ch.  361. 

Beav.  576,  582.  {h)   Whitehead  v.  Anderson  (1842) 

ig)  The  book  has  iiroperty  ;  but  9  M.  &  W.  518,  11  L.  J.  Ex.  157  ; 

the  word  must  here,  as  often,  mean  Blackburn   on   Cent,  of  Sale,  269, 

only   right   to  possess.      It  is  now  2nd  ed.  by  Graham,  384. 

generally    held    that    stoppage    in  (i)  Litt  v.  Cowley  (1816)  7  Taunt. 

transitu  does  not  rescind  the  con-  169. 

tract  :  Schotsmans  v.  Lancashire  d-  (k)  Ex  parte  Cote  (1873)  9  Ch.  27, 

Yorkshire  Ry.  Co.  (1867)  2  Ch.  332,  32,  43  L.  J.  Bk.  19. 
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Subse- 
quent 
conduct  of 
parties 
founded 
on  mis- 
taken con- 
struction 
does  not 
alter  the 
contract : 


an  end  to  the  authority  of  the  post-office  to  forward  the 
letter  in  the  regular  course  of  post. 

Anderson's  case  (l)  may  possibly  be  supported  on  a 
similar  ground.  It  was  there  held  that  a  transfer  of  shares 
sanctioned  by  the  directors  and  registered  in  ignorance 
that  calls  were  due  from  the  transferor  might  afterwards 
be  cancelled,  even  by  an  officer  of  the  company  without 
authority  from  the  directors,  on  the  facts  being  discovered. 
It  may  be  that  the  directors'  assent  to  the  transfer  is  not 
irrevocable  (apart  from  the  question  of  mistake)  until  the 
parties  have  acted  upon  it. 

Again,  the  legal  effect  of  a  transaction  cannot  be  altered 
by  the  subsequent  conduct  of  the  yjarties :  and  it  makes  no 
difference  if  that  conduct  is  founded  on  a  misapprehension 
of  the  original  legal  effect.  A  man  who  acts  on  a  wrong 
construction  of  his  own  duties  under  a  contract  he  has 
entered  into  does  not  thereby  entitle  himself,  though  the 
acts  so  done  be  for  the  benefit  of  the  other  party,  to  have 
the  contract  performed  by  the  other  according  to  the  same 
construction  (ni).  This  decision  was  put  to  some  extent 
upon  the  ground  that  relief  cannot  be  given  against 
mistakes  of  law.  But  it  is  submitted  that  this  is  not  a 
case  where  the  distinction  is  really  material.  Suppose  the 
party  had  not  construed  the  contract  wrongly,  but  acted  on 
an  erroneous  recollection  of  its  actual  contents,  the  mistake 
would  then  have  been  one  of  fact,  but  it  is  obvious  that  the 
decision  must  have  been  the  same.  Still  less  can  a  party 
to  a  contract  resist  the  performance  of  it  merely  on  the 
ground  that   he  misunderstood    its    legal    effect    at    the 


(?)  (1869)  8  Eq.  509.  Sed  qu.  Lord 
Justice  Lindley,  who  was  himself 
counsel  in  the  case,  cites  it  (on  Com- 
panies, 829)  with  thematerial  qualifi- 
cation, "  if  the  transferee  does  not 
object."  The  ca?e  is  remarkable 
for  the  dictum  (which  ought  never 
to  have  been  reported)  that  "  fraud 
or  m^^take,  eithf  r  of  them,  is  enough 
to  vitiate  a7iv  transaction." 


(m)  Midland  G.  W.  Ry.  of  Ireland 
V.  Johnson  (1858)  6  H.  L.  C.  798, 
811,  per  Lord  Chelmsford.  On  the 
other  hand,  one  who  takf s  a  wider 
view  of  his  rights  under  a  contract 
than  the  other  party  will  admit,  is 
free  to  waive  that  dispute  and  en- 
force the  contract  to  the  extent 
which  the  other  does  admit:  Preston 
V.  Luck  (1884)  27  Ch.  Div.  497. 
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time  (n).  Every  party  to  an  instrviment  has  a  right  to 
assume  that  the  others  intend  it  to  operate  according  to 
the  proper  sense  of  its  actual  expressions  (o). 

It  must  be  remembered,  however,  that  where  both  parties  unless 
have  acted  on  a  particular  construction  of  an  ambiguous  apart  from 
document,  that  construction,  if  in  itself  admissible,  will  be  mistake  it 
adopted  by  the  Court  (2^).     To  this  extent  its  original  amount  to 
effect,  though  it  cannot  be  altered,  may  be  explained  by  ^^ii''^*^i^° 
the  conduct  of  the  parties.     And  moreover,  if  both  parties  consent, 
to  a  contract  act  on  a  common  mistake  as  to  the  construc- 
tion of  it,  this  may  amount  to  a  variation  of  the  contract 
by  mutual  consent  (q).     This  is  in  truth  another  illus- 
tration of  the  leading  principle.     Here  their  conduct  in 
performing  the  contract  Avith  variations  would  show  an 
intention  to  vary  it  if  the  true  construction  were  present 
to  their  minds.     And  it  might  be  said  that  they  cannot 
mean  to  vary  their  contract  if  they  do  not  know  what  it 
really  is.     But  the  answer  is  that  their  true  meaning  is  to 
perform   the   contract   at   all   events   according   to   their 
present  understanding  of  it,  and  thus  the  mistake  is  im- 
material.   Practically  such  a  mistake  is  likely  to  represent  a 
real  original  intention  incorrectly  expressed  in  the  contract : 
so  that  principle  and  convenience  agree  in  the  result. 

We  may  also  mention  that  there  is  no  jurisdiction  to  set  Mistakes 
aside  an  award,  or  refer  it  back  to  the  arbitrator,    on  ^°  ^^^'■°- 
the  ground  of  a  mistake  in  fact  or  law,  unless  the  arbi- 
trator admits  the  mistake  and  desires  the  assistance  of  the 


(«)  PoweU  V.  Smith  (1872)  14  Eq.  (1874)  9  Ch.  336,  349,  43  L.  J.  Ch. 

85,  41  L.  J.  Ch.  734.      The  dictum  323.     And  a  party  who  has  acted 

in  Wycombe  Ry.  Co.  v.  Bonnington  on  one  of  two  possible  constructions 

Hospital  (1866)   1   Ch.  273,  cannot  of    an   obscure    agreement    cannot 

be  supported  in  any  sense  contrary  afterwards  enforce  it  according  to 

to  this.  the    other  :    Marshall    v.    Berridge 

(0)  Per  Knight  Bruce  L.J.  £ejie%  (1881)   19  Ch.  Div.  233,  241,  51  L. 

V.  Mackay  (1869)   4  D.  F.  J.  285.  J.  Ch.  329. 

Cp.  Ch.  VI.,  p.  243,  above^  (q)  6  H.  L.  C.  p.  812-3.     In  the 

(p)  Forbes  v.    Watt  (1872)  L.  R.  particular  case  the  appellants  were 
2  Sc.  &  D.  214.     Evidence  of  the  an  incorporated  company,  and  there- 
construction  put  on  an  instrument  fore  it  was  said  could  not  be  thus 
by  some  of  the  parties  is  of  course  bound  :  sed  qu. 
inadmissible  :  McCkan  v.  Kennard 
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Court  to  rectify  it,  or  unless  there  is  an  actual  excess  of 
jurisdiction  (?■)• 

Special  What  then  are  the  special  classes  of  cases  in  which 

where  mistake  is  of  importance,  and  which  have  given  rise  to 

mistake  is  the  language  held  by  our  books  on  the  subject  ?    They  are 

portance.  believed  to  be  as  follows  : 


1.  As  ex-  1,  Where  mistake  is  such  as  to  exclude  real  consent,  and 
true^°^  so  prevent  the  formation  of  any  contract,  there  the  seeming 
couseEt.  agreement  is  void.    Of  this  we  shall  presently  speak  at  large 

(Part  2  of  this  chapter). 

2.  In  ex-  2.  Where  a  mistake  occurs  in  expressing  the  terms  of  a 
pressing  a  ^^^^  consent,  the  mistake  may  be  remedied  by  the  equitable 
consent,  iurisdiction  of  the  Court.       Of  this  also  we  shall  speak 


P 

separately  (Part  3). 


3.  Renun-      3.  A  renunciation  of  rights  in  general  terms  is  understood 
rio-hts"  *^     ^^^  ^^  include  rights  of  whose  actual  or  possible  existence 

the  party  was  not  aware.     This  is  in  truth  a  particular 

case  under  No.  2. 


All  these  exceptions  may  be  considered  as  more  apparent 
than  real. 


4.  Pay. 

ment  of 
money. 


4.  Money  paid  under  a  mistake  of  fact  may  be  recovered 
back. 

This  is  a  real  exception,  and  the  most  important  of  all. 
Yet  even  here  the  legal  foundation  of  the  right  is  not  so 
much  the  mistake  in  itself  as  the  failure  of  the  supposed 
consideration  on  which  the  money  was  paid ;  and  the 
question  is  not  of  avoiding  an  existing  obligation  but  of 
creating  a  new  one. 


(r)  Birm  v.  Blake  (1875)  L.  R.  10 
C.  P.  388,  44  L.  J.  C.  P.  276.  An 
arbitrator  cannot  of  his  own  motion 
correct  even  a  manifest  clerical  error 


in  his  award  after  signing  it  :  he 
should  apply  to  the  Court  :  Mordue 
V.  Palmer  (1870)  6  Ch.  22,  40  L.  J. 
Ch.  8. 
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B.  Mistake  of  Fact  and  of  Law.  b.  Mistake 

It  is  an  obvious  principle  that  citizens  must  be  presumed  and  of 
for  all  public  purposes  t(j  know  the  law,  or  rather  that  ^''*^- 
they  cannot  be  allowed  to  allege  ignorance  of  it  as  an 
excuse.  As  has  often  been  said,  the  administration  of 
justice  would  otherwise  be  impossible.  Practically  the 
large  judicial  discretion  which  can  be  exercised  in  criminal 
law  may  be  trusted  to  prevent  the  rule  from  operating  too 
harshly  in  particular  cases.  On  the  other  hand  it  would 
lead  to  hardship  and  injustice  not  remediable  by  any 
judicial  discretion  if  parties  were  always  to  be  bound  in 
matters  of  private  law  by  acts  done  in  ignorance  of  their 
civil  rights.  There  is  an  apparent  conflict  between  these 
two  principles  which  has  given  rise  to  much  doubt  and 
discussion  {s).  But  the  conflict,  if  indeed  it  be  not  merely 
apparent,  is  much  more  limited  in  extent  than  has  been 
supposed. 

It  is  often  said  that  relief  is  given  against  mistake  of  How  far 
fact  but  not  against  mistake  of  law.     But  neither  branch  ^jnction 
of  the  statement  is  true  without  a  great  deal  of  limitation  applicable 
and  explanation.      We   have    already  seen  that  in  most 
transactions  mistake  is  altogether  without  effect.     There 
such  a  distinction  has  no  place.     Again,  there  are  the 
many  cases  where,  as  Ave  have  pointed  out  above,  know- 
ledge or  notice   is   a   condition  precedent  to  some   legal 

(s)  Savigny,  folio  wed  by  Vangerow  are   material  only   as   evidence    of 

and  other  later  writers,  strikes  out  antual   knowledge  :  Kelly  v.  Solari 

a  general  rule  thus  :  Where  mistake  (1841)  9  M.  &  W.  54,  11  L.  J.  Ex. 

is  a  special  ground  of   relief    (and  lo  ;   Townsoid  v.  Crowdy  (1860)  8 

there  only),  the  right  to  such  relief  C.  B.  N.  S.  477,  29  L.  J.  C.  P.  300. 

is   excluded   by  negligence.     Igno-  The  only  limitation  is  that  the  party 

ranee  of  law  is  presumed  to  be  the  seeking  to  recover  must  not  have 

result   of   negligence,   but  the  pre-  waived  all   inquiry ;  per  Parke   B. 

sumption  may  be  rebutted  by  special  9  M.  &  W.  59,  and  per  Williams  J. 

circumstances,   e.g.    the   law   being  8  C.  B.  N.  S.   494.      See   now  for 

really  doubtful  at  the  time.     There  full  discussion  of  Anglo-American 

is  much  to  be  said  for  this  doctrine  authorities    Mr.    M.  M.  Bigelow's 

on    principle,   but    it    will    not     fit  notes  to  Story's  Eq.  Jurisp.  13 'h  ed. 

English  law  as  now  settled  on  the  ss.  Ill,  140.     The  former  note  (on 

most  important  topic,  t'/z.  recovering  Mistake  of  Law)   had  appeared  in 

back  money  paid  ;  for  thore,  so  long  substance  in  L.   Q.   R.  i.  298,  cp 

as  the  ignorance  is  of   fact,  negli-  ii.  78. 
gence  is  no  bar:  means  of  knowledge 
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consequence.  By  the  nature  of  these  cases  it  generally 
if  not  always  happens  that  the  subject-matter  of  such 
knowledge,  or  of  the  ignorance  which  by  excluding  it 
excludes  its  legal  consequences,  is  a  matter  of  fact  and  not 
of  law.  The  general  presumption  of  knowledge  of  the 
law  does  so  far  apply,  no  doubt,  that  a  person  having 
notice  of  material  facts  cannot  be  heard  to  say  that  he 
did  not  know  the  legal  effect  of  those  facts.  AH  these, 
however,  are  not  cases  of  relief  against  mistake  in  any 
correct  sense. 
Where  Then  come  the  apparent  exceptions  to  the  general  rule, 

m^uke      which  we  have  numbered  1,  2,  and  3.     As  to  No.  (1)  it  is  at 
excludes     ^g^st  conceivable  that  a  common  mistake  as  to  a  question 
ment,         of  law  should  go  so  completely  to  the  root  of  the  matter  as 
igiioraiice    ^^  prevent  any  real  agreement  from  being  formed.     It  is 
right  at      laid  down  by  very  high  authority  "  that  a  mistake  or  igno- 
rance of  the  law  forms  no  ground  of  relief  from  contracts 
fairly  entered  into  with  a  full  knowledge  of  the  facts"  (t): 
but  this  does  not  touch  the  prior  question  whether  there  is 
a  contract  at  all.     On  cases  of  this  class  English  decisions 
go  to  this  extent  at  all  events,  that  ignorance  of  particular 
private  rights  is  equivalent  to  ignorance  of  fact  (-zt).     As 
Eectifica-    to  No.  (2)  the  principle  appears  to  be  the  same.     A.  and 
tion  of        -g  j]Qa^]jg  Qj^  as^reement  and  instruct  C.  to  put  it  into  legal 

instrn-  o        _  ,  . 

merits :       form.     C  docs  this  so  as  not  to  express  the  real  intention, 

either  by  misapprehension  of  the  instructions  or  by  ig- 
norance of  law.     It  is  obvious  that  relief  should  be  equally 

In   neither    is  there   any  reason 


all  events 
-   igno- 
rance of 
fact. 


relief 

given 

against 

mistake  of      .  .  .   , 

draftsman  given  m  either   case. 


though 

not 

against  a     make. 


for  holding  the  parties  to  a  contract  they  did  not  really 


(t)  Banl-  of  U.  S.  v.  Daniel  (1838) 
(Sup.  Ct.  U.  S.)  12  Peters,  32,  56  ; 
but  see  Daniell  v.  Sinclnir  (J.  C.) 
(1881)  6  App.  Ca.  181,  190.  The 
language  of  recent  American  au- 
thority persists  in  the  old  uharp 
distinction  :  Upton  v.  Trihilcuck 
(1875)  91  U.  S.  45,  50.  Common 
mistake  as  to  a  collateral  matter  of 


law  does  not  of  course  avoid  a 
contract :  Eaglcsfidd  v.  Marquis  of 
Londonderry  (1876)  4  Ch.  D.  693. 

(m)  Bin'jham  v.  Blvf/ham  (1748) 
1  Ves.  Sr.  126,  Brow/hton  v.  Iluit 
(1858)  3  De  G.  &  J.  501,  Cooper  v. 
I'hihhs  (18C7)  L.  R.  1  H.  L.  149, 
170;  of  which  cases  a  fuller  account 
is  given  below. 
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Authority,  so  far  as  it  goes,  is  in  favour  of  what  is  here  deliberate 
advanced  (x).     There  is  clear  authority  that  on  the  other  the  par- 
hand  a  court  of  equity  will  not  reform  an  instrument  bv  ^^^  ^^  **^ 

1       "^     _  _  -    form  or 

inserting  in  it  a  clause  which  the  parties  deliberately  agreed  coatents 
to  leave  out  (y),  nor  substitute  for  the  form  of  security  the  ments."^ 
parties  have  chosen  another  form  which  they  deliberately 
considered  and  rejected  (x),  although  their  choice  may 
have  been  determined  by  a  mistake  of  law.  The  reason 
of  these  decisions  is  that  in  such  cases  the  form  of  the 
instrument,  by  whatever  considerations  arrived  at,  is  part 
of  a  real  agreement.  The  parties  have  not  been  deprived 
by  mistake  or  ignorance  of  the  means  of  an  effective 
choice  of  courses,  but  have  made  an  effective  choice  which 
some  or  one  of  them  afterwards  mislikes. 

As  to  No.  (3),  there  is  quite  sufficient  authority  to  show  Renuncia- 
that  a  renunciation  of  rights  under  a  mistake  as  to  par-  rights : 
ticular   applications  of  law  is   not  conclusive,  and   some  distinction 

1       .  1  ,         .     .       ,  •  n     1  .  as  to  com- 

authority  to  show  that  it  is  the  same  even  it  the  mistake  promise  or 
is  of  a  general  rule  of  law.     The  deliberate  renunciation  deliberate 

.  .  .  ...     abanuon- 

or  compromise  of  doubtful  rights  is  of  course  binding ;  it  meut. 

would  be  absurd  to  set  up  ignorance  of  the  law  as  an  objec- 
tion to  the  validity  of  a  transaction  entered  into  for  the 
very  reason  that  the  law  is  not  accurately  known  (z).  A 
compromise  deliberately  entered  into  under  advice,  the 
party's  agents  and  advisers  having  the  question  fully  before 
them,  cannot  be  set  aside  on  the  ground  that  a  particular 
point  of  law  was  mistaken  or  overlooked  (a).  Conduct 
equivalent  to  renunciation  of  a  disputed  right  is  equally 
binding,  at  least  when  the  party  has  the  question  fairly 
before  him.  Thus  in  Sto7ie  v.  Godfrey  (b)  the  plaintiff  had 
been  advised  on  his  title  unfavourably  indeed,  but  in  such 
a  way  as  to  bring  before  him  the  nature  of  the  question 


(x)  Hunt  V.  Housmaniere's  AJm.  mises  in  Ch.  IV.,  p.  181,  above. 

(1828)  (Sup.  Ct.  U.  S.)  1  Peters,  1,  (a)  Sttwart  v.Steivart  (1839)  6  CJ. 

13,  14.  &  F.   911 ;  see  the  authorities  re- 
ly) Lord  Irnham  v.  Child  (1781)  viewed,  pp.  966-970. 

1  Bro.  C.  C.  92.  (6)  (1854)  5  D.  M.  G.  76. 
(;)  Cp.  the  remarks  on  compro- 

F   F   2 
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and  give  him  a  fair  opportunity  of  considering  whether  he 
should  raise  it.  Adopting,  however,  the  opinion  he  had 
obtained,  he  acted  upon  it  for  a  considerable  time,  and  in 
a  manner  which  amounted  to  representing  to  all  persons 
interested  that  he  had  determined  not  to  raise  the  ques- 
tion. It  was  held  that  although  the  mistake  as  to  title 
might  in  the  al  sence  of  such  conduct  well  be  a  groimd  of 
relief,  a  subsequent  discovery  that  the  correctness  of  the 
former  opinion  was  doubtful  did  not  entitle  him  to  set  up 
.  his  claim  anew.  In  Eogers  v.  Ingham  (c)  a  fund  had  been 
divided  between  two  legatees  under  advice,  and  the  pay- 
ment agreed  to  at  the  time.  One  of  the  legatees  after- 
wards sued  the  executor  and  the  other  legatee  for  repay- 
ment, contending  that  the  opinion  they  had  acted  upon 
was  erroneous  ;  it  was  held  that  the  suit  could  not  be 
maintained.  Similarly  where  creditors  accepted  without 
question  payments  under  a  composition  deed  to  which 
they  had  not  assented,  and  which,  as  it  was  afterwards 
decided,  was  for  a  technical  reason,  not  binding  on  non- 
assenting  creditors,  it  was  held  that  they  could  not  after- 
wards treat  the  payments  as  made  on  account  of  the  whole 
debt,  and  sue  for  the  balance.  They  might  have  guarded 
themselves  by  accepting  the  payments  conditionally,  but 
not  having  done  so  they  were  bound  (d).  In  lie  Saxon 
Life  A  ssurance  Society  (e)  it  was  held  that  a  creditor  of  a 
company  was  not  bound  by  a  release  given  in  considera- 
tion of  having  the  substituted  security  of  another  com- 
pany, which  security  was  a  mere  nullity,  being  given  in 
pursuance  of  an  invalid  scheme  of  amalgamation.  Here 
the  mistake  was  obviously  not  of  a  general  rule  of  law ; 
and  perhaps  the  case  is  best  put  on  the  ground  of  total 
failure  of  consideration  (/). 


(c)  (1876)  3  Ch.  D.  351,  46  L.  ,T.  (/)  In    former  editions  some  re- 
Ch.  322  (Hall  V.-C.  and  C.  A.).  marks  were  made  on  M'Carthy  v. 

(d)  Kitdiin  v.  //awA//i,'!  (1866)  L.  Decaix  (1831)   2  Russ.  &  My.  614, 
K.,  2  C  P.  22.  as  raising  a  difficulty  in   this    con- 

(e)  (1862)  2  J.  &  H.  408,  412  (the  nexion.     As  that  case  is  no  longer 
Anchor  ca.).  of  authority  (see  Harvey  v.  Farnie 
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As  to  No.  (4),  the  subject  of  recoveriuo:  back  money  Money 

•  1    1  ■       \         -i  ,      p  ,,        •  ,  •  paid  by 

paid  by  mistake  does  not  properly  tall  witnm  our  scope,  mistake 
It  is  here,  however,  that  the  distinction  between  mistakes  I'^^over- 

able  only 

of  fact  and  of  law  does  undoubtedly  prevail.  While  no  when  tue 
amount  of  mere  negligence  avoids  the  right  to  recover  ^^f^ct^  ^ 
back  money  paid  under  a  mistake  of  fact  (g),  money 
paid  under  a  mistake  of  law  cannot  in  any  case  be 
recovered  (h).  Nor  does  anything  like  the  qualification 
laid  down  by  Lord  Westbury  in  Cooper  v.  Phibbs  (i) 
appear  to  be  admitted.  Ignorance  of  particular  rights, 
however  excusable,  is  on  the  same  footing  as  ignorance 
of  the  general  law  (j). 

An  important  decision  of  the  American  Supreme  Court 
appears  to  assume  that  giving  a  negotiable  instrument  is 
for  this  purpose  equivalent  to  the  payment  of  money,  so 
that  a  party  who  gives  it  under  a  mistake  of  law  has  no 
legal  or  equitable  defence  (k).  But,  according  to  later 
English  doctrine,  inasmuch  as  "  want  of  consideration  is 
altogether  independent  of  knowledge  either  of  the  facts  or 
of  the  law,"  the  defence  of  failure  of  con-iideration  is  avail- 
able as  between  the  parties  to  a  negotiable  instrument, 
whether  the  instrument  has  been  obtained  by  a  misrepre- 
sentation of  fact  or  of  law  (J). 

A  covenant  to  pay  a  debt  for  which  the  covenantor 
wrongly  supposes  himself  to  be  liable  is  valid  in  law,  nor 
will  equity  give  any  relief  against  it  if  the  party's  igno- 

U882)   8  App.  Ca.  43,  52,  60,   63,  rests  on  the  same   ground,  if   the 

52    L.    J.    P.    42),    they    are    now  transaction  in  that  cise  be  i-e^arded 

omitted.  as    the    h',ve    payment    of    another 

{g)  Note  (s),  p.  433,  supra.  person's  debt  ;  if  it  be  regarded  as 

(/t)  Bat  as  to  reopeniug  accounts  the  purchase  of  a  security,  it  is  an 

in   equity   see    Baniell   v.    Sinc'air  AppWcntum  oi  the  rwln  cave  tt  emptor, 

(.J.  C.)  (1881)  6  App.  Ca.  181.  as  to  which  cp.  Clare  v.  Lamb  (1875) 

(i)  (1S67)  L.  R.  2  H.  L.  at  p.  170.  L.  R.  10  C.  P.  334,  44  L.  J.  C.  P. 

(j)  See     Skyriiifj     v.    Greenwood  177. 
(1825)  4  B.  &  C.  281,  and  cp.  Piatt  (k)  Bank  of  U.  S.  v.  Daniel  (1838) 

V.  Bromafje  (1854)  24  L.  J.  Ex.  63,  12  Peter^,  32  ;  bat  this  was  not  the 

where  however  the  mistake  was  not  only  ground  of  the  decisicm. 
only  a  mistake  of  law,  but  collateral  (/)  Southall   v.  Rigy,   Farmin    v. 

to  the  payment,  the   money  being  Wrijht   (1851)  11  C.  B.   481,  492, 

really  due;  Aiken  v.  Short   (1856)  2)    L.    J.    C.    P.   145;    Coward    v. 

1   H.  &  N.  210,  25  L.  J.  E<  321,  Hughes  (1855)  1  K.  &  J.  443. 


438  MISTAKE. 

ranee  of  the  facts  negativing  his  liability  is  due  to  his  own 

negligence  {m). 
Apparent  The  Court  of  Bankruptcy  will  order  repayment  of  money 
exception  -^q^^  ^^  g^  trustee  in  bankruptcy  under  a  mistake  of  law  : 
ruptcy  :  but  this  is  no  real  exception,  for  it  is  not  like  an  ordinary 
officer  oi  Payment  between  party  and  party.  The  trustee  is  an 
Court.        officer  of  the  Court  and  "  is  to  hold  money  in  his  hands 

Otherwise  ,.      •  •     i  i       t       -i      ,  •  ii  t 

same  rules  upon  trust  for  its  equitable  distribution  among  the  credi- 

in  equity  |^Qj,g  "  ^^^^_  j^^  general  the  rule  that  a  voluntary  payment 
made  with  full  knowledge  of  the  facts  cannot  be  recovered 
back  is  no  less  an  equitable  than  a  legal  one ;  "  the  law 
on  the  subject  was  exactly  the  same  in  the  old  Court  of 
Chancery  as  in  the  old  Courts  of  Common  Law.  There 
were  no  more  equities  affecting  the  conscience  of  the 
person  receiving  the  money  in  the  one  Court  than  in  the 
other  Court,  for  the  action  for  money  had  and  received 
proceeded  upon  equitable  considerations"  (o).  Thus  a  party 
who  has  submitted  to  pay  money  under  an  award  cannot 
afterwards  impeach  the  award  in  equity  on  the  ground  of 
irregularities  which  were  known  to  him  when  he  so  sub- 
mitted {p).  It  has  also  been  laid  down  that  in  a  common 
administration  suit  a  legatee  cannot  be  made  to  refund 
over-payments  voluntarily  made  by  an  executor  (q)  :  but 
the  context  shows  that  this  was  said  with  reference  to  the 
frame  of  the  suit  and  the  relief  prayed  for  rather  than  to 
any  general  principle  of  law  :  moreover  it  was  not  the 
executor,  but  the  persons  benelicially  interested,  who  sought 
to  make  the  legatee  liable.  But  in  Bate  v.  Hoofer  (r)  the 
point  arose  distinctly :  certain  trustees  were  liable  to  make 

{m)    Wason  v.  Wareing  (1852)  15  and  it  seems  to  extend  to  all  officers 

Beav.   151.     Whether   relief   could  of  the  Court  and  all  branches  of  the 

be  given  in  any  case,  unless  there  Supreme  Court, 

were  fraud  on  the  other  side,  g'Wfere.  (o)  Rogers  v.  Ingham  (1876)  3  Ch. 

(n)  Ex  p^rte  James  (1871)  9  Ch.  Div.  at  p.  355,  per  James  L.  J. 

609,  614,  per   James  L.J.  43  L.J.  (p)  Goodman  v.  Sayers   (1820)  2 

Bk.  107.     This  holds  even  after  the  Jac.  &  W.  249,  263. 

money   paid    by   mistake   has    bten  (q)  Per    Lord   Cottenham,    /.ich- 

distributed,  if  the  trustee  still  has  Jield  v.  Baker  (1850)  13  Beav.  447, 

f)r   may  have   funds  applicable   for  453. 

payment    of    dividends  :    Ex  parte  (r)  (1855)  5  D.  M.  G.  338. 
Simmonds  (1885)  16  Q.  B.Div.  308  ; 
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good  to  their  testator's  estate  the  loss  of  principal  incurred 
by  their  omission  to  convert  a  fund  of  Long  Annuities : 
they  contended  that  the  tenant  for  life  ought  to  recoup 
them  the  excess  of  income  which  she  had  received  :  but  as 
she  had  not  been  a  willing  party  to  any  over-payment  (s), 
it  was  decided  that  she  could  not  be  called  upon  to  refund 
the  sums  which  the  trustees  voluntarily  paid  her.  In  an 
earlier  case  an  executor  paid  interest  on  a  legacy  for  several 
years  without  deducting  the  property  tax,  and  it  was  held 
that  he  could  not  claim  to  retain  out  of  subsequent  pay- 
ments the  sums  which  he  should  have  deducted  from 
preceding  ones  (t). 


Part  IL     Mistake  as  excluding  true  Consent. 

In  the  first  chapter  we  saw  that  no  contract  can  be  Oases  to 
formed  when  there  is  a  variance  in  terms  between  the  .yj^^jj  j^ 
proposal  and  the  acceptance.     In  this  case  the  question  this  sub- 

111  •  1  1  •  division. 

whether  the  parties  really  meant  the  same  thing  cannot 
arise,  for  they  have  not  even  said  the  same  thing.  A 
court  of  justice  can  ascertain  a  common  intention  of  the 
parties  only  from  some  adequate  expression  of  it,  and  the 
mutual  communication  of  different  intentions  is  no  such 
expression. 

We  now  have  to  deal  with  certain  kinds  of  cases  in 
which  on  the  face  of  the  transaction  all  the  conditions  of  a 
concluded  agreement  are  satisfied,  and  yet  there  is  no  real 
common  intention  and  therefore  no  agreement. 

First,  it  may  happen  that  each  party  meant  something,  where  no 

it  may  be  a  perfectly  well  understood  and  definite  thing,  [j^^Jj^J^^"^. 

but  not  the  same  thing  which  the  other  meant.     Thus  tion,  tach 

their  minds  never  met,  as  is  not  uncommonly  said,  and  ^^Jauing 

the  forms  they  have  ffone  through  are  inoperative.     This  different 

•  1     11  -11  1         J  thing. 

IS  quite  consistent,  as  we  shall  see,  with  the  normal  ana 

(s)  She  had  in  fact  desired  the  (<)  Carn'e  v.  G'ooW  (1817)  2  Madd. 

trustees  to  convert  the  fund  :   see      163. 
p.  340. 


mon  error. 
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necessary  rule  (Ch.  VI.,  p.  233,  above)   that  a  promisor  is 

bound  by  his  promise  in  that  meaning  which  his  expression 

of  it  reasonably  conveys. 

Where  Next,  it  may  happen  that  there  does  exist  a  common 

there  is  a   ij^tention,  which  however  is  founded  on  an  assumption 
commoa  '  .  ^ 

intention    made  by  both  parties  as  to  some  matter  of  fact  essential  to 

founded  ^^^  agreement.  In  this  case  the  common  intention  must 
on  a  com-  stand  or  fall  with  the  assumption  on  which  it  is  founded. 
If  that  assumption  is  wrong,  the  intention  of  the  parties  is 
from  the  outset  incapable  of  taking  effect.  But  for  their 
common  error  it  would  never  have  been  formed,  and  it  is 
treated  as  non-existent.  Here  there  is  in  some  sense  an 
agreement :  but  it  is  nullified  in  its  inception  by  the 
nullity  of  the  thing  agreed  upon.  And  it  seems  hardly 
too  artificial  to  say  that  there  is  no  real  agreement.  The 
result  is  the  same  as  if  the  parties  had  made  an  agreement 
expressly  conditional  on  the  existence  at  the  time  of  the 
supposed  state  of  facts  :  which  state  of  facts  not  existing, 
the  agreement  destroys  itself 

In  the  former  class  of  cases  either  one  party  or  both  may 
be  in  error :  however  that  which  prevents  any  contract 
from  being  formed  is  not  the  existence  of  error  but  the 
want  of  true  consent.     "  Two  or  more  persons  are  said  to 
consent  when  they  agree  upon  the  same  thing  in  the  same 
sense  :  "  this  consent  is  essential  to  the  creation  of  a  con- 
tract (u),  and  if  it  is  wanting,  and  the  facts  be  not  other- 
wise such  as  to  preclude  one  party  from  denying  that  he 
agreed  in  the  sense  of  the  other  (y),  it  matters  not  whether 
its  absence  is  due  to  the  error  of  one  party  only  or  of  both. 
In  the  latter  class  of  cases  the  error  must  be  common  to 
both  parties.     They  do  agree  to  the  same  thing,  and  it 
would  be  in  the  same  sense,  but  that  the  sense  they  intend, 
though  possible  as  far  as  can  be  seen  from  the  terms  of  the 
agreement,  is  in  fact  nugatory.     As  it  is,  their  consent  is 


(m)     Hannen     .T.      in    Smith     v.         (v)  Hannen  J.  l.r.,  Blackburn  J. 
ffuf;ffies  (1871)  L.  R.  6  Q.  B.  609  ;     at  p.  607. 
Indian  Contract  Act,  1872,  s.  13. 
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idle  ;  the  sense  iu  which  they  agree  is,  if  one  may  so  speak, 
insensible. 

In  both  sets  of  cases  we  may  say  that  the  agreement  is 
nullified  by  fundamental  error  ;  a  term  it  may  be  conve- 
nient to  use  in  order  to  mark  the  broad  distinction  in 
principle  from  those  cases  where  mistake  appears  as  a 
ground  of  special  relief. 

We  proceed  to  examine  the  ditterent  kinds   of  funda-  Divisions 
mental  error  relating  :  menta?*" 

A.  To  the  nature  of  the  transaction.  error. 

B.  To  the  person  of  the  other  party. 

C.  To  the  subject-matter  of  the  agreement. 


A.  Error  as  to  the  nature  of  the  transactioi}. 

On  this  the  principal  early  authority  is  Thoroagh(/ood's 
case  (x).  In  that  case  the  plaintiff,  who  was  a  layman  and 
unlettered,  had  a  deed  tendered  to  him  which  he  was  told 
was  a  release  for  arrears  of  rent  only.  The  deed  was  not 
read  to  him.  To  this  he  said,  "  If  it  be  no  otherwise  I  am 
content ;  "  and  so  delivered  the  deed.  It  was  in  fact 
a  general  release  of  all  claims.  Under  these  circumstances 
it  was  adjudged  that  the  instrument  so  executed  was  not 
the  plaintiff's  deed.  The  effect  of  this  case  is  "  that  if  an 
illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 
then  seals  and  delivers  the  parchment,  it  is  nevertheless 
not  his  deed  "  (y)  :  it  was  also  resolved  that  "  it  is  all  one 
in  law  to  read  it  in  other  words,  and  to  declare  the  effect 
thereof  in  other  manner  than  is  contained  in  the  writing:" 


As  to 

nature  of 
the  trans- 
action. 
Thor.iugh 
good's  case. 


(x)  2  Co.  Rep.  9  b.  Cp.  ShuUer's 
ca.  12  Rep.  90  (deed  fakely  read  to 
a  blind  man). 

(y)  Per  Cur.  L.  R.  i  C.  P.  711. 
It  had  been  long  before  said,  in  21 
Hen.  VII.,  that  "if  I  desire  a  man 
to  enfeoff  me  of  an  acre  of  land  in 
Dale,  and  he  tell  me  to  make  a  deed 
for  one  acre  with  letter  of  attorney, 
and  I  make  the  deed  for  two  acres, 
and  read  and  declare  the  deed  to 
him  as  for  only  one  acre,  And  he 


seal  the  dted,  this  deed  is  utterly 
1  oid  whether  the  feoffor  be  lettered 
or  not,  because  he  gave  credence  to 
me  and  I  deceived  him."  (Keilw. 
70,  b,  pi.  6)  And  see  the  older 
authorities  referred  to  in  note  (d), 
next  page.  An  anonymous  case  to 
the  contrary,  Skin.  159,  is  suffi- 
ciently disposed  of  by  Lord  St. 
Leonard's  disapproval  (V.  k  P 
173). 


Mackin- 
non. 
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but  that  a  party  executing  a  deed  without  requiring  it  to 
be  read  or  to  have  its  effect  explained  would  be  bound  («). 
Agreeably  to  this  the  law  is  stated  in  Sheppard's  Touch- 
stone, 56.  But  at  present  the  mere  reading  over  of  a  deed 
without  an  explanation  of  the  contents  would  hardly  be 
thought  sufficient  to  show  that  the  person  executing  it 
understood  what  he  was  doing  (a). 
Foster  v.  The  doctrine  was  expounded  and  confirmed  by  the 
luminous  judgment  of  the  Court  of  Common  Pleas  in 
Foster'  V.  Mackinnon  {h).  The  action  was  on  a  bill  of 
exchange  against  the  defendant  as  indorser.  There  was 
evidence  that  the  acceptor  had  asked  the  defendant  to  put 
his  name  on  the  bill,  telling  him  it  was  a  guaranty ;  the 
defendant  signed  on  the  faith  of  this  representation  and 
without  seeing  the  face  of  the  bill.  The  Court  held  that 
the  signature  was  not  binding,  on  the  same  principle  that 
a  blind  or  illiterate  man  is  not  bound  by  his  signature  to  a 
document  whose  nature  is  wholly  misrepresented  to  him. 
A  signature  so  obtained 

"  Is  invalid  not  merely  on  the  ground  of  fraud,  where  fraud  exists,  but 
on  the  ground  that  the  mind  of  the  signer  did  not  accompany  the  signa- 
ture ;  in  other  words,  that  he  never  intended  to  sign,  and  therefore  in 
contemplation  of  law  never  did  sign  the  contract  to  which  his  name  is 
appended  (c).  .  .  .  The  position  that  if  a  grantor  or  covenantor  be 
deceived  or  misled  as  to  the  actual  contents  of  the  deed,  the  deed  does  not 
bind  him,  is  supported  by  many  authorities:  see  Com.  Dig.  Fait  (B.  2)  (d), 

[z)  I.  e.  to  this  extent,  that  he  of   Diocletian   and    Maximian :    Si 

could  not  say  it  was  not  his  deed,  falsum      instrumentum     emptiojuis 

apart  from   any  question  of  fraud  conscriptum    tibi,    velut   locationis 

or  the  like.  quam  fieri  mandaveras,  subscribere 

(a)  Hoghton   v.    Uoghton    (1852)  te  non  relecto  sed  fidem  habentem 

15  Beav.  278,  311.     In  the  case  of  suasit,     neutrum     cuntractum,     in 

a   will   the   execution   of   it   by   a  utroque   alterutrius   consensu  defi- 

testator  of  sound  mind  after  having  ciente,  constitisse  procul  dubio  est. 

had  it  read  over  to  him  is  evidence,  C  4.  22.  plus  valere,  5. 

but  not  conclusive  evidence,  that  he  [d]  Cittd    also   by   Willes   J.   2 

understood  and  approved  its  con-  C.  B.  N.  S.  624,  and  see  2  Ko.  Ab. 

tents:  Fulton  y.  Andrew  (1875)  L.  28  S  :  the  cases  there  referred  to  (30 

K.  7  H.  L.  448,  460,  sqq.,  472,  44  E.  III.  31  6  ;  10  H.  VI.  6,  pi.  10) 

L.  J.  P.  17.  show  that  the  principle  was  rtcjg- 

(h)  (1869)  L.  R.  4  C.  P.  704,  711,  nized  in  very  early  times.  Cp.  Fleta 

38  L.  J.  C.  P.  310.  1.  6,  c.  33  §  2.     Si  autem  vocatus 

(c)  The  same  rule  is  laid  down,  dicat  quod  carta   sibi   noceie   non 

and  for  the  pame  reason,  in  a  rescript  debeat  ....    vel  quia  per  dolum 
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and  is  recognized  by  Bijley  B.  and  the  Court  of  Exchequer  in  the  case  of 
Edwards  v.  Brawn  (i).  Accordingly  it  has  recently  been  decided  in  the 
ETCGhe(juer  Chamber  that  if  a  deed  be  delivered,  and  a  blank  left  therein 
be  afterwards  improperly  filled  up  (at  least  if  that  be  done  without  the 
grantor's  negligence),  it  is  not  the  deed  of  the  grantor:  Swan  v.  North 
British  Australasian  Land  Comimny  (/).  These  cases  apply  to  deeds;  but 
the  principle  is  equally  applicable  to  other  written  contracts." 

The  judgment  proceeds  to  notice  the  qualification  of  the 
general  rule  in  the  case  of  negotiable  instruments  signed 
in  blank,  lulien  the  party  signing  hnoivs  what  he  is  about, 
i.e.  that  the  paper  is  afterwards  to  be  filled  up  as  a 
negotiable  instrument  (g).  But  here  the  defendant  "never 
intended  to  indorse  a  bill  of  exchange  at  all,  but  intended 
to  sign  a  contract  of  an  entirely  different  nature."  He  was 
no  more  bound  than  if  he  had  signed  his  name  on  a  blank 
sheet  of  paper,  and  the  signature  had  been  afterwards 
fraudulently  misapplied  (h).  This  decision  shows  clearly 
that  an  instrument  executed  by  a  man  who  meant  to 
execute  not  any  such  instrument  but  something  of  a 
different  kind  is  in  itself  a  mere  nullity,  though  the  person 
so  executing  it  may  perhaps  be  estopped  from  disputing  it 
if  there  be  negligence  on  his  part  (i)  ;   and  that,  notwith- 

advenit,  ut  si  cartam  de  feoffamento  Wheelwright   (1875)  L.   11.    10  Ex. 

sigillatam  [qit.  sigillavit  or  sigilla-  183,  192,  44  L.  J.  Ex.  121, 

verit]   cum    scriptam    de    termino  (g)  Whether  this  is  a  branch  of 

annorum  sigillare  crediderit,  vel  ut  the  general  principle  of  estoppel  or 

si  carta  fieri  debuit  ad  vitam,  iUam  a  positive  rule  of  the  law  merchant 

fieri  fecit  in   feodo   et   huiusmodi,  was  much  doubled  in  (S'«'an  v.  AWiA 

dum  tamen  nihil  sit  quod  imperi-  British  Australasian  Land  Co  (186C) 

tiae    vel   negligen'iae   suae   possit  in  the  Court  below,  7  H.  &  N.  603, 

imputari,    ut   [rju.    u*;   si]    sigillum  31  L.  J.  Ex.  425.     In  the  present 

suum  senescallotradiderit  veluxori,  judgment  the  Court  of  C.  P.  seems 

quod  cautius  debuit  custodivisse.  to  incline  to  the  latter  view. 

(e)  (1831)  1  C.  &  J.  312.  {h)  L.  R.  4  C.  P.  at  p.  712. 

(/)  (1863)  2  H.  &  C.  175,  32  L.  J.  (i)  Cp.  Simons  v.  Great   Western 

Ex.  273.  And  it  was  there  doubted  Ry.  Co.  (1857)  2  C.  B.  N.  S.  620, 

whether  a  man  can  be  estopped  by  where    the   plaintiff   was  held  not 

mere  negligence  from  showing  that  bound  by  a  paper  of  special  condi- 

a  deed  is  not  really  his  deed.     See  tions  limiting  the  company's  respon- 

per  Byles  J.  2  H.  &  C.  184,  32  L.  sibility  as  carriers,   which  he  had 

J.  Ex.  278,  and  per  Cockbura  C.J.  signed  without  reading  it,  being  in 

2  H.  &  C.  189,   32  L.  J.  Ex.  279.  fact  unable  at  the  time  to  read  it 

Mellish  L.J.   in  Hunter  v.  Walters  for  want  of  his  glasscF,  and  being 

(1871)   7   Ch.  75,  87,  41  L.  J.  Ch.  assured  by  the  railway  clerk  that  it 

175,  mentioned  this  question  as  still  was    a   mere    form.     "The    whole 

open  :  and   see   Halifax    Unian   t.  question  was  whether  the  plaintiff 
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Such 
questions 
in  Equity 
generally 
compli 
catad  with 
circum- 
stances of 
fraud. 


Kennedy 
V.  Green. 


Vorley  v, 
Cooke. 


standing  the  importance  constantly  attached  by  the  law  to 
the  security  of  bo7ia  fide  holders  of  negotiable  instruments, 
no  exception  is  in  this  case  made  in  their  favour. 

The  existence  of  a  fundamental  error  of  this  sort,  not 
merely  as  to  particulars,  but  as  to  the  nature  and  substance 
of  the  transactions,  has  seldom  been  considered  by  courts 
of  equity  except  in  connection  with  questions  of  fraud  from 
which  it  is  not  always  practicable  to  disentangle  the 
previous  question,  Was  there  any  consenting  mind  at  all  ? 
There  is  enough  however  to  show  that  the  same  principles 
are  applied. 

Thus  in  Kennedy  v.  Green  (k)  the  plaintiff  was  induced 
to  execute  an  assignment  of  a  mortgage,  and  to  sign  a 
receipt  for  money  which  was  never  paid  to  her,  "  without 
seeing  ivhat  she  was  setting  her  hand  to,  by  a  statement 
that  she  was  only  completing  her  execution  of  the  mort- 
gage deed  itself,  or  doing  an  act  by  which  she  would  secure 
the  regular  payment  of  the  interest  upon  her  mortgage- 
money."  Lord  Brougham  expressed  a  positive  opinion 
that  a  plea  of  no7i  est  factum  would  have  been  sustained 
at  law  under  these  circumstances  (/).  But  his  decision 
rested  also  on  the  defendant  having  constructive  notice  of 
the  fraud,  and  no  costs  were  given  to  the  plaintiff,  her 
conduct  being  considered  not  free  from  negligence. 

In  Vorley  v.  Cooke  (m)  there  were  cross  suits  for  fore- 


signed  the  receipt  knowing  what 
he  was  about :  "  per  Cockburn  C.J. 
at  p.  624.  The  clerk's  statement 
distinguishes  this  from  the  class  of 
cases  cited  at  p.  47  above.  Whwre 
a  person  intending  to  execute  his 
will  has  by  mistake  executed  a 
wrong  document,  that  document 
cannot  be  admitted  to  probate  even 
if  the  real  intention  woald  thereby 
be  partially  carried  out  :  In  the 
goods  <f  Hunt  (1875)  L.  R.  3  P.  & 
D.  250,  44  L.  J.  P.  43. 

(k)  (1834)  3  M.  &  K.  699. 

{I)  3  M.  &  K.  at  pp.  717,  718  : 
(but  see  the  following  note).  The 
M.  R.  seems  to  have  thought  the 
estate  did  pass  (p.  713).  Hence  the 
variance  between  the  form  of  the  de- 


cree affirmed  and  Lord  Brougham's 
view  of  the  case.  Stuart  V.-C.'s 
remark  (2  Gifif.  381)  applies  to  the 
M.  R.'s  judgment,  not  to  Lord 
Brougham's. 

(m)  (1857)  1  Giflf.  280,  27  L.  J. 
Ch.  185  :  and  see  the  reporter's 
note,  p.  237.  This  dejision  seems 
to  be  within  the  authority  of 
Thoroughgood' s  case  (which  curi- 
ously enough  was  not  cited),  at  all 
events  as  sinca  construed  in  Poster 
V.  Idachinnon.  How>-.ver,  James 
L.J.  intimated  an  opinion  that  a 
plea  of  non  est  factum  could  not 
have  been  sustained  at  law  either 
here  or  in  Kennedy  v.  Oreen  : 
Hunter  v.  Walters  (1«71)  7  Ch.  at 
p.  84  (1859-60)  2  Giff.  353. 
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closure  and  for  cancellatiou  of  the  mortgage  deed.  The 
alleged  mortgagor  had  executed  the  mortgage  deed  at  the 
instance  of  his  solicitor,  believing  it  to  be  a  covenant  to 
produce  deeds.  This  mortgage  so  obtained  was  assigned 
to  a  purchaser  for  valuable  consideration  without  notice, 
against  whom  no  relief  could  have  been  given  had  the  deed 
been  only  voidable  (p.  425,  above).  It  was  held  that  the 
deed  was  wholly  void  and  no  estate  passed  by  it,  and 
decreed  accordingly  that  it  must  be  delivered  up  to  be 
cancelled.  The  somewhat  similar  decision  in  Ogilvie  v. 
Jeafreson  was  mainly  on  the  groimd  that  the  defendants 
were  not  purchasers  without  notice  ;  the  use  of  the  words 
"  wholly  void  "  is  therefore  immaterial. 
On  the  other  hand, 

"  When  a  man  knows  that  he  is  conveying  or  doing  something  with  )ii3 
estate,  but  does  not  ai-k  what  is  the  precise  effect  of  the  deed,  because  he 
is  told  it  is  a  mere  form,  and  has  such  confidence  in  his  folicitor  as  to  exe- 
cute the  deed  in  ignorance,  then  a  deed  so  executed,  although  it  may  be 
voidable  upon  the  ground  of  fraud,  is  not  a  void  deed  "  {n). 

A  contractor  must  stand  by  the  words  of  his  contract, 
and,  if  he  will  not  read  what  he  signs,  he  alone  is  respon- 
sible for  his  omission  (o). 

And  it  has  been  laid  down  that  a  man  of  business  who 
executes  "  an  instrument  of  a  short  and  intelligible  de- 
scription cannot  be  permitted  to  allege  that  he  executed  it 
in  blind  ignorance  of  its  real   character"  (p).     Probably 

(a)  Ilun'er  v.  Walters  (1871)  7  Ch.  held  that  he  was  not  a  contributory 
75  ;  per  Mellish  L.J.  at  p.  88.  Emp-  in  the  winding-up  of  the  society. 
son's  case  (1870)  (9  Eq.  597,  wbere  Here  the  matter  of  the  fictitiou.s 
no  authorities  appear  to  have  been  recitals  wa?  collateral  to  the  main 
cited)  geems  distinguishable.  There  purpose  of  the  transaction.  Observe 
the  applicant  bought  land  of  a  build-  that  so  far  as  the  deed  profe.'Sf  d  to 
ing  society  and  executed  without  treat  Empson  as  a  shareholder  it 
examination  mortgage  deeds  pre-  was  void,  not  only  voidable:  other- 
pared  by  the  society's  solicitor  to  wise  it  woud  have  been  tro  late  to 
secure  the  price.  These  rieeds  con-  repudiate  the  shares  after  the  wind- 
taincd    recitalu     that     he     was     a  ing-up  order. 

member,    and    treated    tlie    whole  (o)    Upton  v.  Tribilcock  (1875)  91 

transaction  as  an   advance   by   the  U.S.  45,  50. 

society  to  one  of  its  own  members.  (p)    Per     Lord     Chelmsford     C. 

He  wa«  never  admitted  crotherwife  Wyihes  v.  Lahouchere  (1858-9)  3  De 

treated  as  a  member.     The  Court  G.  &  J.  593,  601. 
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this  is  to  be  taken  as  stating  an  inference  of  fact  rather 
than  a  rule  of  law ;  but  under  such  conditions  the  infer- 
ence is  irresistible. 


Distino- 

tiun  as  to 
agree- 
ments of 
drunkeu 
man  or 
limatic. 


The  doctrine  above  stated  in  Ch.  II.,  p.  90,  that  the 
contract  of  a  lunatic  or  a  drunken  man  is  not  absolutely 
void  but  only  voidable,  seems  at  first  sight  not  consistent 
with  the  principles  recognized  by  the  Court  of  Common 
Pleas  in  Foster  v.  Mackinnon  {»iipra,  p.  442).  It  was  in 
fact  held  by  Lord  Ellenborough  (q)  that  "  an  agreement 
signed  by  a  person  in  a  state  of  complete  intoxication  is 
void,  for  such  a  person  has  no  agreeing  mind,"  and  the 
judges  of  the  Court  of  Exchequer  were  at  least  inclined  to 
the  same  view  in  Gore  v.  Gibson  (r).  However,  it  is  now 
settled,  as  we  have  seen  (s),  that  the  agreement  of  a 
lunatic  or  drunken  man  known  to  be  so  by  the  other  party 
is  not  a  void  agreement,  but  a  voidable  contract  which 
after  he  becomes  sober  he  may  ratify  so  as  to  make  it 
binding  on  the  other  party,  and  therefore  on  himself  also. 
It  is  obviously  reasonable  that  one  who  offers  to  contract 
with  a  drunken  man  or  a  madman,  knowing  his  condition, 
should  do  so  at  his  peril.  If  the  drunkenness  or  lunacy  bo 
not  actually  or  presumably  known  to  the  other  party  the 
contract  is  valid  :  for  a  man  who  is  apparently  sane  or 
sober  cannot  be  supposed  incapable  of  knowing  what  he  is 
about.  But  except  in  this  case  the  other  party  must  be 
able  to  see  that  it  is  at  least  doubtful  whether  the  man  is 
capable  of  understanding  the  effect  of  a  contract ;  if  he 
chooses  to  disregard  that  doubt,  he  cannot  afterwards  com- 
plain of  being  taken  at  his  word.  He  is  in  a  manner 
estopped  from  saying  that  by  reason  of  the  other's  in- 
capacity there  is  no  contract  which  can  be  made  binding 
on  either  of  them.     The  law  says  to  him  :  You  offer  to 


(7)  Pitt  V.  Smith  (1811)  3  Camp. 
33. 

(r)  (1845)  13  M.  &  W.  623,  14 
L.  J.  Ex.  151. 

(s)  Moltun  V.   Camroux  (1848)  2 


Ex.  487,  in  Ex.  Ch.  4  Ex.  17,  18 
L.  J.  Ex.  68,  356 ;  Mat'hews  v. 
Jluxttr  (1873)  L.  R.  8  Ex.  132,  42 
L.  J.  Ex.  73. 
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contract  with  a  man  whom  you  have  reason  to  believe 
incapable  of  contracting  :  and  if  he  chooses  to  hold  you  to 
the  bargain  when  he  comes  to  his  right  mind,  it  does  not 
lie  in  your  mouth  to  say  there  was  no  contract  because  he 
did  not  understand  what  he  was  about.  If  you  thought 
he  did  understand  it,  you  cannot  complain  of  being  in  the 
same  situation  as  if  such  had  been  the  fact.  If  you  knew 
he  did  not  imderstand  it,  then  (unless  you  meant  to 
commit  a  fraud  by  taking  an  unfair  advantage  of  his  con- 
dition) you  were  careless  enough  to  take  the  risk  of  his 
repudiating  the  contract,  or  you  thought  the  mere  chance 
of  a  ratification  worth  having  ;  still  less  can  you  complain 
in  that  case  that  the  contract  is  ratified  instead  of  being 
repudiated.  And  you  have  the  correlative  benefit  of  being 
able  to  sue  on  the  contract  if  it  is  ratified  (t),  or  even  if  it 
is  not  repudiated  within  a  reasonable  time. 


There  may  also  be  a  fundamental  error  affecting   not  ^'^J'or  ^^ 
the  whole  substance  of  the  transaction,  but  only  its  legal  character 
character.     It  is  apprehended  that  on  principle  a  case  of  ^^^^^^^ 
this  kind  must  be  treated  in  the  same  way  as  those  we  tion. 
have  already  considered  ;  that  is,  if  the  two  parties  to  a 
transaction  contemplate  wholly  different  legal  effects,  there 
is  no  agreement :  but  this  will  not  prevent  an  act  done  by 
either  party  from  having  any  other   effect  which   it   can 
have  by  itself  and  which  it  is  intended  to  have  by  the 
party  doing  it. 

Thus  if  A.  gives  money  to  B.  as  a  gift,  and  B.  takes  it 
as  a  loan,  B.  does  not  thereby  become  A.'s  debtor  (u),  but 
the  ownership  of  the  money  is  not  the  less  effectually 


{t)  L.  R.  8  Ex.  132.  was  held  that  an  advance  at  first 
(u)  But  if  B.  communicates  to  A.  intended  to  be  a  gift  had  in  this 
his  intention  of  treating  the  money  way  been  turned  into  a  loan,  and 
as  a  loan,  and  A.  assents,  then  there  was  a  good  consideration  for  a  pro- 
is  a  good  contract  of  loan.  See  Hill  missory  note  subsequently  given  for 
V.  Wilson  (1873)  8  Ch.  888  ;  per  the  amount. 
Mellisli  L.J.  at  p.  896  ;  where  it 
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transferred  to  B.  (y).  Or  "  if  A.  sends  a  case  of  wine  to 
B.  intending  to  sell  it,  but  fails  to  communicate  his  inten- 
tion, and  B.  honestly  believing  it  to  be  a  gift  consumes  it, 
there  is  no  ground  for  holding  B.  to  be  responsible  for 
the  price  either  in  law  or  equity,  if  he  be  blameless  for  the 
mistake"  (z). 

We  have  seen  however  (p.  430)  that  mistake  as  to  any 
particular  effect  of  a  contract  depending  on  its  true  con- 
struction does  not  discharge  the  contracting  party  or 
entitle  him  to  act  upon  his  own  erroneous  construction. 

B.  Error  as  to  the  person  of  the  other  'party. 

Error  m  Another  kind  of  fundamental  error  is  that  which  relates 

to  the  person  with  whom  one  is  contracting.  Where  it  is 
material  for  the  one  party  to  know  who  the  other  is,  this 
prevents  any  real  agreement  from  being  formed  (a).  Such 
knowledge  is  in  fact  not  material  in  a  great  part  of  the 
daily  transactions  of  life,  as  for  instance  when  goods  are 
sold  for  ready  money,  or  when  a  railway  traveller  takes 
his  ticket  :  and  then  a  mere  absence  of  knowledge  caused 

iy)  Savigny,  Syst.  3.  269  ;  Paulu?,  Chapman  v.  Cole  (1858)    12    Gray 

D.  44.  7.  de.  o.  eta.  3  §  1.    Non  satis  (Mass.)  141,  R.  v.  Ashioell  (1885)  16 

aiitem  est  dantis  esse  numos  et  fieri  Q.  B.  D.  190. 

accipientis,  ut  obligatio  nascatur,  sed  (2)  Benjamin  on  Sale,   373  ;    cp. 

etiam  hoc  animo  dari  et  accipi  ut  the  somewhat  similar  case  put  by 

obligatio    constituatur.      Itaque    si  Bramwell  B.  in  Reg.   v.  Middleton 

quis  pecuniam  suam  dunandi  causa  (1^73)  L.  R.   2  C.  C.  R.  at  p.  56, 

dedfrit  mihi,  quamquam  et  donantis  and  Hills  v.  Snell  (1870)  104  Mass. 

fuerit,  et  mea  fiat,  tamen  non  obli-  173,  where  a  baker  who  had  ordered 

gabor   ei,   quia   non    hrc   inter  nos  flour  of  A.  was  by  a  warehouseman's 

actum  est.     As  to  the  transfer  of  mistake  supplied  with,  and  conf<umed^ 

the   property    being  effectual  (not-  more  valuable  flour  of  B.'s,  and  was 

withstanding    Ulpian's   opinion   in  held  not  liable  either  on  an  implied 

D.  12.  1.  de  reb.  cred.   18  pr.)  cp.  contract  with  B.,  or  for  conversion 

Julianus,  D.  41.  1.  de  acq.  rer.  dom.  of  the  flour. 

36.  The  reason  is  that  to  that  ex-  («)  Savigny,  Syst.  3.  269  ;  Po- 
tent there  is  an  intention  free  from  thier.  Obi.  §  19,  adopted  by  Fry  J. 
error  on  the  one  part  and  an  assent  in  Smith  v.  Wheatcroft  (1878)  9  Ch, 
on  the  other.  But  a  wholly  mistaken  D.  at  p.  230,  47  L.  J.  Ch.  745.  If 
handing  over  of  money  or  goods  I  take  a  loan  from  A.  thinking  he 
passes  no  property  :  Reg.  v.  Middle-  is  B.'s  agent  to  lend  me  the  money 
tun  (1873)  L.  R.  2  C.  C.  R.  38,  44,  when  he  is  in  truth  C.'s  there  is  no 
42  L.  J.  M.  C  73  ;  Kingsford  v.  contract  of  loan,  though  C  may  get 
Merry  (1856)  (Ex.  Ch.)  1  H.  &  N.  back  his  money  by  condiclio  :  D.  12. 
503,   26    L.    J.    Ex.   83  :    and  see  1.  de  reb.  cred,  32. 
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by  complete  indifference  as  to  the  person  of  the  other 
party  cannot  be  considered  as  mistake,  and  there  can 
hardly  be  any  question  of  this  kind.  In  principle  how- 
ever, the  intention  of  a  contracting  party  is  to  create  an 
obligation  between  himself  and  another  certain  person, 
and  if  that  intention  fails  to  take  its  proper  effect,  it 
cannot  be  allowed  to  take  the  different  effect  of  involving 
him  without  his  consent  in  a  contract  with  some  one  else. 

In  Boulton  v.  Jones  (b)  an  order  for  goods  had  been  ^o^lto"  ^■ 
addressed  by  the  defendants  to  a  trader  named  Brockle- 
hurst,  who  Avithout  their  knowledge  had  transferred  his 
business  to  the  plaintiff  Boulton.  The  plaintiff  supplied 
the  goods  without  notifying  the  change,  and  after  the 
goods  had  been  accepted  sent  an  invoice  in  his  own  name, 
whereupon  the  defendants  said  they  knew  nothing  of  him. 
It  was  held  that  there  was  no  contract,  and  that  he  could 
not  recover  the  price  of  the  goods.  Possibly  the  person 
for  whom  the  order  was  meant  might  have  adopted  the 
transaction  if  he  had  thought  fit.  But  with  the  plaintiff 
there  was  no  express  contract,  for  the  defendants'  offer 
was  not  addressed  to  him  ;  nor  yet  an  implied  one,  for 
the  goods  were  accepted  and  used  by  the  defendants  on 
the  footing  of  an  express  contract  with  the  person  to  whom 
their  offer  was  really  addressed.  The  defendants  might 
have  had  a  set-off  against  the  person  with  whom  they 
intended  to  contract. 

A  similar  case  was  Mitchell  v.   Lapage   (not  cited  in  Mitchell  v. 
Boulton  V.  Jones)  (c).     The  action  was  assumpsit  for  not    ^P^^®* 
accepting  goods.     A  change  had  taken  place  in  the  seller's 


(6)  Boulton  V.  Jones  (1857)  2  H.  contended  that  according  to  general 

&    N.    564,    27    L.    J.    Ex.    117.  usage    a    proposal   addressed   to  a 

Mr.    Benjamin   has   criticized   this  trader  at  his  place  of  business  for 

case  in  his  treatise  on  Sale  (p.  372).  the  supply  of  goods  in  the  way  of 

I  am  unable  to  follow  him  in  6nding  that  business  is,  in  the  absence  of 

any  ground  of  equitable  as  distinct  anything   showing  special  personal 

from  legal  claim  on  the  plaintifiE's  considerations,  a  proposal  to  who- 

side.     And   see  Boston  Ice   Co.    v.  ever  is  carrying  on  the  same  busi- 

Potter  (1877)  123   Mass.   28,  where  ness  continuously  at  the  same  place 

Boulton  V.  Jones  was  followed  in  its  and  under  the  same  name  ? 

full  extent.     But  might  it  not  be  (c)  (1816)  Holt  N.  P.  253. 

P.  G   G 
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firm,  and  the  broker  had  by  mistake  given  the  old  name 
instead  of  the  new  one.  Gibbs  C.  J.  ruled  as  follows : 
"  I  agree  with  the  defendant's  counsel  that  he  cannot  be 
prejudiced  by  the  substitution.  Metcalfe  [the  broker]  has 
misdescribed  the  names  of  his  principals ;  and  if  by  this 
mistake  the  defendant  was  induced  to  think  that  he 
entered  into  a  contract  with  one  set  of  men  and  not  with 
any  other,  and  if  owing  to  the  broker  he  has  been  pre- 
judiced or  excluded  from  a  set-off,  it  would  be  a  good 
defence."  It  appeared  however  on  the  facts  in  this  case 
that  the  defendant  had  elected  to  treat  the  contract  as 
subsisting  after  notice  of  the  change  :  and  the  contract 
seems  to  have  been  considered  as  voidable  at  the  option  of 
the  buyer  rather  than  as  absolutely  void.  Again,  if  a  man 
enters  into  a  continuing  contract  with  one  of  two  partners 
alone,  not  knowing  of  the  existence  of  the  partnership,  and 
the  partner  with  whom  the  contract  was  made  retires  from 
the  business,  then  the  continuing  and  previously  undis- 
closed partner  cannot  insist  on  the  further  performance  of 
the  contract  even  by  joining  the  name  of  the  original  con- 
tractor with  his  own  as  plaintiff.  When  it  had  become 
impossible  for  the  contract  to  be  performed  by  the  person 
with  whom  it  was  actually  made,  "  the  defendant  had  a 
right  to  object  to  its  being  performed  by  any  other 
person  "  (d).  This  case  was  referred  to  with  approval  in 
Humble  v.  Hunter  (e),  where  Lord  Denman  said :  "  You 
have  a  right  to  the  benefit  you  contemplate  from  the 
character,  credit,  and  substance  of  the  party  with  whom 
you  contract."  On  like  grounds  it  has  been  held  by  a 
majority  of  the  Court  of  Appeal  that  when  a  purchaser 
orders  goods  of  a  manufacturer  of  such  goods  who  is  not  a 
general  dealer  in  them,  he  is  (if  there  be  no  agreement  or 
trade  custom  to  the  contrary)  entitled  to  have  in  per- 
formance of  the  contract  goods  of  that  manufacturer's  own 


(d)  Rohton  v,   Drummond  (1831)  (e)  (1848)  12  Q.  B.  310,  317,  17 

2  B.  &  Ad.  303  ;  per  Lord  Tenterden       L.  J.  Q.  B.  350. 
C.J.  p.  307. 
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make  (/).  Again,  if  A.  means  to  sell  goods  to  B.,  and 
C.  obtains  delivery  of  the  goods  by  pretending  to  be  B.'s 
agent  to  make  the  contract  and  receive  the  goods  (g),  or  if 
C,  who  is  a  man  of  no  means,  obtains  goods  from  A.  by 
writing  for  them  in  the  name  of  B.,  a  solvent  merchant 
already  known  to  A.,  or  one  only  colourably  differing  from 
it  (h),  there  is  not  a  voidable  contract  between  A.  and  C, 
but  no  contract  at  all;  no  property  passes  to  C,  and  he 
can  transfer  none  (save  in  market  overt)  even  to  an 
innocent  purchaser.  The  pretended  sale  fails  for  want  of 
a  real  buyer.  There  is  only  an  offer  on  A.'s  part  to  the 
person  with  whom  alone  he  means  to  deal  and  thinks  he 
is  dealing. 

Whether  any  analogous  doctrine  applies  to  deeds  is  a  Probably 
question  on  which  there  does  not  seem  to  be  any  clear  cipie"'^ 
authority.     We  have  seen  that  if  a  man  seals  and  delivers  cannot  be 
(at  any  rate    "without    culpable   negligence)  a  parchment  to  deeds, 
tendered  to  him  as  being  a   conveyance  of  his  lands  of 
Whiteacre,  which  is  in  fact  a  conveyance  of  his  lands  of 
Blackacre,  it  is  not  his  deed    and    no  estate  passes.     It 
might  be  argued  that  there  is  no  reason  why  the  insertion 
of  a  wrong  party,  if  material,  should  not  have  the  same 
result  as  the  insertion  of  wrong  parcels  ;  and  that  if  a  man 
executes  a  conveyance  of  Whiteacre  to  A.  as  and  for  a 
conveyance  of  the  same  estate  to  B.  it  is  equally  not  his 
deed.     But  the  judgment  in  Hunter  v.  Walters  (i)  is  cer- 
tainly adverse  to  such  a  view. 


(f)  Johnson  v.  Raylton  (1881)  7  spatch  Transport  Co.,  IZ^M&ss.  283, 

Q.  B.  Div.  438,  50  L.  J.  Q.  B.   753  decides  that  if  A.  in  person  obtains 

(diss.  Bramwell  L.  J.)  goods  by  pretending  to  be  B.,  then, 

{g)  Hardvian  v.  Booth  (1863)  1  as  A.  is  "identified  by  sight  and  hear- 

H.  &  C.  803,  32  L.  J.  Ex.  105  ;  op.  ing,"  property  does  pass.     Scd  qu. 

Klngsford  v.  Merry  (1856)  1  H.  &  and  of.  Pothier,  Obi.  §  19. 

N.  503,  26  L.  J.  Ex.  83  ;  Ilollins  v.  (i)  (1871)  7  Cb.  75  ;  supra,  p.  445. 

Fowler  (1874-5)  L.  R.  7  H.  L.  757,  On  the  other  hand,  "if  A.  personat- 

763,  795.  ing  B.  executes  a  deed  in  the  name 

(h)  Lindsay  v.  Cundy,  Cundy  v.  of   B.    purporting   to   convey    B.'s 

Lindsay  (1878)  3  App.  Ca.   459,  47  property,  no  right  or  interest  can 

L.  J.  Q.  B.    481  ;  Ex  parte  Barnett  possibly  pass  by  such  an  instrument. 

(1876)  3  Ch.  D.  123,  45  L.  J.  Bk.  It    is    not    a  deed.     It   makes    no 

120  ;    Edmunds   v.    Merchants'  De-  diflference  in  law   that  A.  had  the 

G   G   2 
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Satisfac- 
tion by  a 
stranger 
to  the 
contract. 


Assign- 
ment of 
contracts. 


It  is  on  the  same  principle  that  a  party  to  whom  any- 
thing is  due  under  a  contract  is  not  bound  to  accept  satis- 
faction from  any  one  except  the  other  contracting  party,  in 
person  where  the  nature  of  the  contract  requires  it  (k),  or 
otherwise  by  himself,  his  personal  representatives,  or  his 
authorized  agent  :  and  it  has  even  been  thought  that  the 
acceptance  of  satisfaction  from  a  third  person  is  not  of  itself 
a  bar  to  a  subsequent  action  upon  the  contract.  It  seems 
that  the  satisfaction  must  be  made  in  the  debtor's  name 
in  the  first  instance  and  be  capable  of  being  ratified  by 
him  (l),  and  that  if  it  is  not  made  with  his  authority  at 
the  time  there  must  be  a  subsequent  ratification,  which 
however  need  not  be  made  before  action  (m).  But  these 
refinements  have  not  been  received  without  doubt  (n) :  and 
it  is  submitted  that  the  law  cannot  depart  in  substance, 
especially  now  that  merely  technical  objections  are  so  little 
favoured,  from  the  old  maxim  "  If  I  be  satisfied  it  is  not 
reason  that  I  be  again  satisfied  "  (o). 

So  far  the  rule  of  common  law.  The  power  of  assign- 
ing contractual  rights  which  has  long  been  recognized  in 
equity,  and  which  under  the  Judicature  Act,  1873  (s.  25, 
sub-s.  6)  is  now  recognized  as  effectual  in  law,  does  not 
constitute  a  direct  exception.  For  we  are  now  concerned 
only  to  ascertain  the  existence  or  non-existence  of  a  binding 


eame  name  as  B.  if  the  false  per- 
sonation is  established  ;  still  the 
instrument  is  not  a  deed,  and  that 
plea  would  be  a  complete  answer 
by  B.  or  any  one  claiming  through 
him:"  Cooper  v.  Vesey  (1882)  20 
Ch.  Div.  611,  623,  51  L.  J.  Ch.  862. 
(Kay  J.  ;  affd.  in  C.  A.  20  Ch.  Div. 
627). 

(A)  See  Robinson  v.  Davison  (1871) 
L.  K.  6  Ex.  269,  40  L.  J.  Ex.  172. 

(I)  James  v.  Isaacs  (1852)  12  C.  B. 
791,  22  L.  J.  C.  P.  73 ;  Lucas  v. 
Willinson  (1856)  1  H.  &  N.  420,  26 
L.J.  Ex.  13. 

(m)  Simpson  v.  Eggington  (1856) 
10  Ex.  845,  24  L.  J.  Ex.  312  (ratifi- 
cation by  plea  of  payment  or  at  the 
trial  may  be  good). 


(n)  SeeperWilles  J.in  CooTcv. Lister 
(1863)  13  C.  B.  N.  S.  594,  32  L.  J. 
C.  P.  121,  who  considered  the  doc- 
trine laid  down  in  Jones  v.  Broad- 
hurst  (next  note)  that  payment  by 
a  stranger  is  no  payment  till  assent, 
as  contrary  to  a  well  known  prin- 
ciple of  law  :  the  civil  law  being  the 
other  way  expressly,  and  mercantile 
law  by  analogy  :  at  the  least  assent 
ought  to  be  presumed  (cj).  10  Ch. 
416). 

(o)  Fitzh.  Ab.  tit.  Barre,  pi.  166, 
repeatedly  cited  in  the  modern  cases 
where  the  doctrine  is  discussed. 
See  in  addition  to  those  already  re- 
ferred to,  Jones  V.  Broadhurst  (1850) 
9  C.  B.  173,  Belshaw  v.  Bush  (1851) 
11  C.  B.  191,  267,  22  L.  J.  C.  P.  24. 
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contract  in  the  first  instance.  But  on  the  other  hand  the 
limits  set  to  this  power  (which  we  have  already  considered 
under  another  aspect)  (p)  may  be  again  shortly  referred  to 
as  illustrating  the  same  principle. 

Generally  speaking,  the  liability  on  a  contract  cannot  be 
transferred  so  as  to  discharge  the  person  or  estate  of  the 
original  contractor,  unless  the  creditor  agrees  to  accept  the 
liability  of  another  person  instead  of  the  first  (q). 

The  benefit  of  a  contract  can  generally  be  transferred 
without  the  other  party's  consent,  yet  not  so  as  to  put  the 
assignee  in  any  better  position  than  his  assignor.  Hence 
the  rule  that  the  assignee  is  bound  by  all  the  equities 
affecting  what  is  assigned.  Hence  also  the  "rule  of  general 
jurisprudence,  not  confined  to  choses  in  action  .  .  .  that  if 
a  person  enters  into  a  contract,  and  without  notice  of  any 
assignment  fulfils  it  to  the  person  with  whom  he  made  the 
contract,  he  is  discharged  from  his  obligation"  (r),  and  the 
various  consequences  of  its  application  in  the  equitable 
doctrines  as  to  priority  being  gained  by  notice. 

Again,  rights  arising  out  of  a  contract  cannot  be  trans-  Rights 
ferred  if  they  are  coupled  with  liabilities,  or  if  they  involve  ^^  ^^j.^ 
a  relation  of  personal  confidence  such  that  the  party  whose  ^^^^^  ^on- 
agreement  conferred  those  rights  must  have  intended  them  cannot  lie 
to  be  exercised  only  by  him  in  whom  he  actually   con-  ^■''signeil. 
fided  (s).    Thus  one  partner  cannot  transfer  his  share  so  as 
to  force  a  new  partner  on  the  other  members  of  the  firm 
without  their  consent :  all  he  can  give  to  an  assignee  is  a 
right  to  receive  what  may  be  due  to  the  assignor  on  the 
balance  of  the  partnership  accounts,  and  if  the  partnership 

(p)  Ch.  v.,  supra,  p.  206,  sqq.  (1)    the    transferor    is    not   imme- 

(q)  See  p.   193,  above.     The  ex-  diately  discharged  :  (2)  the  company 

ceptions    to    this    are    but    partial.  is  not  always  bound  to  register  the 

Thus    the    assignor    of    leaseholds  transfer. 

remains     liable     on      his     express  (r)  Per  Willes  J.  De  Nicholls  v. 

covenants  :  1  Wms.  Saund.  298.     A  Saunders  (1870)  L.  R.  5  C.  P.  589 

stronger    case    is    the    transfer    of  at  p.  594,  39  L.  J.  C.  P.  297. 

shares  in  a  company  not  fully  paid  (s)  This  statement  was  approved 

up  :  but  the  special  statutory  law  by  the  Supreme  Court  of  the  U.  S . 

governing    these    transactions    has  in  Ai-kansas  SmtUing  Co.  v.  Beldcn 

not    altogether    lost    sight    of    the  Co.  (1888)  127  U.  S.  379,  388, 

principles  of  the  general  law  :  for 
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is  at  will,  the  assignment  dissolves  it ;  if  not,  the  other 
partners  may  treat  it  as  a  ground  for  dissolution.  And  a 
sub-partner  has  no  rights  against  the  principal  firm. 

"  At  the  present  day,  no  doubt,  an  agreement  to  pay 
money,  or  to  deliver  goods,  may  be  assigned  by  the  person 
to  whom  the  money  is  to  be  paid  or  the  goods  are  to  be 
delivered,  if  there  is  nothing  in  the  terms  of  the  contract, 
whether  by  requiring  something  to  be  afterwards  done  by 
him,  or  by  some  other  stipulation,  which  manifests  the 
intention  of  the  parties  that  it  shall  not  be  assignable. 
But  every  one  has  a  right  to  select  and  determine  with 
whom  he  will  contract,  and  cannot  have  another  person 
thrust  upon  him  without  his  consent "  (t). 

In  the  same  way  a  contract  of  apprenticeship  is  prima 
facie  a  strictly  personal  contract  with  the  master ;  this 
construction  may  be  excluded  however  by  the  intention 
of  the  parties,  e.g.  if  the  master's  executors  are  expressly 
named  (u),  or  by  custom  (x). 

So  if  an  agent  appoints  a  sub-agent  without  authority, 
the  sub-agent  so  appointed  is  not  the  agent  of  the  principal 
and  cannot  be  an  accounting  party  to  him  (y).  On  the 
same  principle  it  was  hold  in  Stevens  v.  Benning  (z)  that 
a  publisher's  contract  with  an  author  was  not  assignable 
without  the  author's  consent.  The  plaintiffs,  who  sought 
to  restrain  the  publication  of  a  new  edition  of  a  book, 
claimed  under  instruments  of  which  the  author  knew 
nothing,  and  which  purported  to  assign  to  them  all  the 
copyrights,  &c.,  therein  mentioned  (including  the  copyright 
of  the  book  in  question)  and  all  the  agreements  with 
authors,  &c.,  in  which  the  assignors,  with  whose  firm  the 
author  had  contracted,  were  interested.  It  was  decided 
that    the    instrument    relied    on   did    not  operate    as    an 

(0    Cur.    per   Gray  J.    Arka7isas  {y)  Carttoright  v.  Uatehy  (1791)  1 

Smelting   Co.   v.  Btlden   Co.  (1888)  Ves.  jun.  292.     Cp.  Indian  Contract 

127  U.S.  379,  387.  Act,  1872,  s.  193. 

(m)  Cooper  v.  Simmons  (1862)  7  H.  (s)  1  K.  &  J.    168,  6  D.  M.  G. 

&  N.  707,  31  L.  J.  M.  C.  138.  223  ;  followed  in  Hole  v.  Bradbury 

(x)  Bac.  Abr.     Master  and  Ser-  (1879)  12  Ch.  D.  886. 
vant,  £. 
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assignment  of  the  copyright,  because  on  the  true  con- 
struction of  the  original  agreement  with  the  publishers 
the  author  had  not  parted  with  it :  also  that  it  did  not 
operate  as  an  assignment  of  the  contract,  because  it  was 
a  personal  contract,  and  it  could  not  be  indifferent  to 
the  author  into  whose  hands  his  interests  under  such  an 
engagement  were  entrusted.  In  the  plaintiffs,  however 
trustworthy,  the  author  had  not  agreed  or  intended  to 
place  confidence :  with  them,  however  respectable,  he  had 
not  intended  to  associate  himself  (a). 

The  law  of  agency,  which  we  have  already  had  occasion  Peculi- 
to  consider  (6),  presents  much  more  important  and  peculiar  ^"t^®^  ^^ 
exceptions.     Here  again  we  find  that  the  limitations  under  agency, 
which  those  exceptions  are  admitted  show  the  influence 
of  the  general  rule  ;  thus  a  party  dealing  with  an  agent 
for  an  undisclosed    principal    is    entitled    as   against  the 
principal  to  the  benefit  of  any  defence  he  could  have  used 
against  the  agent. 

C.  Error  as  to  the  subject-matter.  Error  as 

There  may  be  fundamental  error  concerning  :  matter. 

A.  The  specific  thing  supposed  to  be  the  subject  of  the 
transaction. 

B.  The  kind  or  quantity  by  which  the  thing  is  described, 
or  some  quality  which  is  a  material  part  of  the  description 
of  the  thing,  though  the  thing  be  specifically  ascertained. 

The  question  however  is  in  substance  always  the  same, 
and  may  be  put  in  this  form  :  It  is  admitted  that  the 
party  intended  to  contract  in  this  way  for  something ; 
but  is  this  thing  that  for  which  he  intended  to  contract  ? 
The  rule  governing  this  whole  class  of  cases  is  fully  ex- 
plained in  the  judgment  of  the  Court  of  Queen's  Bench  in 
the  case  of  Kennedy  v.  Panama,  (kc,,  Mail  CoTYipany  (c).  Kennedy 

V.  Pana- 

(«)  See  1  K.  &  J.  at  p.  174,  6  D.  (c)  a867)  L.  R.  2  Q.  B.  580,  36 

M.  G.  at  p.  ^29.  L.  J.  Q.  B.  260. 

(6)  Ch.  IT.,  p.  91,  above. 
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ma,  &c.,      There  were  cross  actions,  the  one  to  recover  instalments 

Mail  Com-        •  i  i  • 

pany.  paicl  on  shares  in  the  company  as  money  had  and  received, 

the  other  for  a  call  on  the  same  shares.  The  contention 
on  behalf  of  the  shareholder  was  "  that  the  effect  of  the 
prospectus  was  to  warrant  to  the  intended  shareholders 
that  there  really  was  such  a  contract  as  is  there  repre- 
sented {d),  and  not  merely  to  represent  that  the  company 
bona  fide  believed  it,  and  that  the  difference  in  substance 
between  shares  in  a  company  with  such  a  contract  and 
shares  in  a  comj)any  whose  supposed  contract  was  not 
binding  was  a  difference  in  substance  in  the  nature  of  the 
thing  ;  and  that  the  shareholder  was  entitled  to  return 
the  shares  as  soon  as  he  discovered  this,  quite  indepen- 
dently of  fraud,  on  the  ground  that  he  had  applied  for  one 
thing  and  got  another  "  (e). 

The  Court  allowed  it  to  be  good  law  that  if  the  shares 
applied  for  were  really  different  in  substance  from  those 
allotted,  this  contention  would  be  right.  But  it  is  an 
important  part  of  the  doctrine  (/)  that  the  difference  in 
substance  must  be  complete.  In  the  case  of  fraud,  a 
fraudulent  representation  of  any  fact  material  to  the  con- 
tract gives  a  right  of  rescission  ;  but  the  misapprehension 
which  prevents  a  valid  contract  from  being  formed  must 
go  to  the  root  of  the  matter.  In  this  case  the  misappre- 
hension was  not  such  as  to  make  the  shares  obtained  sub- 
stantially different  from  the  shares  described  in  the  pro- 
spectus and  applied  for  on  the  faith  of  that  description  (g). 
It  was   at  most  like  the  purchase  of  a  chattel  with   a 


(d)  A   contract   with    the    post-  ascribed  to  Paiihis  in  the  report, 
master-general   of  New  Zealand  on  ((/)  So,    where    new    stock    of    a 
behalf   of  the    Government,   which  comimny  is  issued  and  purchased  f  n 
turned   out  to  be   beyond   his  au-  the  supposition  that  it  will  have  a 
thority.  preference  which  in  fact  the  com- 

(e)  Per  Cur.  at  p.  586.  pany  had  no  power  to  give  to  it, 
(/)  In  Roman  law  as  well  as  in  this  does  not  amount  to  a  generic 

the    Common    law,  ibid,  at  p.  588,  difference  between   the   thing  con- 

citinff  1).  18.  1.  de  cont.  empt.  9,  10,  tracted  for  and  the  thing  purchased: 

11.  By  a  clerical  error  the  fragment  Eaghsfidd  v.   Marquis  of  London- 

of  Ulpian  [h.  t.  1    14)  "Si  aes  pro  derry  (1876)  4  f!h.  Div.  693. 
auro    veneat,   non-    valet,"   &c.,    is 
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collateral  warranty,  where  a  breach  of  the  warranty  gives 
an  independent  right  of  action,  but  in  the  absence  of  fraud 
is  no  ground  for  rescinding  the  contract  (Jt). 

In  the  particular  case  of  taking  shares  in  a  company 
the  contract  is  not  in  any  case  void,  but  only  voidable  at 
the  option  of  the  shareholder  if  exercised  within  a  reason- 
able time  :  this,  although  in  strictness  an  anomaly,  is 
required  for  the  protection  of  the  company's  creditors,  who 
are  entitled  to  rely  on  the  register  of  shareholders  (i). 

We  also  reserve  for  the  present  the  question  how  the 
legal  result  is  affected  when  the  error  is  due  to  a  repre- 
sentation made  by  the  other  party.  The  exposition  of  the 
general  principle,  however,  is  not  the  less  valuable  :  and 
we  now  proceed  to  give  instances  of  its  application  in  the 
branches  already  mentioned. 

A.  Error  as  to  the  specific  thing  (in  corpore).  A  striking  Sub- 
modcrn  case  of  this  kind  is  Raffles  v.  Wichelhaus  (J).    The  ^JrorTji ' 
declaration   averred   an   agreement   for  the   sale  by   the  corpore. 
plaintiff  to  the  defendants  of  certain  goods,  to  wit,  125  ous  name, 
bales  of  Surat  cotton,  to  arrive  ex ''Peerless"  from  Bombay, 
and  arrival  of  the  goods  by  the  said  ship  :  Breach,  non- 
acceptance.     Plea,  that  the  defendants  meant  a  ship  called 
the  "  Peerless,"  which   sailed   from   Bombay  in  October, 
and  that  the  plaintiff  offered  to  deliver,  not  any  cotton 
which  arrived  by  that  ship,  but  cotton  which  arrived  by  a 
different  ship  also  called  the  "  Peerless  "  and  which  sailed 
from  Bombay  in  December,     The  plea  was  held  good,  for 
"  The  defendant  only  bought  that  cotton  which  was  to 
arrive  by  a  particular  ship  ;  "  and  to  hold  that  he  bought 
cotton  to  arrive  in  any  ship  of  that  name  would  have 
been  "  imposing  on  the  defendant  a  contract  different  from 
that  which  he  entered  into  "  (Ic).     Misunderstanding  of  an 

(/t)  Street  v.  Blaij   (1831)  2  B.  &  (h)  Per  Pollock  C.B.  and  Martin 

Ad.  456.  B.  2  H.  &  C.  at  p.  207.  The  further 

(i)  See  cases  cited  p.  461,  in/ra.  questions  which  might  have  arisen 

(j)  (1864)  2  H.  1%   C.  906,  33  L.  on  the  facts  are  of  course  not  dealt 

J.  Ex.  160.  with.     Such  a  case  can  occur  only 
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offer  made  by  word  of  mouth  might  conceivably  have  a 
like  effect,  but  obviously  is,  and  ought  to  be,  difficult  to 
prove  (I). 

In  Matins  v.  Freeman  (m)  specific  performance  was 
refused  against  a  purchaser  who  had  bid  for  and  bought 
a  lot  different  from  that  he  intended  to  buy  :  but 
the  defendant  had  acted  with  considerable  negligence, 
and  the  question  was  left  open  whether  there  was 
not  a  valid  contract  on  which  damages  might  be  re- 
covered at  law.  The  case  of  Galverley  v.  Williams  (n) 
shows  however  that  the  same  principle  has  been  fully 
recognized  by  courts  of  equity.  The  description  of  an 
estate  sold  by  auction  included  a  piece  which  appeared 
not  to  have  been  in  the  contemplation  of  the  parties,  and 
the  purchaser  was  held  not  to  be  entitled  to  a  conveyance 
of  this  part.  "  It  is  impossible  to  say,  one  shall  be  forced 
to  give  that  price  for  part  only,  which  he  intended  to  give 
for  the  whole,  or  that  the  other  shall  be  obliged  to  sell  the 
whole  for  what   he  intended  to  be   the   price  of  a  part 

only The  question  is,  does  it  appear  to  have 

been  the  common  purpose  of  both  to  have  conveyed  this 
part?"  In  Harris  v.  Pep2iereU  (o)  the  vendor  had  ac- 
tually executed  a  conveyance  including  a  piece  which  he 
had  not  intended  to  sell,  but  which  the  defendant  main- 
tained he  had  intended  to  buy  :  Lord  Romilly,  acting  in 
accordance  with  his  own  former  decision  in  Garrard  v. 
Frankel  (p),  gave  the  defendant  an  option  "  of  having  the 
whole  contract  annulled  or  else  of  taking  it  in  the  form 
which  the  plaintiff  intended."  The  converse  case  occurred 
in  Bloo'nier  v.  Spittle  (q),  where  a  reservation  had  been 
introduced  by  mistake.    The  principle  of  these  cases  seems 


where  "  the  ordinary  evidence  as  to 
the  primary  meanings  of  the  words" 
used  "shows  that  the  words  may 
bear  more  than  one  meaning,  with- 
out showing  in  which  of  those  mean- 
ings either  party  used  them,  so  that 
we  have  a  case  of  equivocation"  : 
H.  W.  Elphinstone  in  L.  Q.  K.  ii. 
110. 


(I)  Phillix)S  V.  Bistolli  (1824)  2  B. 
&  C.  511. 

(m)  (1836-7)  2  Kee.  25. 

(n)  (1790)  1  Ves.  jun,  210. 

(o)  (1867)  5  Eq.  1. 

(f)  (1862)  30  Beav.  445,  31  L.  J. 
Ch.  604. 

(5)  (1872)  13  Eq.  427,  41  L.  J. 
Ch.  36S>. 
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to  be  that  the  Court  will  not  hold  the  plaintiff  bound  by 
the  defendant's  acceptance  of  an  offer  which  did  not 
express  the  plaintiff's  real  intention,  and  which  the  de- 
fendant could  not  in  the  circumstances  have  reasonably 
supposed  to  express  it  (r) ;  nor  yet  require  the  defendant 
to  accept  the  real  offer  which  was  never  effectually  com- 
municated to  him,  and  which  he  perhaps  would  not  have 
consented  to  accept  :  but  will  put  the  parties  in  the  same 
position  as  if  the  original  offer  were  still  open  (s).  The 
Court  having  come  to  the  conclusion  that  the  parties  did 
not  rightly  understand  each  other, "  it  is  not  possible  with- 
out consent  to  make  either  take  what  the  other  has 
offered  "  (t).  This  does  not  mean  that  a  party  who  has 
accepted  in  good  faith  and  in  its  natural  sense  a  proposal 
made  in  explicit  terms  can  be  deprived  of  his  right  to  rely 
on  the  contract  merely  because  the  proposer  failed  to 
express  his  own  intention.  In  such  a  case  the  proposer  is 
estopped  from  showing  that  his  reasonably  apparent  mean- 
ing was  not  his  real  meaning  (u). 

The  case  of  Dacre  v.  Gorges  (v),  though  shortly  reported 
and  no  reasons  given  for  the  judgment,  appears  to  belong- 
to  this  class.  The  plaintiff  and  others,  tenants  in  common, 
had  agreed  upon  a  partition,  the  allotments  to  be  ascer- 
tained on  a  valuation  by  surveyors.     Certain  land  to  which 

(r)  This  limitation  is  material  :  an  equitable  plea),  the  point  of 
cp.  Paget  v.  Marshall  (1884)  28  Ch.  mistake  [viz.  the  vendors  of  a  specific 
Div.  255,  with  Tamplin  v.  James  cargoshowingthe  purchaser  a  sample 
(1880)  15  Ch.  Div.  215.  Lord  which  in  fact  was  of  a  different  bulk) 
Romilly's  judgments  do  not,  in  did  not  go  to  the  essence  of  the  con- 
terms  at  any  rate,  sufficiently  attend  tract :  the  correspondence  of  the 
to  the  principle  enforced  in  Tamplin  bulk  to  the  sample  was  only  a 
V.  James.  collateral  term  which  the  purchaser 

(s)  For  the  principle  of  these  de-  might    waive   if    he    chose.      The 

cisions  compare  Cloives  v.  Higginson  vendors,     therefore,     were     at    all 

(next   note)   and  Leyland  v.  Jlling-  events  not   entitled  to  rescind   the 

worth    (1860)   2    D.    F.    J.    252-3.  contract  unconditionally. 
McKenzie     v.     Hesketh     (1877)      7  (<)  Clowes  v.  Higginson    (1813)   1 

Ch.    D.    675,    47   L.    J.    Ch.    231,  Ves.  &  B.  524,  535. 
well  shows  the  distinction  between  {u)  Tamplin  v.  James,  see  note  (r) 

this  class  of  cases  and  those  where  a  above. 

true   contract   is  carried   out  with  (v)  (1825)  2  S.  &  St.  454  :  it  does 

abatement     or    compensation.     In  not  appear  how  the  lapse  of  time 

Scott  V.  Ldttledale  (1858)  8  E.  &  B.  (eleven  years)  was  explained. 
815,  27  L.  J.  Q.  B.  201   (a  case  on 
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the  plaintiff  was  solely  entitled  was  by  mistake  included 
in  the  valuation  and  in  the  allotment  made  to  the  plaintiff, 
so  that  the  plaintiff  thereby  got  less  than  her  due  share  of 
the  rest.  The  allotments  were  conveyed  according  to  this 
distribution,  and  the  mistake  not  discovered  till  several 
years  later.  Specific  restitution  was  then  impossible,  parts 
of  the  other  allotments  having  been  sold.  But  a  suit  was 
instituted  for  a  money  compensation  against  the  only  one 
of  the  other  tenants  in  common  who  refused  it,  and  it  was 
held  a  plain  case  for  relief  Obviously  there  was  never  any 
agreement  on  the  plaintiff's  part  to  be  bound  by  an  allot- 
ment which  treated  her  sole  property  as  common  property. 

Similarly,  "  where  the  terms  of  the  contract  are  am- 
biguous, and  where,  by  adopting  the  construction  put  upon 
them  by  the  plaintiff,  they  would  have  an  effect  not  con- 
templated by  the  defendent,  but  would  compel  him  to 
include  in  the  conveyance  property  not  intended  or 
believed  by  him  to  come  within  the  terms  of  the  contract," 
and  the  plaintiff  refuses  to  have  the  contract  executed  in 
the  manner  in  which  the  defendant  is  willing  to  complete 
it,  specific  performance  cannot  be  granted  (w). 

When  the  purchaser  erroneously  but  not  unreasonably 
supposes  a  portion  of  joroperty  to  be  included  which  is  of 
no  considerable  quantity,  but  such  as  to  enhance  the  value 
of  the  whole,  this  is  a  "  mistake  between  the  parties  as  to 
what  the  property  purchased  really  consists  of"  so  material 
that  the  contract  will  not  be  enforced  (x). 

In  this  class  of  cases  a  simple  misunderstanding  on  the 
buyer's  part  of  the  description  of  the  property  sold,  if  such 
as  a  reasonable  and  reasonably  diligent  man  might  fall 
into,  may  be  enough  to  relieve  him  from  specifically  per- 
forming the  contract,  though  not  from  liability  in 
damages  (y).      A  vendor  is  in  the  same  position  if  his 


(w)  Baxendale  v.  Sealc  (1854)  19 
Beav.  GOl,  24  L.  J.  Ch.  385.  _Cp. 
per  Lord  pjldon,  Stewart  v.  AU'iMnn 
(1815)  1  Mer.  26,  33;  and  per  Sir 
W.    Grant,     Ilirjcjinson    v.    VI owes 


(1808)  15  Ves.  516,  524. 

{x)  Denny  v.  Hancock  (1870)  G 
Ch.  1,  14. 

(v)  Tampan  v.  James  (1880)  15 
Cli.  Div.  215. 
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agent  has  by  ignorance  or  neglect  included  m  a  contract 

for  sale  property  not  intended  to  be  sold  (z). 

It  was  for  some  time  (a)  held  that  a  material  variance  -^^  *° 

-1      1  •        1  shares  : 

between  the  objects  of  a  company  as  described  m  the  pros- 
pectus and  in  the  memorandum  of  association  would 
entitle  a  person  who  had  taken  shares  on  the  faith  of  the 
prospectus  to  say  that  the  concern  actually  started  was  not 
that  in  which  he  agreed  to  become  a  partner,  and  to  have 
his  name  removed  from  the  register.  But  these  decisions 
were  disapproved  of  in  the  House  of  Lords  on  the  ground 
that  "  persons  who  have  taken  shares  in  a  company  are 
bound  to  make  themselves  acquainted  with  the  memor- 
andum of  association,  Avhich  is  the  basis  upon  which  the 
company  is  established  "  (b).  The  rights  and  liabilities  of 
persons  taking  shares  in  companies  are  indeed  of  a  peculiar 
kind  ;  and  the  imposition  of  this  special  duty  upon  them 
does  not  affect  the  general  truth  of  the  principle  now  being 
considered. 

It  has  also  been  attempted  to  dispute  the  validity  of  a  Error  in 
transfer  of  shares  because  the  transferor  had  not  the  shares  guighing 
corresponding  to  the  numbers  expressed  in  the  transfer,  numbers 
although  he  had  a  sufficient  number  of  other  shares  in  the  not 
company ;  but  it  was  held  that  the  transferee,  who  had  in  material, 
substance  agreed  to  take  fifty  shares  in  the  company,  could 
not  set  up  the  mistake  as  against  the  company's  creditors  (c). 
"  The  numbers  of  the  shares  are  simply  directory  for  the 
purposes  (d)  of  enabling  the  title  of  particular  persons  to 

{z)  Alvanley    v.    Kinnaird  (1849)  the  contract   is  in   such  cases  not 

2  Mac.  &  G.  1,  8.     Cp.  Griffiths  v.  void,  but  only  voidable  at  the  option 

Jones  (1873)   15   Eq.  279,   42  L.  J.  of  the  shareholder,  which  must  be 

Ch.  468.  exercised  within  a  reasonable  time. 

(a)  iShip's  case  (1865)  2  D.  J.  S.  So,  a  person  who  applies   for  shares 

544,  L.  R.  3  H.  L.  343,    Wehsler's  in    a    company    not    described    as 

case  (1866)  2  Eq.  741,  Stewart's  ca,se  limited  cannot  afterwards  be  heard 

(1866)  1  Ch.  574.  to  say  that  he  did  not  mean  to  take 

(6)  Per  Lord    Chelmsford,   Oakes  shares   in   an   unlimited  company  : 

V.   Turquaml  (1867)   L.  R.  2  H.  L.  PerrdVs  ca.  (1873)   15  Eq.  250,  42 

325,  351,  36  L.  J.  Ch.  949.  See  ace.  L.  J.  Ch.  305. 

Kent  V.  Freehold  Land  Co.  (1868)  3  (c)  IncVs  ca.  (1872)  7  Ch.  485,  41 

Ch.    493  ;  Hare's  ca.   (1869)   4  Ch.  L.  J.  Ch.  564. 
503  ;  Chains' s  ca.  (1870-1)  6  Ch.  266,  (d)  Sic  in  the  report. 

40  L.  J.  Ch.  431  ;  all  shewmg  that 
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be  traced ;  but  one  share,  an  incorporeal  portion  of  the 
profits  of  the  company,  is  the  same  as  another,  and  share 
No.  1  is  not  distinguishable  from  share  No.  2  in  the  same 
way  as  a  grey  horse  is  distinguishable  from  a  black 
horse  (e). 

B.  Error  as  to  kind,  quantity,  or  quality  of  the  thing. 

A  material  error  as  to  the  kind,  quantity,  or  quality  of 
a  subject-matter  which  is  contracted  for  by  a  generic 
description  (whether  alone  or  in  addition  to  an  individual 
description)  may  make  the  agreement  void,  either  because 
there  was  never  any  real  consent  of  the  parties  to  the  same 
thing,  or  because  the  thing  or  state  of  things  to  which  they 
consented  does  not  exist  or  cannot  be  realized. 

In  Thornton  v.  Kempster  (/)  the  common  broker  of  both 
parties  gave  the  defendant  as  buyer  a  sale  note  for  Riga 
Rhine  hemp,  but  to  the  plaintiff  as  seller  a  note  for  St. 
Petersburg  clean  hemp.  The  bought  and  sold  notes  were 
the  only  evidence  of  the  terms  of  the  sale.  The  Court 
held  that  "  the  contract  must  be  on  the  one  side  to  sell 
and  on  the  other  side  to  accept  one  and  the  same  thing  " : 
here  "  the  parties  so  far  as  appeared  had  never  agreed  that 
the  one  should  buy  and  the  other  accept  the  same  thing ; 
consequently  there  was  no  agreement  subsisting  between 
them. 

In  a  case  of  this  kind  however  there  is  not  even  an 
agreement  in  terms  between  the  proposal  and  the  accept- 
ance. 
Quantity.  A  curious  case  of  error  in  quantity  happened  in  Henkel 
V.  Rape  (g),  where  by  the  mistake  of  a  telegraph  clerk  an 
order  intended  to  be  for  three  rifles  only  was  transmitted 
as  an  order  for  fifty.  The  only  point  in  dispute  was  whether 
the  defendant  was  bound  by  the  message  so  transmitted, 


Genus  : 
Thornton 
V.  Kemp- 
ster. 


(c)  Or  house  No.  2  in  a  street 
from  house  No.  4  in  the  same  street, 
though  of  the  same  description  and 
in  equally  good   repair  :    Leach   v. 


Mvllett  (1827)  3  Car.  &  P.  115. 

(/ )  5  Taunt.  786. 

(g)  (1870)  L.  R.  6  Ex.  7,  40  L.  J. 
Ex.  15. 
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and  it  was  held  that  the  clerk  was  his  agent  only  to  trans- 
mit the  message  in  the  terms  in  which  it  was  delivered  to 
him.  The  defendant  had  accepted  three  of  the  fifty  rifles 
sent,  and  paid  the  price  for  them  into  Court:  therefore  the 
question  whether  he  was  bound  to  accept  any  did  not 
arise  in  this  case.  It  is  settled  however  by  former  autho- 
rity that  when  goods  ordered  are  sent  together  vnih  goods 
not  ordered,  the  buyer  may  refuse  to  accept  any,  at  all 
events  "  if  there  is  any  danger  or  trouble  attending  the 
severance  of  the  two  "  (h). 

The  principle  of  error  in  quantity  preventing  the  forma-  Price. 
tion  of  a  contract  is  applicable  to  an  error  as  to  the  price 
of  a  thing  sold  or  hired  (i).  As  there  cannot  be  even  the 
appearance  of  a  contract  w^hen  the  acceptance  disagrees 
on  the  face  of  it  ^\dth  the  proposal,  this  question  can  arise 
only  when  there  is  an  unqualified  acceptance  of  an  errone- 
ously expressed  or  understood  proposal.  If  the  proposal  is 
misunderstood  by  the  acceptor,  it  is  for  him  to  show  that 
the  misunderstanding  was  reasonable.  "  Where  there  has 
been  no  misrepresentation,  and  where  there  is  no  ambi- 
guity in  the  terms  of  the  contract,  the  defendant  cannot 
be  allowed  to  evade  the  performance  of  it  by  the  simple 
statement  that  he  has  made  a  mistake  "  (k).  A.  makes  an 
offer  to  B.  to  take  a  lease  of  a  named  farm,  specifying  as 
its  contents  land  amounting  to  250  acres ;  B.'s  agent,  who 
meant  to  invite  offers  for  only  200  acres,  accepts  A.'s  offer 
without  examining  its  particulars.  Here  there  is  a  con- 
tract   binding    on    B.,    and    A.    is    entitled    to    specific 


(h)  Levy  v.  Oreen  (1857)   8  E.  &  (i)  D.    19.    2.  locati,    52.   Si   de- 

B.  575,  in  Ex.  Ch.  1  E.  &  E.  969  ;  cem  tibi  locem  fundum,  tu  autem 

27  L.  J.  Q.  B.  Ill,  28  ib.  319  ;  per  existiraes     quinque     te    conducere, 

Byles  J.  1  E.  &  E.  at  p.  976  :    and  nihil  agitur.      Sed   et    si    ego   mi- 

cp.  Hart   V.    Mills  (1846)  15  M.  fc  noria  me  locare  sensero,    tu   pluris 

W.  85,  15  L.  J.  Ex.  200,  where  a  te    conducere,    utique    non    pluris 

new  contract  was  implied  as  to  part  erit    conductio    quam    quanti    ego 

of  the  goods  which  was  retained  :  putavi. 

but  in  that  case  the  quality  as  well  (k)    Tamplln    v.     Janus     (1880) 

as  the  quantity  of  the  goods  sent  was  15  Ch.    Div.    215,    217  (Baggallay 

not  in  conformity  with  the  order.  L.J.) 
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performance  to  the  extent  of  B.'s  power  to  give  it,  with  a 
proportionate  reduction  of  the  rent  (ni). 

If,  on  the  other  hand,  the  proposal  is  by  accident 
wrongly  expressed,  the  proposer  must  show  that  the 
acceptor  could  not  reasonably  have  supposed  it  in  its 
actual  form  to  convey  the  proposer's  real  intention.  This 
occurred  in  Wehste^^  v.  Cecil  (n),  where  the  defendant  sent 
a  written  offer  to  sell  property  and  wrote  1,100?.  for  1,2001. 
by  a  mistake  in  a  hurried  addition  of  items  performed  on 
a  separate  piece  of  paper.  This  paper  was  kept  by  him 
and  produced  to  the  Court.  On  receiving  the  acceptance 
he  discovered  the  mistake  and  at  once  gave  notice  of  it. 
It  appeared  that  the  plaintiff  had  reason  to  know  the  real 
value  of  the  property.  Under  the  circumstances  specific 
performance  was  refused.  The  case  is  explained  by 
James  L.J.,  as  one  "  where  a  person  snapped  at  an  offer 
which  he  must  have  perfectly  well  known  to  be  made  by 
mistake"  (o). 

Material  But  sometimes,  even  when  the  thing  which  is  the 
subject-matter  of  an  agreement  is  specifically  ascertained, 
the  agreement  may  be  avoided  by  material  error  as  to 
some  attribute  of  the  thing.  For  some  attribute  which 
the  thing  in  truth  has  not  may  be  a  material  part  of  the 
description  by  which  the  thing  was  contracted  for.  If  this 
is  so,  the  thing  as  it  really  is,  namely,  without  that  quality, 
is  not  that  to  which  the  common  intention  of  the  parties 
Avas  directed,  and  the  agreement  is  void. 

An  error  of  this  kind  will  not  suffice  to  make  the  trans- 
action void  unless — 

Conditions       (1)  It  is  such  that  according  to  the  ordinary  course  of 

necessary      ^      ■,■  p   ,  i         Ti-n 

to  avoid  tloalmg  and  use  of  language  the  difference  made  by  the 
tionTn  absence  of  the  quality  wrongly  supposed  to  exist  amounts 
this  to  a  difference  in  kind  (p); 

ground. 

(ni)  McKenzie   v.    IlesJceth  (1877)  (o)  Tamplin    v.    James  (1880)  15 

7  Oh.  D.  675,  47  L.  J.  Ch.  231.  Ch.  D.  at  p.  221. 

(n)  (1861)  30  Beav.  62.  (p)  Savigny,  Syst.  §  137  (3.   283). 
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(2)  and  the  error  is  also  common  to  both  parties. 

Thus  we  read  "  Mensam  argento  coopertam  mihi  igno- 
ranti  pro  solida  vendidisti  iiivpriulens ;  nulla  est  emptio, 
pecuniaque  eo  nomine  data  condicetur  "  (q).  Again,  "  Si 
aes  pro  auro  veneat,  non  valet "  (r).  "  If  a  bar  [is]  sold  as 
gold,  but  [is]  in  fact  brass,  the  vendor  being  innocent,  the 
purchaser  may  recover  "  (s).  This,  however,  is  not  to  be 
taken  too  largely.  What  does  p7'o  auro,  as  and  for  gold, 
imply  as  here  used  ?  It  implies  that  the  buyer  thinks  he 
is  buying,  and  the  seller  that  he  is  selling,  a  golden  vessel ; 
and  further,  that  the  object  present  to  the  minds  of  both 
parties  as  that  in  which  they  are  trafficking — the  object  of 
their  common  intention — is,  not  merely  this  specific  vessel, 
but  this  specific  vessel,  being  golden.  Then,  and  not  other- 
wise, the  sale  is  void. 

If  the  seller  fraudulently  represents  the  vessel  as  golden, 
knowing  that  it  is  not,  the  sale  is  (as  between  them)  not 
void  but  voidable  at  the  option  of  the  buyer.  For  if  both 
parties  have  been  in  innocent  and  equal  error  it  would  be 
unjust  to  let  either  gain  any  advantage  :  but  a  party  who 
has  been  guilty  of  fraud  has  no  right  to  complain  of  having 
been  taken  at  his  word;  and  it  is  conceivable  that  it  might 
be  for  the  interest  of  the  buyer  to  affirm  the  transaction, 
as  if  the  vessel  supposed  by  the  fraudulent  seller  to  be  of 
worthless  base  metal  should  turn  out  to  be  a  precious 
antique  bronze.  Probably  the  results  are  the  same  if  the 
buyer's  belief  is  founded  even  on  an  innocent  representa- 
tion made  by  the  seller.  This  seems  to  be  assumed  by  the 
language  of  the  Court  in  Kennedy  v.  Panama,  d-c.  Mail 
Co')npany  (t).  We  shall  recur  to  this  point  presently.  Or 
in  an  ordinary  case  the  buyer  may  choose  to  treat  the 
seller's  affirmation  as  a  warranty,  and  so  keep  the  thing 
and  recover  the  diffi^rence  in  value. 

(g)  D.  18.  L  de  cont.  empt.  41  s  1.  (s)  Per  Lord  Campbell  C.J.  Gom- 

(r)  D.    eod.    tit.    14,    cited   and  pcrtz   v.    Bartlett  (1853)  2  E.  &  B. 

adopted  by  the   Court  of   Q.  B.  in  849,  854,  23  L.  J.  Q.  B.  65. 
Kennedy  v.  Panama,  ct-c.  Mail  Co.,  (f)  (1867)  L.  R.  2  Q.  B.  580,  587, 

supra.  36  L.  J.  Q.  B.  260,  p.  455,  supra. 
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Error 
must  be 
common 


Again,  if  the  sale  of  the  specific  vessel  is  made  in  good 
faith  with  a  warranty  of  its  quality,  the  vendor  must 
compensate  the  purchaser  for  breach  of  the  warranty,  but 
the  sale  is  not  even  voidable.  For  the  existence  of  a 
separate  warranty  shows  that  the  matter  of  the  warranty 
is  not  a  condition  or  essential  part  of  the  contract,  but  the 
intention  of  the  parties  was  to  transfer  the  property  in 
the  specific  chattel  at  all  events.  Whether  a  particular 
affirmation  as  to  the  quality  of  a  specific  thing  sold  be 
only  a  warranty,  or  the  sale  be  "conditional,  and  to  be 
null  if  the  affirmation  is  incorrect,"  is  a  question  of  fact 
to  be  determined  by  the  circumstances  of  each  case  (u). 

Accordingly,  when  the  law  is  stated  to  be  that  "  a 
party  is  not  bound  to  accept  and  pay  for  chattels,  unless 
they  are  really  such  as  the  vendor  professed  to  sell, 
and  the  vendee  intended  to  buy"  (x),  the  condition  is 
not  alternative  but  strictly  conjunctive.  A  sale  is  not 
void  merely  because  the  vendor  professed  to  sell,  or  the 
vendee  intended  to  buy,  something  of  a  different  kind.  It 
must  be  shown  that  the  object  was  in  fact  neither  such  as 
the  vendor  professed  to  sell  nor  such  as  the  vendee  in- 
tended to  buy. 

And  so  in  the  case  supposed  the  sale  will  not  be  in- 
validated by  the  mistake  of  the  buyer  alone,  if  he  thinks 
he  is  buying  gold  ;  not  even  if  the  seller  believes  him 
to  think  so,  and  does  nothing  to  remove  the  mistake, 
provided  his  conduct  does  not  go  beyond  passive  acqui- 


(u)  See  per  Wightman  J.  Gurney 
V.  Womersley  (1854)  4  E.  &  B. 
133,  142,  24  L.  J.  Q.  B.  46  :  Ban- 
ncrman  v.  White  (1861)  10  C.  B. 
N.  S.  844,  31  L.  J.  0.  P.  28  ; 
Finch  Sel.  Ca.  531  ;  Azcmar  v.  Ca- 
sclJa  (1867)  L.  R.  2  C.  P.  431,  677, 
36  L.  J.  C.  P.  124.  The  Koman  law 
is  the  same  as  to  a  sale  with  war- 
ranty; D.  19.  1.  de  act.  emiDt.  21  §  2. 
expld.  by  Savig-ny,  Syst.  3.  287. 
The  whole  of  Savigny's  admirable 
exposition  of  so-called  en-or  in  suh- 
Rtnnlla  in  §g  137,  138  (3.  270,  .sq(|.), 


deserves  careful  study.  Of  course 
the  conclusions  in  detail  are  not 
always  the  same  as  in  our  law  :  and 
the  fundamental  difference  in  the 
rules  as  to  the  actual  transfer  of 
property  in  goods  sold  (as  to  which 
see  Blackburn  on  the  Contract  of 
Sale,  Part  2,  Ch.  3)  must  not  be 
overlooked .  But  this  does  not  affect 
the  usefulness  and  importance  of  the 
general  analogies. 

(x)  Per  Cur.  Ilall  v.  Cornier  (1857) 
2  C.  B.  N.  S.  22,  41,  26  L.  J.  C.  F. 
138,  143. 
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escence  in  the  self-deception  of  the  buyer.  In  a  case  (?/)  Smith  r. 
where  the  defendant  bought  a  parcel  of  oats  by  sample,  ° 
believing  them  to  be  old  oats,  and  sought  to  reject  them 
when  he  found  they  were  new  oats,  it  was  held  that  "  a 
belief  on  the  part  of  the  plaintiff  that  the  defendant  was 
making  a  contract  to  buy  the  oats  of  which  he  offered  him 
a  sample  under  a  mistaken  belief  that  they  were  old  would 
not  relieve  the  defendant  from  liability  unless  his  mis- 
taken belief  was  induced  by  some  misrepresentation  of  the 
plaintiff  or  concealment  by  him  of  a  fact  which  it  became 
his  duty  to  communicate.  In  order  to  relieve  the  defendant 
it  was  necessary  that  the  jury  should  find  not  merely  that 
the  plaintiff  believed  the  defendant  to  believe  that  he  was 
bupng  old  oats,  but  that  he  believed  the  defendant  to 
believe  that  he,  the  plaintiff,  was  contracting  to  sell  old 
oats."  "  There  is  no  legal  obligation  on  the  vendor  to 
inform  the  purchaser  that  he  is  under  a  mistake  not  in- 
duced by  the  act  of  the  vendor"  (z);  and  therefore  the 
question  is  whether  we  have  to  do  merely  wdth  a  motive 
operating  on  the  buyer  to  induce  him  to  buy,  or  with  one 
of  the  essential  conditions  of  the  contract  (a).  "Videamus, 
quid  inter  ementem  et  vendentem  actum  sit "  (b)  :  "  the 
intention  of  the  parties  governs  in  the  making  and  in  the 
construction  of  all  contracts"  (c);  this  is  the  fundamental 
rule  by  which  all  questions,  even  the  most  refined,  on  the 
existence  and  nature  of  [a  contract  must  at  last  come  to  be 
decided. 

Another  curious  case  of  this  class  is  Cox  v.  Prentice  ((?).  Cox  v. 
The  declaration  contained  a  count  in  assumpsit  as  on  a 

iy)  Smith  v.  Hughes  (1871)  L.  R,  fraud :  the  sale  being  wholly  void 

6  Q.  B.  597,  40  L.  J.  Q.  B.  221:  per  in  any  case. 

Cockbum  C.J.p.  603;perHannen  J.  (z)  Ibid,    per    Blackburn    J.    at 

p.  610.     The  somewhat  refined  dis-  p.  607. 

tinction  here  taken  does  not  seem  (a)  Ibid,  per  Cockbum  C.J. 

to  exist  in  the  civil  law,     D.  19.  1.  (b)  Julianus  in  D.  18.  1.  de  cont. 

de   act.   empt.  11  §  5  :  Savigny,  3.  empt.  41  pr. 

293,  according  to  whom   it  makes  (c)  Per  Cur.  Bannerman  v.  White 

no  difference  whether  there  be  on  (1861)  10  C.  B.  N.  S.  844,  860,  31 

the   part  of   the  vendor  ignorance,  L.  J.  C.  P.  28,  32. 

passive  knowledge,  er  even  actual  (d)  (1815)  3  M.  &  S.  34  i. 
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warranty,  and  the  common  money  counts.  The  nature  of 
the  material  facts  will  sufficiently  appear  by  the  following 
extract  from  the  judgment  of  Bayley  J. : — 

"  What  did  the  plaintiffs  bargain  to  buy  and  the  defendants  to  sell  ? 
They  both  understand  [sic]  that  the  one  agreed  to  buy  and  the  other  to 
sell  a  bar  containing  such  a  quantity  of  silver  as  should  appear  by  the 
assay,  and  the  quantity  is  fixed  by  the  assay  and  paid  for  ;  but  through 
some  mistake  in  the  assay  the  bar  turns  out  not  to  contain  the  quantity 
represented  but  a  smaller  quantity.  The  plaintiff  therefore  may  rescind 
the  contract  and  bring  money  had  and  received,  having  offered  to  return 
the  bar  of  silver." 


Cases 
of  mis- 
descrip- 
tion on 
sales  of 
real  pro- 
perty 
distin- 
guished. 


And  by  Dampier  J. : — "  The  bargain  was  for  a  bar  of  silver 
of  the  quality  ascertained  by  the  assay-master,  and  it  is  not 
of  that  quality.  It  is  a  case  of  mutual  error."  These 
judgments  went  farther  than  was  necessary  to  the  deci- 
sion (e),  for  a  verdict  had  been  taken  only  for  the  difference 
in  value. 

It  is  important  to  distinguish  from  the  cases  above  con- 
sidered another  class  where  persons  who  have  contracted 
fin'  the  purchase  of  real  property  or  interests  therein  have 
been  held  entitled  at  law  (/)  as  well  as  in  equity  (g)  to 
rescind  the  contract  on  the  ground  of  a  misdescription  of 
the  thing  sold  in  some  particular  materially  affecting  the 
title,  quantity,  or  enjoyment  of  the  estate.  In  some  of 
these  cases  language  is  used  which,  taken  alone,  might  lead 
one  to  suppose  the  agreement  absolutely  void ;  and  in  one 
or  two  (e.g.  Torrance  v.  Bolton)  there  is  some  real  difficulty 
in  drawing  the  line.  But  they  properly  belong  to  the  head 
of  Misrepresentation,  or  else  (which  may  be  the  sounder 


(e)  And  certainly  farther  than  the 
civil  law:  see  D.  18. 1.  de  cont.  emt. 
14,  where  though  a  bracelet  "quae 
aurea  dicebatur  "  should  be  found 
"  magna  ex  parte  aenea,"  yet  "  ven- 
ditionem  espe  constat  ideo,  quia  auii 
aliquid  habuit." 

(/)  FlvjhtM.  Booth  (18M)  1  r.ing. 
N.    C.   370  ;    PhllUps  V.  Cahlchvyh 


(1868)  L.  R.  4  Q.  B.  159,  38  L.  J.  Q. 
B.  68. 

{(j)  Stanton  v.  Tattersall  (1853) 
1  Sm.  &  G.  529  ;  Earl  of  Durham 
V.  Legard  (1865)  34  Beav.  611, 
34  L.  J.  Ch.  589;  Torrance  v. 
BoUon  (1872)  8  Ch.  118,  42  L.J. 
Ch.  177.  See  authorities  collccttd 
in  Dart.  V.  &  P.  114  sqq. 
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View  where  applicable)  (h)  are  cases  where  the  contract  is 
rather  broken  than  dissolved.  A  man  is  not  bound  to  take 
a  house  or  land  not  corresponding  to  the  description  by 
which  he  bought  it  any  more  than  he  is  bound  to  accept 
goods  of  a  different  denomination  from  what  he  ordered,  or 
of  a  different  quality  from  the  sample.  Mistake  or  no 
mistake,  the  vendor  has  failed  to  perform  his  contract.  The 
purchaser  may  say :  "You  offered  to  sell  me  a  freehold: 
that  means  an  unincumbered  freehold,  and  I  am  not  bound 
to  take  a  title  subject  to  covenants"  (i):  or,  "You  offered 
to  sell  an  absolute  reversion  in  fee  simple  :  I  am  not  to  be 
put  off  with  an  equity  of  redemption  and  two  or  three 
Chancery  suits  (j).  I  rescind  the  contract  and  claim  back 
my  deposit."  Cases  of  this  kind,  therefore,  are  put  aside 
for  the  present. 

Again,  an  agreement  is  void  if  it  relates  to  a  subject-  Subject- 
matter   (whether   a   material  subject   of  ownership  or  a  in  exist- 
particular  title  or  right)   contemplated  by  the  parties  as  ®°''®- 
existing  but  which  in  fact  does  not  exist.    Herein,  as  before, 
everything  depends  on  the  intention  of  the  parties,  and  the 
question  is  whether  the  existence  of  the  thing  contracted 
for  or  the  state  of  things  contemplated  was  or  was  not  pre- 
supposed as  essential  to  the  agreement.    Such  is  presumed 
to  be  the  understanding  in  the  case  of  sale.    We  may  con- 
veniently use  the  illustrations  given  on  this  point  in  the 
Indian  Contract  Act  (k). 

a.    A.  agrees  to  sell  to  B.  a  specific  cargo  of  goods  Illustra- 
tions. 

(/(.)    The     difference     is     purely  sale  of  goods  :  but  the  contract  is 

theoretical  ;      for     if     it     be     an  not  merely  to  sell  specific  land,  but 

actual  breach  of  contract  the  pur-  to  give  a  certain  kind  of  title, 
chaser  can    recover   only    nominal  (/)  Phillips  v.   Calddeugh  (1868) 

A&ms.gGs:  Baiiiv.  FothergillimZA)  L.    E.    4  Q.  B.    159,  38  L.  J.  Q. 

L.  R.  7  H.  L.  158,  43  L.  J.  Ex.  B.  68. 

243,  confirming  Flureaw  v.  Thorn-  (j)   Torrance   v.  BoUon  (1872)   8 

hill   (1776)    2  W.  Bl.   1078.     The  Ch.  118  :  see  at  p.  124. 
analogy  suggested  in  the  text  should  (k)  §  20 ;  the  rule  is  rather  \videly 

perhaps  be  confined  to  cases  v/here  stated  :  Where  both  the  parties  to 

the  misdescription  goes  to  matter  an  agreement  are  under  a  mistake 

of    title.      One  cannot  compare   a  as  to  a  matter  of  fact  essential  to  the 

specific  sale  of  land  to  a  non-specific  agreement,  the  agreement  is  void. 
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supposed  to  be  on  its  way  from  England  to  Bombay.  It 
turns  out  that,  before  the  day  of  the  bargain,  the  ship  con- 
veying the  cargo  had  been  cast  away  and  the  goods  lost. 
Neither  party  was  aware  of  these  facts.  The  agreement 
is  void. 

Couturier  This  was  assumed  in  the  House  of  Lords  and  by  all  the 
judges  in  Couturier  v.  Hastie  {I),  where  the  only  question 
in  dispute  was  on  the  effect  of  the  special  terms  of  the 
contract. 

h.  A.  agrees  to  buy  from  B.  a  certain  horse.  It  turns  out 
that  the  horse  was  dead  at  the  time  of  the  bargain,  though 
neither  party  was  aware  of  the  fact.  The  agreement  is 
void  (m). 

We  may  add  a  like  example  from  the  Digest.  A.  agrees 
with  B,  to  buy  a  house  belonging  to  B.  The  house  has 
been  burnt  down,  but  neither  A.  nor  B.  knows  it.  Here 
there  is  not  a  contract  for  the  sale  of  the  land  on  which  the 
house  stood,  with  compensation  or  otherwise,  but  the  sale 
is  void  (77). 

Same  In  like  manner  a  sale  of  shares  in  a  company  will  not  be 

principle  „  ,.  ..        „.,. 

applied  to  cniorced  11  at  the  date  01  the  sale  a  petition  lor  winding-up 
sale  of       j^j^g  been  presented  of  which  neither  the  vendor  nor  the 

shares.  ^ 

purchaser  knew  (0).  But  the  ignorance  of  the  buyer  only 
in  similar  circumstances  does  not  of  itself  invalidate  the 
sale.     It  seems  however  that  the  sale  would  be  voidable 


(0  (1856)  5  H.  L.  C.  673,  25  L.  J.  empt.  57,  pr.    Domum  emi  cum  earn 

Ex.  253.     For  a  fuller  account  of  et  ego  et  venditor  combustam  igno- 

the  case,  and  the  relation  of  this  remus  ;    Nerva,    Sabinus,    Cassius, 

class   of   cases  to   the   doctrine   of  nihil  venisse  quamvis  area  maneat, 

impossibility  of  performance,  see  pp.  pecuniamque  solutam  condici  posse 

399,  400,  above.  aiunt.     Cp.  Papinian,   eod.  tit.  58. 

(m)  Pothier,  Contrat  de  Vente,  §  4,  Arboribus  quoque  vento  deiectis  vel 

cited  5  H.  L.  C.  678,  says:  "Si done,  absumptis  igne  dictum  est  empti- 

ignorant  que  mon  cheval  est  mort,  onem    fundi    non   videri  esse  con- 

je  le  vends  ii  quelqu'un,  il  n'y  aura  tractam  si  contemplatione  illarum 

pas  un  contrat  de  vente,  faute  d'une  arborum,  veluti  oliveti,  fundus  com- 

chose  qui  en  soit  I'objet."    Cp.  Code  parabatur,    sive   sciente  sive  igno- 

Civ.  1601.     "Si  au  moment  de  la  rante  venditore. 
vente  la  chose  vendue  etait  porie  en  (o)  Emmerson's  ca  (1866)  1   Ch. 

totalite,  la  vente  serait  nuUe  : "  =  433,   expld.    3  Ch.   391,   per  Page 

Italian  Code,  1461.  Wood  L.J. 

(?i)  Paulus  in  D.  18    1.  de   cont. 
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on  the  ground  of  fraud  if  the  seller  knew  of  the  buyer's 
ignorance,  but  that  such  knowledge  should  be  distinctly 
and  completely  alleged  (jn).  An  agreement  to  take  new 
shares  in  a  company  which  the  company  has  no  power  to 
issue  is  also  void,  and  money  paid  under  it  can  be  recovered 
back  (q). 

c.  A.  being  entitled  to  an  estate  for  the  life  of  B.  agrees  Toan- 

miitiGS 

to  sell  it  to  C.     B.  was  dead  at  the  time  of  the  agreement,  and  life 
but  both  parties  were  ignorant  of  the  fact.    The  agreement  i^i*^^®^*^- 
is  void. 

This  was  so  held  at  law  in  Strickland  v.  Turner  (r). 
There,  at  the  date  when  the  sale  of  a  life  annuity  was 
completed,  the  life  had  dropped  unknown  to  both  vendor 
and  purchaser;  it  was  held  that  the  purchase-money  might 
be  recovered  back  as  on  a  total  failure  of  consideration.  So 
in  Hitchcock  v.  Giddings  (s)  a  remainderman  in  fee  ex- 
pectant on  an  estate  tail  had  sold  his  interest,  a  recovery 
having  been  already  suffered  unknown  to  the  parties  :  a 
bond  given  to  secure  the  purchase-money  was  set  aside. 
"  Here  is  an  estate  which  if  no  recovery  had  been  suffered 
was  a  good  one.  Both  parties,  being  equally  ignorant  that 
a  recovery  had  been  suffered,  agree  for  the  sale  and  pur- 
chase of  the  estate,  and  the  purchaser  is  content  to  abide 
the  risk  of  a  recovery  being  subsequently  suffered.  He 
conceives  however  he  is  purchasing  something,  that  he  is 
purchasing  a  vested  interest.  He  is  not  aware  that  such 
interest  has  already  been  defeated  .  .  .  [The  defendant] 
has  sold  that  which  he  had  not — and  shall  the  plaintiff  be 
compelled  to  pay  for  that  which  the  defendant  had  not  to 
give  ?  "  (t).     More  recently,  in  Cochrane  v.  Willis  (it),  an 

(p)  Radge  v.  Bowman  {186S)  L..  parte  AUsm{lS7i)  15  Eq.S9 4,9  Gh. 

R  3  Q.  B.  689,  697.     The  Roman  1,  24 ;  Ex  parte  Campbell  (1873)  16 

lawyers  seem  to  have  treated  the  Eq.417,  9  Ch.  1, 12,  42L.  J.Ch.  771. 

presumption  of  dolus  as  absolute  if  (r)  (1852)  7  Ex.  208,  22  L.  J.  Ex. 

the  seller  knew  the  facts.     See  the  115. 

continuation  of  the  passages  above  (s)  (1817)  4  Pri.  (Ex.  in  Eq.)  135, 

cited.  and  better  in  Dan.  1. 

(q)  Bank  of  Hindustan  v.  Alison  {t)  Dan.  at  p.  7. 

(1870)  L.  R.  6  C.  P.  54,  in  Ex.  Ch.  (u)  (1865)    1   Ch.   58,  35   L.   -T. 

ib.  222,  40  L.  J.  C.  P.  1,  117  ;  Ex  Ch.  36. 
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agreement  had  been  made  between  a  remainderman  and 
the  assignee  of  a  tenant  for  life  of  a  settled  estate,  founded 
on  the  assignee's  supposed  right  to  cut  the  timber.  The 
tenant  for  life  was  in  fact  dead  at  the  date  of  the  agree- 
ment. The  Court  refused  to  enforce  it,  as  having  been 
entered  into  on  the  supposition  that  the  tenant  for  life  was 
alive,  and  only  intended  to  take  effect  on  that  assumption. 
So  a  life  insurance  cannot  be  revived  by  the  payment  of  a 
premium  within  the  time  allowed  for  that  purpose  by  the 
original  contract,  but  after  the  life  has  dropped  unknown 
to  both  insurers  and  assured,  although  it  was  in  existence 
when  the  premium  became  due,  and  although  the  insurers 
have  waived  proof  of  the  party's  health,  which  by  the  terms 
of  renewal  they  might  have  required  :  the  waiver  applies 
to  the  proof  of  health  of  a  man  assumed  to  be  alive,  not  to 
the  fact  of  his  being  alive  (x). 
Purchase  The  casc  of  Binghcon  v.  Bingham  (y),  which  was  relied 
perty         OH  in  the  argument  of  Cochrane  v.    Willis,  and  in  the 

already       indsfment  of  Turner  L.J.  must  be  considered  as  belonging 
one  s  own.  .  .  .     .  o     o 

Bins-  ^^  ^^^^  class.  As  in  Cochrane  v.  Willis,  the  substance  of 
ham  V.  the  facts  was  that  a  purchaser  was  dealing  with  his  own 
property,  not  knowing  that  it  was  his.  This  consideration 
seems  to  remove  the  doubt  expressed  by  Story  (0),  who 
criticizes  it  as  a  case  in  which  relief  was  given  against 
a  mere  mistake  of  law.  But,  with  all  respect  for  that 
eminent  writer,  his  objection  is  inapplicable.  For  the  case 
does  not  rest  on  mistake  as  a  ground  of  special  relief 
at  all.  There  was  a  total  failure  of  the  supposed  subject- 
matter  of  the  transaction,  or  perhaps  we  should  rather  say 
it  was  legally  impossible.  We  have  already  pointed  out 
the  resemblance  of  this  class  of  cases  to  some  of  those 
considered  in  the  last  chapter.     The  one  party  could  not 

(x)  Priichard  v.  Merchants^  Life  without  the  knowledge  of  the  par- 

Insurance  Society  (1858)  3  C.  B.  N.  ties,    see    Bradford   v.  Symondson 

S.  622,  27  L.  J.  C.  P.  169.    For  the  (1881)  7  Q.  B.  Div.  456,  50  L.  J.  Q. 

somewhat    different    treatment    of  B.  582. 

the  contract    of    marine  insurance,  (y)  (1748)  1  Ves.  Sr.  126,  Belt's 

where  at  the  date  of  effecting  the  supp.  79. 
policy  the  risk  has  been  determined  (s)  Eq.  Jurisp.  §  124. 
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buy  what  was  his  own  already,  nor  could  the  other  (in  the 
words  of  the  judgment  as  reported)  be  allowed  "  to  run 
away  with  the  money  in  consideration  of  the  sale  of  an 
estate  to  which  he  had  no  right "  («).  So  we  find  it 
treated  in  the  Roman  law  quite  apart  from  any  question 
of  mistake,  except  as  to  the  right  of  recovering  back  money 
paid  under  the  agreement.  A  stipulation  to  purchase 
one's  own  property  is  "naturali  ratione  inutilis"  as  much 
as  if  the  thing  was  destroyed,  or  not  capable  of  being 
private  property  (6).  Such  an  agreement  is  naught  both 
at  law  and  in  equity,  without  reference  to  the  belief  or 
motive  which  determined  it. 

Moreover  the  difficulty  was  cleared  up  by  Lord  West-  Agree- 
bury,  though  not  quite  on  this  broad  ground,  in  a  case  ^^^l  ^^^. 
exactly  similar  in  principle.     In  Coojyer  v.  Phihbs  (c)  A.  for  one's 
agreed  to  take  a  lease  of  a  fishery  from  B.,  on  the  assump-  "^^y;^' 
tion  that  A.  had  no  estate  and  B.  was  tenant  in  fee.    Both  C?ooper  v. 
parties  were  mistaken  at  the  time  as  to  the  effect  of  a 
previous  settlement ;  and  in  truth  A.  was  tenant  for  life 
and   B.    had   no   estate   at   all.      It   was  held  that  this 
agreement  was  invalid.    Lord  Westbury  stated  the  ground 
of  the  decision  as  follows  : — "  The  result  therefore  is  that  Lord 
at  the  time  of  the  agreement  for  the  lease  which  it  is  the  i^^^y-g  g^. 
object  of  this  petition  (d)  to  set  aside,  the  parties  dealt  planation 
with  one  another  under  a   mutual   mistake  as  to  their  iia  luris. 
respective  rights.     The  petitioner  did  not  suppose  that  he 
was,  what  in  truth  he  was,  tenant  for  life  of  the  fishery. 
The  other  parties  acted  under  the  impression  given  to  them 
by  their  father  that  he  (their  father)  was  the  owner  of  the 
fishery  and  that  the  fishery  had  descended  to  them.     In 
such  a  state  of  things  there  can  be  no  doubt  of  the  rule  of 

(rt)  The  case  is  considered,  among  valet,  sive  sciens,  sive  ignorans  ami ; 

other  authorities,  and  upheld  on  the  sed  si  ignorans  emi,  quod    solvere 

true  ground,  in  Stewart  v.  Stewart  repetere  potero,  quia  nulla  obligatio 

(1839)  6  CI.  &  F.  at  p.  968  ;  cp.  the  fuit :  Pomponius,  D.  18.  1.  de  cont. 

remarks   of   Hall   V.-C.  in  Jones  v.  empt.  16  pr. 

Clifford   (1876)   3  Ch.  D.  779,  790,  (c)  (1867)  L.  R  2  H.  L.  149. 

45  L.  J.  Ch.  809.  [d)  A  Cause  Petition  in  the  Irish 

(6)  Gaiu3  in  D.  44.  7.  de.  obi.  et  Court  of  Chancery, 
act.  1  §  10.     Suae   rei   emptio   non 
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a  court  of  equity  with  regard  to  the  dealing  with  that 
agreement.  It  is  said  '  Ignorantia  iuris  haud  excusat ; ' 
but  in  that  maxim  the  word  '  ius '  is  used  in  the  sense  of 
denoting  general  law,  the  ordinary  law  of  the  country.  But 
when  the  word  '  ius '  is  used  in  the  sense  of  denoting  a 
private  right,  that  maxim  has  no  application.  Private 
right  of  ownership  is  a  matter  of  fact ;  it  may  be  the  result 
also  of  matter  of  law  ;  but  if  parties  contract  under  a 
mutual  mistake  and  misapprehension  as  to  their  relative 
and  respective  rights,  the  result  is  that  that  agreement  is 
liable  to  be  set  aside  as  having  proceeded  upon  a  common 
mistake.  Now  that  was  the  case  with  these  parties — the 
respondents  believed  themselves  to  be  entitled  to  the 
property,  the  petitioner  believed  that  he  was  a  stranger  to 
it,  the  mistake  is  discovered,  and  the  agreement  cannot 
stand  "  (e). 
Brongh-  The  principle  here  laid  down  also  covers  Broughton  v. 
Hutt!  Hult  if).  There  the  heir-at-law  of  a  shareholder  in  a 
company  joined  with  several  other  shareholders  in  giving 
a  deed  of  indemnity  to  the  directors,  believing  that  the 
shares  had  descended  to  him  as  real  estate,  whereas  they 
were  personal  estate.  The  deed  was  held  to  be  void  as 
against  him  in  equity  at  all  events,  and  probably  at  law. 
"  The  plaintiff  never  intended  to  be  bound  unless  he  was  a 
shareholder,  and  the  defendants  never  intended  him  to  be 
bound  unless  he  was  so."  Here  the  mistake  was  plainly 
one  of  fact  within  Lord  Westbury's  definition,  namely  as 
to  the  character  of  the  shares  by  the  constitution  of  the 
particular  company.  It  is  submitted,  however,  that  an 
erroneous  fundamental  assumption  made  by  both  parties 
even  as  to  a  general  rule  of  law  might  well  prevent  any 
valid  agreement  from  being  formed. 
Assign-  In  the  same  way  an  agreement  to  assign  a  lease  for  lives 

lease  for      would  be  inoperative  if  all  the  lives  had  dropped  unknown 
lives.  to  the  parties.     But  the  only  thing  which  the  parties  can 

here  be  supposed,  in  the  absence  of  expressed  condition  or 

(c)  L.  R.  2  H.  L.  170.  (/)  (1858)  3  De  G.  &  J.  501. 
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warranty,  to  assume  as  essential  is  that  the  lease  is  sub- 
sisting, that  is,  that  at  least  one  of  the  lives  is,  not  that 
they  all  are  still  in  existence.  Where  the  assignor  of  a 
lease  for  the  lives  of  A.,  B.,  and  C,  expressly  covenanted 
with  the  assignee  that  the  lease  was  a  subsisting  lease  for 
the  lives  of  A.,  B.,  and  C,  and  the  survivors  and  survivor 
of  them,  this  was  held  to  be  only  a  covenant  that  the  lease 
was  subsisting,  and  not  that  all  the  lives  were  in  being  at 
the  date  of  the  assignment  ((/).  That  is,  his  contract  was 
interpreted,  according  to  the  general  practice  and  under- 
standing of  conveyancers,  as  a  contract  to  transfer  an 
existing  lease  for  three  lives,  not  necessarily  a  lease  for 
three  lives  all  existing. 

If  in  any  state  of  things  otherwise  resembling  those  just  Results 
now  discussed  we  find,  instead  of  ignorance  of  the  material  o^iy  q^^ 

fact  on  both  sides,  ignorance  on  the  one  side  and  know-  P^rty  is 
11  1111  1  1  Ignorant 

ledge  on  the  other,  then  the  matter  has  to  be  treated  of  the 
differently.  Suppose  A.  and  B.  are  the  contracting  parties;  ™'^terial 
and  let  us  denote  by  X.  a  fact  or  state  of  facts  materially 
connected  with  the  subject-matter  of  the  contract,  which  is 
supposed  by  A.  to  exist,  but  which  in  truth  does  not  exist, 
and  is  known  by  B.  not  to  exist.  Then  we  have  to  ask 
these  questions  : — 

1.  Does  A.  intend  to  contract  only  on  the  supposition 
that  X.  exists  ?  which  may  be  put  in  another  way  thus : 
If  A's  attention  were  called  to  the  possibility  of  his  belief 
in  the  existence  of  X.  being  erroneous,  would  he  require 
the  contract  to  be  made  conditional  on  the  existence  of  X? 

2.  If  so — Does  B.  know  that  A.  supposes  X.  to  exist  ? 

3.  If  B.  knows  this — Does  he  also  know  that  A.  intends 
to  contract  only  on  that  supposition  ? 

If  the  answer  to  any  one  of  these  questions  is  in  the 
negative,  it  seems  there  is  a  binding  contract  (h).  But  it 
is  to  be  observed  that  a  negative  answer  to  the   second 


(U)   Coates  v.  CoJUm  (1871)  L.  R.  {h)  Smith  v.  HurjJies  (1871)  L.  R. 

6  Q.  B.  469,  in  Ex.  Cb.  7  Q.  B.  144,       G  Q.  B.  597,  siqmt,  p.  467. 
41  L.  J.  Q.  B.  90. 
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question  will  generally  require  strong  evidence  to  establish 
it,  and  that  if  this  question  be  answered  in  the  affirmative, 
an  affirmative  answer  to  the  third  question  will  often  follow 
by  an  almost  irresistible  inference.  Thus  if  a  purchaser  of 
a  reversionary  interest  subject  to  prior  life  interests  knows 
that  one  of  these  has  ceased,  and  nothing  is  said  about  it 
at  the  time  of  the  contract,  then  the  purchaser  can  hardly 
expect  anybody  to  believe  either  that  he  himself  overlooked 
the  material  importance  of  that  fact,  or  that  he  was  not 
aware  of  the  vendor's  ignorance  of  it,  or  that  he  supposed 
that  the  vendor  would  not  treat  it  as  material  (i).  So  in 
the  case  already  cited  (j)  of  the  sale  of  shares  after  a 
petition  for  the  winding-up  of  the  company  had  been 
presented,  a  distinct  allegation  in  the  pleadings  that  the 
seller  knew  of  the  buyer's  ignorance  of  that  fact,  would,  it 
seems,  have  been  sufficient  to  constitute  a  charge  of  fraud. 

If  the  questions  above  stated  be  all  answered  in  the 
affirmative,  either  by  positive  jDroof  or  by  probable  and 
uncontradicted  presumption  from  the  circumstances,  then 
it  may  be  considered  either  that  the  case  becomes  one  of 
fraud,  or  at  least  that  the  party  who  knew  the  true  state 
of  the  facts,  and  also  knew  the  other  party's  intention  to 
contract  only  with  reference  to  a  supposed  different  state 
of  facts,  is  precluded  from  denying  that  he  understood  the 
contract  in  the  same  sense  as  that  other,  namely,  as  con- 
ditional on  the  existence  of  the  supposed  state  of  facts. 

On  a  similar  principle  (as  we  have  already  mentioned 
incidentally)  it  is  certain  that  where  fundamental  error  of 
one  party  is  caused  by  a  fradulent  misrepresentation,  and 
probable  that  where  it  is  caused  by  an  innocent  misrepre- 
sentation on  the  part  of  the  other,  that  other  is  estopped 
from  denying  the  validity  of  the  transaction  if  the  party 
who  has  been  misled  thinks  fit  to  affirm  it. 

Does  it  follow  that  the  contract  is  in  its  inception  not 
void,  but  voidable  at  the  option  of  the  party  misled?     Not 


(i)  See  Turner  v.  Harvei/  (1821) 
Jac.  169. 


(,/)  Ruclge  v.  Bowman  (1868)  L.  R. 
3  Q.  B.  689. 
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SO  :  for  the  fraud  or  negligence  of  the  other  must  not  pu  t 
him  in  any  worse  position  as  regards  third  persons.  These, 
if  the  transaction  be  simply  voidable,  are  entitled  to  treat 
it  as  valid  until  rescinded,  and  may  acquire  indefeasible 
rights  under  it  :  if  it  be  void  they  can  acquire  none,  how- 
ever blameless  their  own  part  in  the  matter  may  be  (k). 
Thus  there  is  a  real  difference  between  a  contract  voidable 
at  the  option  of  one  party  and  a  void  agreement  whose 
nullity  the  other  is  estoj)ped  as  against  him  from  asserting. 
In  the  case  of  contracts  to  take  shares  in  companies  an 
anomaly  is  admitted,  as  we  have  seen,  for  reasons  of  special 
necessity,  and  the  contract  is  treated  as  at  most  voidable. 
But  even  here  there  must  be  an  original  animus  contra- 
hendi to  this  extent,  that  the  shareholder  was  minded  to 
have  shares  in  some  company.  An  application  for  shares 
signed  in  absolute  ignorance  of  its  true  nature  and  con- 
tents, like  the  bill  in  Foster  v.  Macldnnon  (l),  could  not 
be  the  foundation  of  a  binding  contract  to  take  shares. 
An  allotment  in  answer  to  such  an  application  would  be  a 
mere  proposal,  and  whether  it  were  accepted  or  not  would 
have  to  be  determined  by  the  ordinary  rules  of  law  in  that 
behalf  (see  Ch.  I.). 

We  may  here  call  attention  to  the  rule  concerning  sales  Mistakes 
by  sample  which  may  be  gathered  from  Hcilhutt  v.  Hick-  sample. 
son  (m)  and  is  stated  by  Mr.  Benjamin  to  this  effect :  "  If  a 
manufacturer  agrees  to  furnish  goods  according  to  sample, 
the  sample  is  to  be  considered  as  if  free  from  any  secret 
defect  of  manufacture  not  discoverable  on  inspection  and 
unknown  to  both  parties." 

Here  we  have  a  common  error  as  to  a  material  fact, 
namely  the  character  of  the  sample  itself  by  which  the 
character  of  the  bulk  is  to  be  tested.  But  it  is  possible  to 
put  the  parties  in  the  same  position  as  if  their  erroneous 
assumption  had  been  correct,  and  therefore  their  contract, 

(k)  Foster  v.  Mackinnon  (1869)  L.  (?«,)  (1872)  L.  K.  7  C.  P.  438,  41 

R.  4  C.  P.  704,  38  L.  J.  C.  P.  310,  L.  J.  C.  P.  228  ;  Benjamin  on  Sale, 

supra,  p.  442.  642. 

{I)  See  note  {Jc),  supra. 
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instead  of  being  avoided,  is  upheld  according  to  their  true 
intention,  i.  e.  as  if  the  sample  had  been  what  they  both 
supposed  it  to  be.  If  they  had  themselves  discovered  the 
mistake  in  time  they  would  have  made  the  same  contract 
with  reference  to  a  proper  sample  in  place  of  the  defective 
one.  The  result  is  thus  the  converse  of  that  which  occurs 
when  the  error  goes  to  the  matter  of  the  whole  agreement, 
as  in  the  cases  we  have  been  considering.  It  may,  how- 
ever, be  more  simply  arrived  at  on  the  broad  ground  that 
reference  to  a  sample  does  not  exclude  the  general  duty  of 
the  seller  to  furnish  merchantable  goods  answering  the 
description  in  the  contract  (n). 

A  mistake  in  the  sample  exhibited  on  a  sale,  in  the 

sense  of  its  being  taken  from  a  bulk  different  from  that 

which  is  intended  and  expressed  to  be  sold,  may  wholly 

prevent  the  formation  of  a  contract  (o). 

Eights  It  appears  from  the  authorities  which  have  been  adduced 

dies  of       that  a  party  to  an  apparent  agreement  which  is  void  by 

party  to  a  reason  of  fundamental  error  has  more  than  one  course  open 

void  ,  ^ 

agree-  to  him. 

ment.  jj^  ^^^^^  ^^^^  ^^^^'l  ^^iQ  other  party  seeks  to  enforce  the 

alleged  agreement  and  then  assert  the  nullity  of  the  trans- 
action by  way  of  defence  {p).  If  he  think  fit  he  may  also 
take  the  opportunity  of  seeking  by  counterclaim  to  have 
the  instrument  sued  on  set  aside  (q). 

Or  he  may  right  himself,  if  he  prefers  it,  by  coming 
forward  actively  as  plaintiff.  When  he  has  actually  paid 
money  as  in  performance  of  a  supposed  valid  agreement, 
and  in  ignorance  of  the  facts  which  exclude  the  reality  of 
such  agreement,  he  may  recover  back  his  money  as  having 
been  paid  without  any  consideration  (the  action  "for  money 

(n)    Drummond    v.     Van    Inrjen  (q)  Storey  v.  Waddle  (1879)  4  Q. 

(1887)  12  App.  Ca.  284.  B.    Div.    289,    seems    to    overrule 

(o)  Mcrjaia  v.  Molloy  (1878)  2  L.  virtually  the    doctrine  assumed  in 

E.  Ir.  530.  Mostijn   v.    West  Mostijn  Coal  and 

(p)   As  to  the   proper   mode   of  Iron  Co.  (1876)  1  C.  P.  D.  145,  45 

pleading  such  a  defence  under  the  L.  J.  C.  P.  401,  that  it  is  needful 

old   practice   at   common  lawr,  see  for  this  purpose  to  obtain  a  transfer 

notes  {h)  and  (c),  p.  404  of  the  first  of  the  action  to  the  Chancery  Divi- 

edition  of  this  book.  s'on. 


VOID   AGREEMENT.  479 

received  "  of  the  old  practice)  (r).  He  paid  on  the  suppo- 
sition that  he  was  discharging  an  obligation,  whereas  there 
was  in  truth  no  obligation  to  be  discharged. 

Moreover  he  may  sue  in  the  Chancery  Division,  whether 
anything  has  been  done  under  the  supposed  agreement  or 
not,  to  have  the  transaction  declared  void  and  to  be 
relieved  from  any  possible  claims  in  respect  thereof  (s). 

On  the  other  hand,  although  he  is  entitled  to  treat  the  Election 
supposed  agreement  as  void,  and  is  not  as  a  rule  preiudiced  *°  *^°P' 

1  1  •        1  1  1  •       •  7.     1  originally 

by  anything  he  may  have  done  m  ignorance  oi  the  true  void 
state  of  the  facts,  yet  after  that  state  of  facts  has  come  to  ^^^^f" 

''  ment. 

his  knowledge  he  may  nevertheless  elect  to  treat  the  agree- 
ment as  subsisting  :  or,  as  it  would  be  more  correct  to  say, 
he  may  carry  into  execution  by  the  light  of  correct  know- 
ledge the  former  intention  which  was  frustrated  by  want 
of  the  elements  necessary  to  the  formation  of  any  valid 
agreement.  It  is  not  that  he  confirms  the  original  trans- 
action (except  in  a  case  where  there  is  also  misrepresenta- 
tion, see  p.  476),  for  there  is  nothing  to  confirm,  but  he 
enters  into  a  new  one. 

It  might  be  thought  to  follow  that  in  cases  within  the 
Statute  of  Frauds  or  any  other  statute  requiring  certain 
forms  to  be  observed,  we  must  look  not  to  the  original 
void  and  improperly  so-called  agreement,  but  to  the  sub- 
sequent election  or  confirmation  in  which  the  only  real 
agreement  is  to  be  found,  to  see  if  the  requirements  of 
the  statute  have  been  complied  with.  No  express  autho- 
rity has  been  met  with  on  this  point.  But  analogy  is 
in  favour  of  a  deliberate  adoption  of  the  form  already 
observed  being  held  sufficient  for  the  purpose  of  the 
new  contract  {t). 


(?•)  E.  r/.,  Cox  V.  Prentice  (1815)  3  of  equity)  are  assigned  to  the  Ch.in- 

M.  &  S.  348.  eery  Division  by  s.  34  of  the  Su- 

(s)  All   causes   and   matters    for  preme   Court   of    Judicature   Act 

{inter  alia)  the  setting  aside  or  can-  1873. 

cellation  of  deeds  or  other  written  (t)  Stewart  v.  Eddoiccs  (1874)  L. 

instruments    (which    formerly   be-  E.  9  C.  P.  311,  43  L.  J.  C.  P.  204* 

longed  to  the  exclusive  jurisdiction  supra,  p.  161. 
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A  note  on  Bracton's  treatment  of  the  subject  of  funda- 
mental error  will  be  found  in  the  Appendix  (zt). 


Part  III.  Mistake  in  expressing  true  Consent. 

Mistake  in      This  occurs  when  persons  desiring  to  express  an  intention 

fnt^^tTon^  which  when  expressed  carries  with  it  legal  consequences 

generally    have   by   mistake   used  terms   which   do   not .  accurately 

writing,      represent  their  real  intention.     As  a  rule  it  can  occur  only 

when  the  intention  is  expressed  in  writing.     It  is   not 

impossible  to  imagine  similar  difficulties  arising  on  verbal 

contracts,  as  for  example  if  the  discourse  were  carried  on 

in  a  language  imperfectly  understood  by  one  or  both  of 

the  speakers.     But  we  are  not  aware  that  anything  of  this 

kind  has  been  the  subject  of  judicial  decision  (v).     The 

general  result  of  persons  talking  at  cross  purposes  is  that 

there  is  no  real  agreement  at  all.     This  class  of  cases  has 

already  been  dealt  with.     We   are   now  concerned   with 

those  where  there  does  exist  a  real  agreement  between  the 

parties,  only  wrongly  expressed.     Such  mistakes  as  we  are 

now  about  to  consider  were,  even  before  the  Judicature 

Acts,  not  wholly  disregarded  by  courts  of  law ;  but  they 

are  fully  and  adequately  dealt  with  only  by  the  jurisdiction 

which  was   formerly  peculiar   to   courts   of  equity.     We 

shall  see  that  this  jurisdiction  is    exercised  with    much 

caution  and  within  carefully  defined  limits. 

Classifica-       On  the  whole  the  cases  of  mistake  in  exj)ressing  inten- 

cases°         tion  fall  into  three  classes  : — 

according       i    Those  which  are  sufficiently  remedied  by  the  general 

to  the 

remedies     rules  of  construction. 

apphc.  2.  Those  which  are  remedied  by  special  rules  of  con- 

1.  General  struction  derived  from  the  practice  of  courts  of  equity. 

construe-         ^-  Those  which  require  peculiar  remedies  administered 

tion.  \yy  ^\^Q  Court  in  its  equitable  jurisdiction. 


(u)  Note  H.  tolli   (1824)   2   B.  &  C.  511,  which 

(v)  See  however  Phillips  v.  Bis-       comes  near  the  supposed  case. 
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We  proceed  to  take  the  classes  of  cases  above  mentioned  2-  Special 

^  equitable 

in  order.  rules  of 

construc- 
tion. 

1.  General  Rules.  3.  Special 

equitable 

We  have  already  seen  that  the  more  obvious  forms  of  remedies, 
mistaken  expression,  mechanical   errors   as  we   may  call  err^o"r&c. 
them,  can  be  dealt  with  in  the  ordinary  course  of  interpre- 
tation (lu).     A  few  more  authorities  may  now  be  added. 

In  a  modern  case  in  the  House  of  Lords  the  rule  was  laid  General 
down  and  acted  upon  that  "  both  courts  of  law  and  of  prevails 
equity  may  correct  an  obvious  mistake  on  the  face  of  an  over 

•  •  •    1  1  •  rt^       1        "  /    \        TT  particular 

instrument  without  the  slightest  difficulty    (x).     Here  a  mistaken 
draft  agreement  for  a  separation  deed  had  by  mistake  been  °^^^P"^/ 
copied  so  as  to  contain  a  stipulation  that  the  husband  pressions. 
should  be  indemnified  against  his  own  debts  :  but  it  was 
held  that  the  context  and  the  nature  of  the  transaction 
clearly  showed  that  the  wife's  debts  were  meant,  and  that 
in  framing  the  deed  to  be  executed  under  the  direction  of 
the  Court  in  pursuance  of  the  agreement  the  mistake  must 
be  corrected  accordingly.    So  the  Court  may  presume  from 
the  mere  inspection  of  a  settlement  that  words  which, 
though  they  make  sense,  give  a  result  which  is  unreason- 
able   and    repugnant   to    the   general    intention    and    to 
the   usual   frame  of  such  instruments,  were  inserted   by 
mistake  {y). 

An  agreement  has  even  been  set  aside  chiefly,  if  not 
entirely,  on  the  ground  that  the  unreasonable  character  of 
it  was  enough  to  satisfy  the  Court  that  neither  party 
could  have  understood  its  true  effect :  such  at  least  appears 
to  be  the  meaning  of  Lord  Eldon's  phrase,  "  a  surprise  on 
both  parties  "  (z).  The  agreement  itself  purported  to  bind 
the  tenant  of  a  leasehold  renewable  at  arbitrary  (and  in 

{w)  Chap.  VL,  p.  244,  above.  85  ;  where  however  the  mistake  was 

(x)    Wilson  V.  Wilson,  5  H.  L.  C.  also  established  by  evidence. 

40,  66,  per  Lord  St.  Leonards,  and  (z)    Willan  v.  WiUan  (1809-10)  16 

see  his  note,  V.  &  P.  171.  Ves.  72,  84 ;  affirmed  in  Dom.  Proc. 

(y)  Re  Be  la  Touche's   settlement  2  Dow.  275,  278. 
(1870)  10  Eq.  599,  603,  40  L.  J.  Ch. 

P.  I   I 
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General 
words  re- 
strained 
by  con- 
text. 


fact  always  increasing)  fines  at  intervals  of  seven  years  to 
grant  an  underlease  at  a  fixed  rent  with  a  perpetual  right 
of  renewal.  The  lessor  was  in  his  last  sickness,  and  there 
was  evidence  that  he  was  not  fit  to  attend  to  business. 
Charges  of  fraud  were  made,  as  usual  in  such  cases,  but  not 
sustained  :  the  decision  might  however  have  been  put  on 
the  ground  of  undue  influence,  and  was  so  to  some  extent 
by  Lord  Redesdale. 

Again,  there  is  legal  as  well  as  equitable  jurisdiction  to 
restrain  the  effect  of  general  words  if  it  sufficiently  appears 
by  the  context  that  they  were  not  intended  to  convey  their 
apparent  unqualified  meaning.  It  was  held  in  Browning 
V,  Wright  {a)  that  a  general  covenant  for  title  might  be 
restrained  by  special  covenants  among  which  it  occurred. 
And  the  same  principle  was  again  deliberately  asserted 
shortly  afterwards  (in  a  case  to  the  particular  facts  of 
which  it  was  however  held  not  to  apply)  : — 

"  However  general  the  words  of  a  covenant  may  be  if  standing  alone, 
yet  if  from  other  covenants  in  the  same  deed  it  is  plainly  and  irresistibly 
to  be  inferred  that  the  party  could  not  have  intended  to  use  the  words  in 
the  general  sense  which  they  import,  the  Court  will  limit  the  operation  of 
the  general  words  "  {h). 

Similarly  the  effect  of  general  words  of  conveyance  is 
confined  to  property  of  the  same  kind  with  that  which  has 
been  specifically  described  and  conveyed  (c).  When  there 
is  a  specific  description  of  a  particular  kind  of  property, 
followed  by  words  which  ^rima  facie  would  be  sufficient 
to  include  other  property  of  the  same  kind,  it  has  been 
held  that  those  words  do  not  include  the  property  not 


(a)  (1799)  2  B.  &  p.  13,  26  ;  but 
it  was  also  thought  the  better  con- 
struction to  take  the  clause  in 
question  as  being  actually  part  of  a 
special  covenant,  and  so  no  general 
covenant  at  all. 

(b)  Ilcsse  V.  Stevenson  (1803)  3  B. 
&  P.  565,  574. 


(f)  Rookev.  Lord  Kensington  (1856) 
2  K.  &  J.  753,  771,  25  L.  J.  Ch. 
795.  The  same  principle  applies  to 
general  words  in  the  statement  of  a 
company's  objects  in  its  memoran- 
dum of  association.  Ashhury,  Ac.  Co. 
V.  Riche  (1875)  L.  K.  7  H.  L.  653, 
44  L.  J.  Ex.  185. 
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specifically  described,  on  the  principle  expressio  unius  est 
exclitsio  alterius  (d). 

2.  Peculiar  Rules  of  Construction  in  Equitij. 

Such  rules  have  been  introduced  by  courts  of  equit}'  in 
dealing  with  : 

A.  General  words. 

B.  Stipulations  as  to  time. 

C.  Penalties. 

A.  Restrictiom  of  General  Words.  Restricted 

We  have  seen  that  courts  both  of  law  and  of  equity  have  ti'o'n  o™*^" 

assumed  a  power  to  put  a  restricted  construction  on  general  general 

11-  ^       p  c     ^       •  1        words 

words  when  it  appears  on  the  lace  oi  the  instrument  that  carried 

it  cannot  have  been  the  real  intention  of  the  parties  that  x?^"^*^u'" 

they  should  be  taken  in  their  apparent  general  sense.  common 

Courts  of  equity  went  farther,  and  did  the  like  if  the  pecially  ia 

same  conviction  could  be  arrived  at  by  evidence  external  releases. 

to  the  instrument.     Thus  general  words  of  conveyance  (e) 

and   an   unqualified   covenant   for   title  (/),  though   not 

accompanied   as   in    Broioning   v.    Wright  {[/)   by  other 

qualified  covenants,  have  been  restrained  on  proof  that 

they  were   not   meant  to   extend  to  the  whole   of  their 

natural  import. 

{(l)  Benn  v.  Wilford  (1826)  8  Dow.  the   nature   and   character   of    the 

&  Ry.  549.    The  case  was  a  curious  property  ;   next  (as  a   consequence 

one.     A   fine   had   been   levied    of  of      the     construction      thereupon 

{inter  alia)  twelve   messuages   and  adopted      by     the     Court)     which 

twenty   acres   of   land  in   Chelsea.  twelve   out   of    the   nineteen   mes- 

The  conusor  had  less  than  twenty  suages   were    intended.      And   see 

acres  of  land  in  Chelsea,  but  nine-  further  the  notes  to  Roe  v.  Tranmarr 

teen  messuages.      It   was    decided  (1758)  2  Sm.  L.  C. 

that   although    all    the    messuages  (e)    Thomas    v.    Davis    (1757)    1 

would  have  passed  under  the  geoe-  Dick.  301. 

ral   description   of  land  if  no  less  (/)  Coldcot  v.  Hill,  1  Ch.  Ca.  15, 

number    of     messuages    had    been  sed  qu.  for  the  case  looks  very  like 

mentioned,    yet    the     mention     of  admitting  contemporaneous  conver- 

twelve    messuages    prevented    any  sation  to  vary  the  effect  of  a  solemn 

greater  number  from  passing  under  instrument,  and  that  without   any 

the  description   of  land  ;  and  that  mistake  or  fraud  being  made   out, 

parol   evidence   was   admissible   to  which    is     quite    contrary    to   the 

show  first  that  there  were  in  fact  modern  rule. 

nineteen  messuages,  this  being  no  (r/)   (1799)    2    B.    &   P.    13,   last 

more  than  was  necessary  to  explain  page. 

1  I  2 
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This  jurisdiction,  in  modern  times  a  well  established 
one,  is  exercised  chiefly  in  dealing  with  releases.  "  The 
general  words  in  a  release  are  limited  always  to  that  thing 
or  those  things  which  were  specially  in  the  contemplation 
of  the  parties  at  the  time  when  the  release  was  given  "  Qi). 
This  includes  the  proposition  that  in  equity  "a  release 
shall  not  be  construed  as  applying  to  something  of  which 
the  party  executing  it  was  ignorant "  (i).  There  is  at 
least  much  reason  to  think  that  it  matters  not  whether  such 
ignorance  was  caused  by  a  mistake  of  fact  or  of  law  (j). 

In  particular  a  release  executed  on  the  footing  of  accounts 
rendered  by  the  other  party,  and  assuming  that  they  are 
correctly  rendered,  may  be  set  aside  if  those  accounts  are 
discovered  to  contain  serious  errors,  and  this,  in  a  grave 
case,  even  after  many  years  (k).  It  would  be  otherwise 
however  if  the  party  had  examined  the  accounts  himself 
and  acted  on  his  own  judgment  of  their  correctness.  An 
"  important  application  of  this  doctrine  is  in  the  settlement 
of  partnership  affairs  between  the  representatives  of  a 
deceased  partner  (especially  when  they  are  continuing 
partners)  and  the  persons  beneficially  interested  in  his 
estate  (I). 

A  releasor,  however,  cannot  obtain  relief  if  he  has  in  the 
meanwhile  acted  on  the  arrangement  as  it  stands  in  such 
a  way  that  the  parties  cannot  be  restored  to  their  former 
position  (vi). 

{h)  Per  Lord  Westbury,  L.  ct-  ,^.  (1843)  11  M.  &.  W.  84,  12  L.  J.  Ex. 

W.  Ry.  Co.  V.  BlacJcmore  (1870)  L.  R.  275. 

4  H.  L.  at  p.  623,  39  L.  J.  Ch.  713  ;  (;')  See  the   cases   considered  at 

cp.  Linclo  V.  Lhvdo  (1839)  1   Beav.  p.  434,  above. 

496,  506  ;  Farewell  v.  Coker  (1726)  (k)  Gamhj  v.  Macaulay  (1885)  31 

cited  2  Mer.  353  ;  Dav.  Conv.  5.  pt.  Ch.  Div.  1,  where  no  accounts  had 

2.  622-4.  been  rendered  or  examined  at  all ; 

(i)  Per   Wilde   B.   Lyall  v.    Ed-  twenty  years  had  elapsed  and  the 

wards  (1861)  6  H.  &  N.  337,  348,  30  releasee  was  dead. 

L.  J.  Ex.  193,  197.  This  was  a  case  (I)  Millar  v.  Craig  (1843)  6  Beav. 

of  equitable  jurisdiction  under  the  433  ;  Lindley,  1.  489. 

C.  L.  P.  Act,  1854:  but  before  that  (m)  Skilheck  v.  Hilton   (1866)    2 

Act  courts  of  law  would  not  allow  Eq.  587,  but  qu.  whether  the  prin- 

a   release   to   be   set   up  if   clearly  cijile   was    rightly   applied    in    the 

satisfied  that  a  court  of  equity  would  particular  case, 
set    it    aside  :     Phillips   v.    Clagelt 
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B.   Stipulations  as  to  Time.  Stipula- 

tions as  to 

It  is  a  familiar  principle  that  in  all  cases  where  it  is  time, 
sought  to  enforce  contracts  consisting  of  reciprocal  pro- 
mises, and  "  where  the  plaintiff  himself  is  to  do  an  act  to 
entitle  himself  to  the  action,  he  must  either  show  the  act 
done,  or  if  it  be  not  done,  at  least  that  he  has  performed 
everything  that  was  in  his  power  to  do  "  {n). 

Accordingly,  when  by  the  terms  of  a  contract  one  party 
is  to  do  something  at  or  before  a  specified  time,  and  when 
he  fails  to  do  such  thing  within  that  time,  he  could  not 
afterwards  claim  the  performance  of  the  contract  if  the 
stipulation  as  to  time  were  construed  according  to  its 
literal  terms.  The  rule  of  the  common  law  was  that 
"  time  is  always  of  the  essence  of  the  contract."  When 
any  time  is  fixed  for  the  completion  of  it,  the  contract  must 
be  completed  on  the  day  specified,  or  an  action  will  lie  for 
the  breach  of  it  (o). 

The  rule  of  equity,  which  now  is  the  general  rule  of 
English  jurisprudence,  is  to  look  at  the  whole  scope  of  the 
transaction  to  see  whether  the  parties  really  meant  the 
time  named  to  be  of  the  essence  of  the  contract.  And  if 
it  appears  that,  though  they  named  a  specific  day  for  the 
act  to  be  done,  that  which  they  really  contemplated  was 
only  that  it  should  be  done  within  a  reasonable  time ;  then 
this  view  will  be  acted  upon,  and  a  party  who  according  to 
the  letter  of  the  contract  is  in  default  and  incompetent  to 
enforce  it  will  yet  be  allowed  to  enforce  it  in  accordance 
with  what  the  Court  considers  its  true  meaning. 

"  Courts  of  equity  have  enforced  contracts  specifically,  where  no  action 
for  damages  could  be  maintained  ;  for  at  law  the  party  plaintiff  must  have 
Btrictly  performed  his  part,  and  the  inconvenience  of  insisting  upon  that  in 
all  cases  was  sufficient  to  require  the  interference  of  courts  of  equity.  They 
dispense  with  that  which  would  make  compliance  with  what  the  law 
requires  oppressive,  and  in  various  cases  of  such  contracts  they  are  in  the 

(h)  Notes  to   Peelers  v.    Opie,  2  (o)  Parkin   v.  ThoroLd  (1852)16 

Wms.  Saund.  743  ;  and  see  Ch.  VI.,       Beav.  59,  65. 
p.  249,  above. 
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constant  habit  of  relieving  the  man  who  has  acted  fairly,  though 
negligently.  Thus  in  the  case  of  an  estate  sold  by  auction,  there  is  a  con- 
dition to  forfeit  the  deposit  if  the  purchase  be  not  completed  within  a 
certain  time ;  yet  the  Court  is  in  the  constant  habit  of  relieving  against  the 
lapee  of  time  :  and  so  in  the  case  of  mortgages,  and  in  many  instances  relief 
is  given  against  mere  lapse  of  time  where  lapse  of  time  is  not  essential  to 
the  substance  of  the  contract." 


So  said  Lord  Redesdale  in  a  judgment  which  has  taken 
a  classical  rank  on  this  subject  (j)).  Contracts  between 
vendors  and  purchasers  of  land  are  however  the  chief  if 
not  the  only  class  of  cases  to  which  the  rule  has  been 
habitually  applied  (q). 

As  to  It  was  once  even  supposed  that  parties  could  not  make 

time^of  the  time  of  the  essence  of  the  contract  by  express  agreement ; 
essence  of  jj^^t  it  is  now  perfectly  settled  that  they  can,  the  question 

the  con-      ..  ,  ^  ,  "^      ,     .  .        "^    .         ,  .      ^         , 

tract.  being  always  what  was  their  true  intention  {r),  or  rather 
"  what  must  be  judicially  assumed  to  have  been  their 
intention "  (s).  "  If  the  parties  choose  even  arbitrarily, 
provided  both  of  them  intend  to  do  so,  to  stipulate  for  a 
particular  thing  to  be  done  at  a  particular  time,"  such  a 
stipulation  is  effectual.  There  is  no  equitable  jurisdiction 
to  make  a  new  contract  which  the  parties  have  not  made  (t). 
The  fact  that  time  is  not  specified,  or  not  so  specified 
as  to  be  of  the  essence  of  the  contract,  does  not  affect  the 
general  right  of  either  party  to  require  completion  on  the 
other  part  within  a  reasonable  time,  and  give  notice  of 
his  intention  to  rescind  the  contract  if  the  default  is  coil- 


ed)) Lcnnon  v.   NapjKV  (1802)   2  Wh.  &  T.  L.  C;  ParUn  v.  Thorold 

Sch.    &   L.    684,  cited   by   Knight  (1852)  supra. 

Bruce  L.J.  Roberts  v.  Berry  (18.53)  (s)  Grove  J.  in  Patrick  v.  MUner 

3  D.  M.  G.  at  p.  289,  22  L.J.  Ch.  (1877)  2  C.  P.  D.  342,  348,  46  L.  J. 

398,    and    again    adopted    by    ihe  C.  P.  537. 

L.JJ.  in   Tilley  v.  Thomas  (1867)  3  (t)    Per   Alderson  B.   Hipwcll  v. 

Ch,  61.  Knirjlit  (1835)  1  Y.  &  C.  (Kx.)  415. 

(2)  See  per  Cotton  L.J.  4  C.  P.  Andsee  the  observations  of  Kinder  <- 

D.  at  p.  249.  ley    V.-C.    to   the    same    effect    in 

(/•)  Scton  V.  Slade  (1802)  7  Veo.  Oakdcn  v.  Pike  (1865)  34  L.  J.  Ch. 

265,  275,  and  notes  to  that  case  in  2  620. 
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tinned  (tt),  as  on  the  other  hand  conduct  of  the  party  entitled 
to  insist  on  time  as  of  the  essence  of  the  contract,  such  as 
continuing  the  negotiations  without  an  express  reservation 
after  the  time  is  past,  may  operate  as  an  implied  waiver  of 
his  right  (y).  In  mercantile  contracts  the  presumption,  if 
any,  is  that  time  where  specified  is  an  essential  condi- 
tion (iv).  An  express  promise  to  do  a  thing  "  as  soon  as 
possible  "  binds  the  promisor  to  do  it  within  a  reasonable 
time,  with  an  undertaking  to  do  it  in  the  shortest  prac- 
ticable time  (x).  The  principles  of  our  jurisprudence  on 
this  head  are  well  embodied  by  the  language  of  the  Indian 
Contract  Act,  s.  55  : 

When  a  party  to  a  contract  promises  to  do  a  certain  thing  at  or  before  Indian 
a  specified  time,  or  certain  things  at  or  before  specified  times,  and  fails  to  Contract 
do  any  such  thing  at  or  before  the  specified  time,  the  contract,  or  so  much  ,, 
of  it  as  has  not  been  performed,  becomes  voidable,  at  the  option  of  the 
promisee,  if  the  intention  of  the  parties  was  that  time  should  be  of  the 
essence  of  the  contract. 

[The  Court  may  infer  from  the  nature  of  a  contract,  even  though  no 
time  be  specified  for  its  completion,  that  time  was  intended  to  be  of  its 
essence  to  this  extent,  that  the  contracting  party  is  bound  to  use  the  utmost 
diligence  to  perform  his  part  of  the  contract]  {y). 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of  the 
essence  of  the  contract,  the  contract  does  not  become  voidable  by  the 
failure  to  do  such  thing  at  or  before  the  specified  time  ;  but  the  promisee 
is  entitled  to  compensation  from  the  promisor  for  any  loss  occasioned  to 
him  by  such  failure. 

If  in  case  of  a  contract,  voidable  on  account  of  the  promisor's  failure  to 
perform  his  promise  at  the  time  agreed,  the  promisee  accepts  performance 
of  such  promise  at  any  time  other  than  that  agreed,  the  promisee  cannot 
claim  compensation  for  any  loss  occasioned  by  the  non-performance  of  the 
promise  at  the  time  agreed,  unless,  at  the  time  of  such  acceptance,  he  gives 
notice  to  the  promisor  of  his  intention  to  do  so  (c). 

((/.)    This  is   the   true  and   only  48  L.  J.  C.  P.  492. 

admissible  meaning  of  the  statement  {x)  Uydraulic  Engineering  Co,  v. 

that  time  can  be  made  of  the  essence  McIIaffie  (1878)  4Q.  B.  Div.  670, 673. 

of  a  contract  by  subsequent  express  (y)  Macbryde  v.  Weekes  (1856)  22 

notice.     Per  Fry  J.  Green  v.  Seiin  Beav.  533  (contract  for  a  lease  of 

(1879)    13   Ch.    D.    589,   599  ;   per  working  mines). 

Turner    L.J.    Williams    v.  Glenton  {z)  "  It  constantly  happens  that 

(1866)  1  Ch.  200,  210.  an  objection  is  waived  by  the  eon- 

((')   Webh  v.  Hu'ihcs  (1870)  10  Eq.  duct  of  the  parties,"  per  James  L.J. 

281,    39    L.   J.    Ch.   606,    and    see  UppertonY.Nickohon  {li7l)QCh.sA 

note  (-).  p.  443,  40  L.  J.  Ch.  401.     And  see 

(w)  Per    Cotton    L.J.  Reuter  v.  Dart,  V.  &  P.  424. 
Sala  (1879)  4  C.  P.  Div.  at  p.  249, 
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C.  Relief  against  Penalties. 
Relief  j^  Y^Q  manner  penal  provisions  inserted  in  instruments 

against  ^  ^ 

penalties,  to  secure  the  payment  of  money  or  the  performance  of 
as^to^'^  ^  contracts  will  not  be  literally  enforced,  if  the  substantial 
mort-  performance  of  that  which  was  really  contemplated  can  be 
otherwise  secured  {a).  The  most  important  application  of 
this  principle  is  to  mortgages.  A  court  of  equity  treats 
the  contract  as  being  in  substance  a  security  for  the  repay- 
ment of  money  advanced,  and  that  portion  of  it  which 
gives  the  estate  to  the  mortgagee  as  mere  form,  "  and 
accordingly,  in  direct  violation  of  the  [form  of  the]  con- 
tract," it  compels  the  mortgagee  to  reconvey  on  being 
repaid  his  principal,  interest  and  costs  (6).  Here  again  the 
original  ground  on  which  equity  interfered  was  to  carry  out 
the  true  intention  of  the  parties.  But  it  cannot  be  said 
here,  as  in  the  case  of  other  stipulations  as  to  time,  that 
everything  depends  on  the  intention.  For  the  general 
rule  "once  a  mortgage,  and  always  a  mortgage  "  cannot  be 
superseded  by  any  express  agreement  so  as  to  make  a 
mortgage  absolutely  irredeemable  (c).  However,  limited 
restrictions  on  the  mutual  remedies  of  the  mortgagor  and 
mortgagee,  as  by  making  the  mortgage  for  a  term  certain, 
are  allowed  and  are  not  uncommon  in  practice.  Also  there 
may  be  such  a  thing  as  an  absolute  sale  with  an  option  of 
repurchase  on  certain  conditions ;  and  if  such  is  really  the 
nature  of  the  transaction,  equity  will  give  no  relief  against 
the  necessity  of  observing  those  conditions  {d). 

"  That  this  Court  will  treat  a  transaction  as  a  mortgage, 
although  it  was  made  so  as  to  bear  the  appearance  of  an 
absolute  sale,  if  it  appears  that  the  parties  intended  it  to 

{a)  In  addition  to  the  authorities  merely  personal  right,  and  its  con- 
cited  below  see  the  later  case  of  Ex  sequences,    see    Lord    Blackburn's 
parte  Huhe  (1873)  8  Ch.  1022,  43  remarks,  6  App.  Ca.  at  p.  714. 
L.  J.  Ch.  261.  (c)  Howard   v.    Harris,    1    Vern. 

(h)  Per  Eomilly  M.E.  Parlin  v.  190  ;  Coicdry  v.  Day  (1859)  1  Gifif. 

Thorold  (1852)  16  Beav.  59,  68  ;  and  316,  see  reporter's  note  at  p.  323 ;  1 

see   Lord  Redesdale's  judgment  in  Ch.  Ca.  141,  29  L.  J.  Ch.  39. 

Lennon  v.  Napper,  supra.   As  to  the  {d)  Davis  v.  Thomas  (1830)  1  Russ. 

old  theory  of  an  "equity  of  redemp-  &  M.  506. 
tion "  being  not   an   estate   but   a 
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be  a  mortgage,  is  no  doubt  true  "  (e).  "  But  it  is  equally 
clear,  that  if  the  parties  intended  an  absolute  sale,  a  con- 
temporaneous agreement  for  a  repurchase,  not  acted  upon, 
will  not  of  itself  entitle  the  vendor  to  redeem  "  (/). 

The  manner  in  which  equity  deals  with  mortgage  trans-  General 
actions  is  only  an  example  of  a  more  general  rule  : — 

"Where  there  is  a  debt  actually  due,  and  in  respect  of  that  debt  a 
security  is  given,  be  it  by  way  of  mortgage  or  be  it  by  way  of  stipulation 
that  in  case  of  its  not  being  paid  at  the  time  appointed  a  larger  sum  shall 
become  payable,  and  be  paid,  in  either  of  those  cases  Equity  regards  the 
security  that  has  been  given  as  a  mere  pledge  for  the  debt,  and  it  will  not 
allow  either  a  forfeiture  of  the  property  pledged,  or  any  augmentation  of 
the  debt  as  a  penal  provision,  on  the  ground  that  Equity  regards  the  con- 
templated forfeiture  which  might  take  place  at  law  with  reference  to  the 
estate  as  in  the  nature  of  a  penal  provision,  against  which  Equity  will 
relieve  when  the  object  in  view,  namely,  the  securing  of  the  debt,  is 
attained,  and  regarding  also  the  stipulation  for  the  payment  of  a  larger 
sum  of  money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as  a  penalty 
and  a  forfeiture  against  which  Equity  will  relieve  "  (g). 

This  applies  not  only  to  securities  for  the  payment  of 
money  but  -to  all  cases  "  where  a  penalty  is  inserted  merely 
to  secure  the  enjoyment  of  a  collateral  object "  (h).  In  all 
such  cases  the  penal  sum  was  originally  recoverable  in  full 
in  a  court  of  law,  but  actions  brought  to  recover  penalties 
stipulated  for  by  bonds  or  other  agreements,  and  land  con- 
veyed by  way  of  mortgage,  have  for  a  long  time  been 
governed  by  statutes  (i). 


(e)  See Douglasv.CuheriveU (1862)  Act  1860  (23  &  24  Vict.  c.  126),  s. 

31   L.  J.  Ch.  543  ;  and  so  also  at  25.     As  to  other  bonds  and  agree- 

common  law,  Gardner  v.   Cazenove  ments  :  8  &  9  Wm.  3,  c.  11,  s.  8. 

(1856)  1  H.  &  N.  423,  435,  438,  26  The  statutes  are  collected  and  re- 

L.  J.  Ex.  17,  19,  20.  viewed  in  Preston  v.  Bania  (1872) 

(/)  Per  Lord  Cottenham  C.  ^7-  L.  R.  8  Ex.  19,  42  L.  J.  Ex.  33.    A 

Hams  V.  Oiven  (1840)  5  M.  &  Cr.  303,  mortgagee  suing  in  ejectment,  or  on 

306,  12  L.  J.  Ch.  207.  a  bond  given  as  collateral  security, 

(^f)      Per     Lord     Hatherley     C.  may  be  compelled  by  rule  of  Court 

Thompson  v.  Hudson  (18G9)  L.  R.  4  to  reconvey  on  payment  of  principal, 

H.  L.  1,  15,  33  L.  J.  Ch.  431.  interest,  and  costs.     7  Geo.  2,  c.  20; 

{h)  Per  Lord  Thurlow,  Sloman  v.  C.  L.  P.  Act  1852  (15  &  16  Vict.  c. 

Walter  (1784)  1  Bro.  C.  C.  418.  76)  s.  219.     Bonds  of  the  kind  last 

()■)  As  to  common  money  bonds  :  mentioned  hardly  occur  in  modern 

4  &  5  Anne,  c.  16,  s.  13  ;  C.   L.  P.  practice. 
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It  would  lead  us  too  far  beyond  our  present  object  to 
discuss  the  cases  in  which  the  question,  often  a  very  nice 
one,  has  arisen,  whether  a  sum  agreed  to  be  paid  upon  a 
breach  of  contract  is  a  penalty  or  liquidated  damages.  It 
may  be  noted  however  in  passing  that  "  the  words 
liquidated  damages  or  'penalty  are  not  conclusive  as  to 
the  character  of  the  sum  stipulated  to  be  paid."  This 
must  be  determined  from  the  matter  of  the  agreement  (/»;). 


Defence 
against 
specific 
J  erform- 
ance. 


3.   Pecidiar 
Equity. 


Defences    and  Remedies    derived  from 


A.  Defence  against  SpecifiG  Performance. 

When  by  reason  of  a  mistake  {e.g.  omitting  some  terms 
which  were  part  of  the  intended  agreement)  a  contract  in 
writing  fails  to  express  the  real  meaning  of  the  parties,  the 
party  interested  in  having  the  real  and  original  agreement 
adhered  to  {e.g.  the  one  for  whose  benefit  the  omitted  term 
was)  is  in  the  folloAving  position. 

If  the  other  party  sues  him  for  the  specific  performance 
of  the  contract  as  expressed  in  writing,  it  will  be  a  good 
defence  if  he  can  show  that  the  written  contract  does  not 
represent  the  real  agreement  :  and  this  whether  the  con- 
tract is  of  a  kind  required  by  law  to  be  in  writing  or  not. 
Thus  specific  performance  has  been  refused  where  a  clause 
had  been  introduced  by  inadvertence  into  the  contract  (J). 
It  is  sometimes  said  with  reference  to  cases  of  this  class 
that  the  remedy  of  specific  performance  is  discretionary. 
But  this  means  a  judicial  and  regular,  not  an  arbitrary 


(/i)  Per  Bramwell  B.  in  Belts  v. 
Burch  (1859)  4  H.  &  K  506,  511, 
28  L.  J.  Ex.  267,  271.  The  latest 
cases  on  this  subject  are — Lea  v. 
Whitaker  (1872)  L.  R.  8  C.  P.  78  ; 
Maqee  v.  Lavell  (1874)  L.  R.  9  C.  P. 
107,  43  L.  J.  C.  P.  131  (authorities 
discussed  by  Jessel  M.R.) ;  Lord 
Elphinstone  v.  Monkland  Iron  and 
Coal  Co.  (1886)  11  App.  Ca.  (Sc.) 
332  ;  Ex  parte  D'Altcijrac  (1872)  15 
Eq.  36,  42  L.  J.  Ch.  Q;  Ex  parte  Cap. 


per  (1876)  4  Ch.  Div.  724,  46  L.  J. 
Bk.  6,  57  ;  WalUs  v.  Smith  (1882)  21 
Ch.  Div.  243,  52  L.  J.  Ch.  145;  Cn. 
Weston  V.  Metrop.  Asylum  District 
(1882)  9  Q.  B.  Div.  404,  51  L.  J.  Q. 
B.  399,  on  the  similar  question  of  a 
penal  rent.  In  the  Indian  Contract 
Act  the  knot  is  cut  by  abolishing 
the  distinction  altogether:  see  s.  74. 
(I)  Watson  V.  Marston  (1853)  4  D. 
M.  G.  230,  240. 
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discretion.  The  Court  "  must  be  satisfied  that  the  agree- 
ment would  not  have  been  entered  into  if  its  true  effect 
had  been  understood  "  (I). 

On  the  other  hand  a  party  cannot,  at  all  events  where 
the  contract  is  required  by  law  to  be  in  wTiting,  come 
forward  as  plaintiff  to  claim  the  performance  of  the  real 
agreement  w^hich  is  not  completely  expressed  by  the 
Avritten  contract.  Thus  in  the  case  of  Townsliend  v.  Town- 
Stangroom  (m)  (referred  to  by  Lord  Hatherley  when  V.-C.  gtan- 
as  perhaps  the  best  illustration  of  the  principle)  (n)  there  groom, 
were  cross  suits  (o),  one  for  the  specific  performance  of  a 
written  agreement  as  varied  by  an  oral  agreement,  the 
other  for  specific  performance  of  the  written  agreement 
without  variation  ;  and  the  fact  of  the  parol  variations 
from  the  written  agreement  being  established,  both  suits 
were  dismissed.  And  the  result  of  a  plaintiff  attempting 
to  enforce  an  agreement  with  alleged  parol  variations,  if 
the  defendant  disproves  the  variations  and  chooses  to 
abide  by  the  written  agreement,  may  be  a  decree  for  the 
specific  performance  of  the  agreement  as  it  stands  at  the 
plaintiff's  cost  (p). 

But  it  is  open  to  a  plaintiff  to  admit  a  parol  addition  or 
variation  made  for  the  defendant's  benefit,  and  so  enforce 
specific  performance,"  which  the  defendant  might  have 
successfully  resisted  if  it  had  been  sought  to  enforce  the 


{/)    Wafson  V.  Marston,  last  note.  amounting  to  an  offer  to  perform 

(m)  (ISOl)  6  Ves.  328.  whatever  the  Court  might  consider 

(n)   Wood  V.  Scarth  (1855)  2  K.  &  the  real  agreement,  perhaps  even  if 

J.  33,  42.  established  by  evidence  which  would 

(o)  Under  the   Judicature   Acts  otherwise  have  been  admissible  only 

there    would    be    an     action     and  by  way  of   defence.     But   after   a 

counter-claim.  plaintiff  has   failed  to  support  his 

(2^)  See  Ilir/ginsonv.CIovxs  (ISOS)  own  construction  of  an  agreement 

15  Ves.  510,   525  ;  and  such,  it  is  which  the  Court  thinks  ambiguous, 

submitted,  is  the  real  effect  of  Fife  he  cannot  take  advantage  of  such  an 

V.  Clayton  (1807)  13  Ves.  546,  s.c.  offer  contained  in  his  own  pleadings 

more   fully  given   1   0.   P.   Cooper  "to  take  up  the  other  construction 

(temp.  Cottenham)  351.  In  this  case  which  the  defendant  was  at  one  time 

Lord  Eldon  laid  hold  on  the  plain-  willing  to  have  performed  :"  Clowes 

tiff's  attempt  to  set  up  a  variation,  v.    Higginson   (1813)   1    Ves.   &  B, 

combined  with  an  oftVr  in  general  524,  535. 

terms  to  perform  the  agreement^  as 


492  MISTAKE. 

written  agreement  simply.  This  was  settled  in  Martin  v. 
Pycroft  (q)  :  "  The  decision  of  the  Court  of  Appeal  pro- 
ceeded on  the  ground  that  an  agreement  by  parol  to  pay 
200?.  as  a  premium  for  .  .  a  lease  [for  which  there  was 
a  complete  agreement  in  writing  not  mentioning  the  pre- 
mium] was  no  ground  for  refusing  specific  performance  of 
the  written  agreement  for  the  lease,  where  the  plaintiff 
submitted  by  his  bill  to  pay  the  200?.  That  case  intro- 
duced no  new  principle  as  to  the  admissibility  of  parol 
evidence  "  (?•). 

Kelation         j^  jg  ^q  j^g  observed  (though  the  observation  is  now 

of  this  •  •     N    1  •  •         .     • 

doctrine  to  familiar)  that  these  doctrines  are  m  principle  independent 

Frauds!  °^  ^f  the  Statute  of  Frauds  (s).  What  the  fourth  section  of 
the  Statute  of  Frauds  says  is  that  in  respect  of  the  matters 
comprised  in  it  no  agreement  not  in  writing  and  duly 
signed  shall  be  sued  upon.  This  in  no  way  prevents  either 
party  from  showing  that  the  writing  on  which  the  other 
insists  does  not  represent  the  real  agreement ;  the  statute 
interferes  only  when  the  real  agreement  cannot  be  proved 
by  a  writing  which  satisfies  its  requirements.  Then  there 
is  nothing  which  can  be  enforced  at  all.  The  writing  can- 
not, because  it  is  not  the  real  agreement ;  nor  yet  the  real 
agreement,  because  it  is  not  in  writing.  A  good  instance 
of  this  state  of  things  is  Price  v.  Ley  (t).  The  suit  was 
brought  mainly  to  set  aside  the  written  agreement,  and  so 
far  succeeded.  It  appears  not  to  have  been  seriously  at- 
tempted to  insist  upon  the  real  agreement  which  had  not 
been  put  into  writing. 

B.  Rectification  of  Instruments. 

When  the  parties  to  an  agreement  have  determined  to 
embody  their  common  intention  in  the  appropriate  and 
conclusive  form,  and  the  instrument  meant  to  effect  this 

iq)  (1852)  2  D.  M.  G.  785,  22  L.  Clinan  v.  Cooke  (1802)  1  Sch.  &  L. 

J.  Ch.  94.  33-39. 

(»•)  Per  Stuart  V.-C.  Price  v.  Ley  {t)  (1863)  4  Giff.  235,  affirmed  on 

(1863)  4  GiflF.  at  p.  appeal,  32  L.  J.  Ch.  534. 

(s)  See    per   Lord  Kedesdale,   in 
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purpose  is  by  mistake  so  framed  as  not  to  express  the  real 
intention  which  it  ought  to  have  expressed,  it  is  possible 
in  many  cases  to  correct  the  mistake  by  means  of  a  juris- 
diction formerly  peculiar  to  courts  of  equity,  and  still 
reserved,  as  a  matter  of  procedure,  to  the  Chancery 
Division. 

Courts  of  equity  "  assume  a  jurisdiction  to  reform  in- 
struments which,  either  by  the  fraud  or  mistake  of  the 
drawer,  admit  of  a  construction  inconsistent  with  the  true 
agreement  of  the  parties.  And  of  necessity,  in  the  exercise 
of  this  jurisdiction,  a  court  of  equity  receives  evidence  of 
the  true  agreement  in  contradiction  of  the  written  instru- 
ment." Relief  will  not  be  refused  though  the  party  seeking 
relief  himself  drew  the  instrument ;  for  "  every  party  who 
comes  to  be  relieved  against  an  agreement  which  he  has 
signed,  by  whomsoever  drawn,  comes  to  be  relieved  against 
his  own  mistake  "  (u).  The  jurisdiction  is  a  substantive 
and  independent  one,  so  that  it  does  not  matter  whether 
the  party  seeking  relief  would  or  would  not  be  able  to  get 
the  benefit  of  the  true  intention  of  the  contract  by  any 
other  form  of  remedy  (v).  It  would  be  neither  practicable 
nor  desirable  to  discuss  minutely  the  very  numerous  cases 
in  which  this  jurisdiction  has  been  exemplified.  The  most 
important  thing  to  be  known  about  a  discretionary  power 
of  this  kind  is  whether  there  is  any  settled  rule  by  which 
its  exercise  is  limited.  In  this  case  there  are  ample 
authorities  to  show  that  there  is  such  a  rule,  and  they 
expound  it  so  fully  that  there  is  very  little  left  to  be  added 
by  way  of  comment. 

The  manner  in  which  the  Court  proceeds  is  put  in  a  Principles 
very  clear  light  by  the  opening  of  Lord  Romilly's  judg-  courts^of 
ment  in  the  case  of  Murray  v.  Parker  {w) : —  equity  wiii 

"  In  matters  of  mistake,  the  Court  undoubtedly  has  jurisdiction,  and 
though  this  jurisdiction  is  to  be  exercised  with  great  caution  and  care, 

(«)  Ban  V.  Storie  (1823)  1  Sim.  &      Eq.  131,  37  L.  J,  Ch.  241. 
St,  210,  219.  {x)  (1854)  19  Beav.  305,  308. 

(r)  Druifv.  Lwd  Parker  (1868)  b 
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rectify  ia-  still  it  is  to  be  exercised  in  all  casts  where  a  deed,  as  executed,  is  not 
strumtnts.  according  to  the  real  agretmtnt  between  the  parties.  In  all  cases  Ihe 
real  agreement  must  be  established  by  evidence,  whether  parol  or  written  ; 
if  there  be  a  previous  agreement  in  writing  which  is  unambiguous,  the 
deed  will  be  reformed  accordingly  ;  if  ambiguous  parol  evidence  may  be 
used  to  express  it,  in  the  same  manner  as  in  other  cases  where  parol 
evidence  is  admitted  to  explain  ambiguities  in  a  written  instrument." 

Previous  In  the  case  of  "  a  previous  agreement  in  writing  which 
iit  writino-  is  imambigiions  "  the  Court  cannot  admit  parol  evidence 
not  al-        ^Q  rectify  the  final  instrument  executed  in  accordance  with 

lowed  to  ''  1  •  1  n      11  1 

be  varied,  such  agreement  any  more  than  it  could  allow  the  party  to 
maintain  a  suit,  while  the  agreement  was  yet  executory, 
first  to  rectify  the  agreement  by  parol  evidence  and  then 
execute  it  as  rectified — which,  as  we  have  seen,  it  will  not 
do.  For  this  would  be  to  "reform  [the  instrument]  by 
that  evidence,  which  if  [the  instrument]  rested  in  jievi, 
would  be  inadmissible  to  aid  in  carrying  it  into  execu- 
tion "  (2/). 

This  language,  it  will  be  seen,  is  not  in  terms  confined 

to  cases  within  the  Statute  of  Frauds.      But  it  might 

perhaps  well  be  argued,  should  the  occasion  for  it  ever 

arise,  that  no  other  cases  were  in  fact  contemplated  by 

Lord  St.  Leonards  in  giving  the  judgment  now  cited. 

Oral  evi-         If  there   be    no   previous   agreement    in    writing,   the 

theTeal      niodcm  rulc  is  that  a  deed  may  be  rectified  on  oral  evi- 

agreement  douce  of  what  was  the  real  intention  of  the  parties  at  the 

in  the        time,  if  clear  and  uncontradicted. 

absence  of       j>^^|^  ^f  ^]^g  alleged  mistake  is  positively  denied  by  any 
if  not  con-  party  to  the  instrument,  parol  evidence  alone  is  inadmissible 
tradicted.    ^^  p^ovo  it.     The  rule  is  contained  in  two  judgments  given 
by  Lord  St.  Leonards  in  the  Irish  Court  of  Chancery. 
He  said  in  Alexander  v.  Croshie  (z) : — 

"  In  all  the  cases,  perhaps,  in  which  the  Court  has  reformed  a  settle- 
ment,   there   has   been   something   beyond   the   parol   evidence,  such  for 

(?/)  Per  Lord  St.  Leonards,  Davies  {z)  (1835)  LI.  &  G.  temp.  Sugden, 

V.  FHton  (1842)  2  Dr.  &  War.  225,       145,    150.      Cp.    Darks    v.    Fitton 
233.  (1842)  2  Dr.  &  War.  233. 
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instance  as  the  instructions  for  preparing  the  conveyance  or  a  note  by 
the  attorney,  and  the  mistake  properly  accounted  for  ;  but  the  Court 
would,  I  think,  act  where  the  mistake  is  clearly  established  by  parol 
evidence,  even  though  there  is  nothing  in  writing  to  which  the  parol 
tAideiice  may  attach." 

What  is  here  meant  by  "  clearly  established  "  is  shown 
by  his  later  statement  in  Mortimer  v.  Shortall  (a)  :  "  There 
is  no  objection  to  correct  a  deed  by  parol  evidence,  when 
you  have  anything  beyond  the  parol  evidence  to  go  b}'. 
Bnt  where  there  is  nothing  but  the  recollection  of  witnesses, 
and  the  defendant  by  his  answer  denies  the  case  set  uj)  hy 
the  2^lctintif,  the  plaintiff  appears  to  be  without  a  remedy. 
Here  I  am  not  acting  upon  parol  evidence  alone ;  the 
documents  in  the  cause,  and  the  subsequent  transactions, 
corroborate  the  parol  evidence,  and  leave  no  doubt  in  my 
mind  as  to  a  mistake  having  been  made." 

Again,  it  was  said  in  a  case  on  the  equity  side  of  the 
Court  of  Exchequer,  where  the  whole  subject  was  consider- 
ably discussed : 

"  It  seems  that  the  Court  ought  not  in  any  case,  where  the  mistake  is 
denied  or  not  admitted  hy  the  ansu-er,  to  admit  parol  evidence,  and  upon 
that  evielence  to  reform  an  executory  agreement "  (b). 

On  the  other  hand,  when  the  mistake  is  admitted,  or  not 
positively  denied,  written  instruments  have  repeatedly  been 
reformed  on  parol  evidence  alone  (c). 

Thus  far  as  to  the  nature  of  the  evidence  required ;  next  What 
let  us  see  what  it  must  prove.     It  is  indispensable  that  the  prove!  : 

(a)  (1842)  2  Dr.  &  War.  363,  374.  L.   J.  Ch.  141  ;  Ex  parte  National 

(b)  Per  Alderson  B.  Atti/.-Geid.  Provincial  Bank  of  England  (187 Q) 
V.  Sitioell  (1835)  1  Y.  &  C.  Ex.  559,  4  Ch.  D.  241,  46  L.  J.  Bk.  11 ; 
583.  Olleij  V.  Fisher  (1886)  34  Ch.  Welmanv.  Welman  (1880)  15  Ch. 
D.  367,  seems  to  put  this  rule  D.  570,  49  L.  J.  Ch.  736,  where  a 
wholly  on  the  Statute  of  Frauds,  power  of  revocation  appearing  in 
sed  qu.  the  first  draft  had  been  struck  out 

(c)  Townshend  v.  Stangroom  (1801)  in  the  instrument  as  it  finally  stood, 
6  Ves.  328,  334  ;  Ball  v.  Storie  and  there  was  nothing  to  show  how 
(1823)  1  Sim.  &  St.  210  ;  Druiffv.  this  had  happened. 

Lord  Parker  (1868)  5  Eq.    131,  37 
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intention 

of  parties 

different 

from 

expressed 

intention. 


evidence  should  amount  to  "  proof  of  a  mistake  common 
to  all  the  parties  "  (d),  i.e.  a  common  intention  different 
from  the  expressed  intention  and  a  common  mistaken  sup- 
l^osition  that  it  is  rightly  expressed  :  it  matters  not,  as  we 
have  seen,  by  whom  the  actual  oversight  or  error  is  made 
which  causes  the  expression  to  be  wrong.  The  leading 
principle  of  equity  on  the  head  of  rectification, — that 
there  must  be  clear  proof  of  a  real  agreement  on  both 
jjarties  different  from  the  expressed  agreement,  and  that  a 
different  intention  or  mistake  of  one  party  alone  is  no 
ground  to  vary  the  agreement  expressed  in  writing, — was 
distinctly  laid  down  by  Lord  Hardwicke  as  long  ago  as 
1749  (e). 

The  same  thing  was  very  explicitly  asserted  in  Foiuler 
v.  Fowler  (/)  : 

"  The  power  which  the  Court  possesses  of  reforming  written  agree- 
ments where  there  has  been  an  omission  or  insertion  of  stipulations 
contrary  to  the  intention  of  the  parties  and  under  a  mutual  mistake,  is 
one  which  has  been  frequently  and  most  usefully  exercised.  But  it  is 
also  one  which  should  be  used  with  extreme  care  and  caution.  To 
substitute  a  new  agreement  for  one  which  the  parties  have  deliberately 
subscribed  ought  only  to  be  permitted  upon  evidence  of  a  dififerent 
intention  of  the  clearest  and  most  satisfactory  description.  It  is  clear 
that  a  person  who  seeks  to  rectify  a  deed  upon  the  ground  of  mistake 
must  be  required  to  establish,  in  the  clearest  and  most  satisfactory 
manner,  that  the  alleged  intention  to  which  he  desires  it  to  be  made  con- 
formable continued  concurrently  in  the  minds  of  all  parties  down  to  the 
time  of  its  execution,  and  also  must  be  able  to  show  exactly  and  precisely 
the  form  to  which  the  deed  ought  to  be  brought.  For  there  is  a  material 
difference  between  setting  aside  an  instrument  and  rectifying  it  on  the 
ground  of  a  mistake.  In  the  latter  case  you  can  only  act  upon  the 
mutual  and  concurrent  intention  of  all  parties  for  whom  the  Court  is 
virtually  making  a  new  wiitten  agreement  "  ((/). 


Proof  of 
one 
party's 
intention 


So  it  has  been  laid  down  by  the  American  Supreme 
Court  that  equity  may  compel  parties  to  perform  their 
agreement,  but  has  no   power   to   make   agreements  for 


(d)  Per  Lord  Romilly  M.  R. 
Bentley  v.  MacTcay  (1869)  31  Beav. 
at  p.  151. 

(e)  HenJcle  v.  lioyal  Excli.  Assoc. 


Co.  1  Ves.  Sr.  318. 
(/)  (1859)  4  De  G.  &  J.  250,  264. 
(g)  Pp.  264-5. 
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parties,  and  then  compel  them  to  execute  the  same  (h) ;  to  will  not 
the  same  effect  in  Rooke  v.  Lord  Kensington  (i)  by  Lord 
Hatherley  when  V.-C.  ;  and  more  recently  by  James,  L.  J. 
when  V.-C.  in  Mackenzie  v.  Coulson  (k).  On  this  principle, 
as  Ave  have  already  seen,  the  jurisdiction  to  rectify  instru- 
ments does  not  extend  beyond  particular  expressions.  The 
Court  cannot  alter  that  form  of  instrument  which  the 
parties  have  deliberately  chosen  (h). 

The  Court  therefore  cannot  act  on  proof  of  what  was 
intended  by  one  party  only  (l).  And  when  an  instrument 
contains  a  variety  of  provisions,  and  some  of  the  clauses 
may  have  been  passed  over  without  attention,  "  the  single 
fact  of  their  being  no  discussion  on  a  particular  point  will 
not  justify  the  Court  in  saying  that  a  mistake  committed 
on  one  side  nuist  be  taken  to  be  mutual"  (m).  The  Court 
will  not  rectify  an  instrument  w^hen  the  result  of  doing  so 
would  be  to  affect  interests  already  acquired  by  third 
parties  on  the  faith  of  the  instrument  as  it  stood  (n). 

Without  derogation  from  the  above  general  rules,  a 
contract  of  insurance  is  liberally  construed  for  the  purpose 
of  reforming  the  policy  founded  upon  it  in  accordance  with 
the  true  intention  (o). 

There  exists  a  rare  class  of  cases  (we  know  of  only  two  Possible 
complete  instances  at  present,  and  none  in  a  Court    of  ^^j,°g^g  *°°q 
Appeal)  in  which  the  rule  that  a  common  mistake  must  be  P*rty  acts 
shown   may  admit    of  modification.     This  is  where    one  agent, 
party  acts  as  another's  agent  in  preparing  an  instrument 
which  concerns  them  both — (in  both  the  particular  cases 
referred  to  an  intended  husband  had  the  marriage  settle- 
ment prepared  in  great  haste  and  without  any  advice  being 
taken  on  the  wife's  part) — and  that  other  gives  no  definite 


{h)  Hunt  V.   Rousmaniere' s  Adm.  {m)  TJiompson  v.  Whitmore  (1860) 

(1828)  1  Peters,  1,  14.  IJ.  &  H.  268,  276. 

(I)  (18.56)  2  K.  &  J.  75.3,  764,  25  (»)    Blnckie  v.    Clark   (1852)    15 

L.  J.  Cb.  795.  Beav.  595. 

(k)  (1869)8  Eq.  368,  375.  (o)  Equitable  Insurance  Company 

(I)  Hills  V.  Rowland  (1853)   4  D.  v.  Hearne  (1874)   20   Wa'lace  (dup. 

M.  G.  4.30,  436.  Ct.JJ.  3.)  494. 
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instructions,  but  relies  on  the  good  faith  and  competence 
of  the  acting  party  to  carry  out  the  true  intention.  Here 
the  acting  party  takes  on  himself  the  duty  of  framing  a 
proper  instrument — such  an  instrument,  in  fact,  as  would 
be  sanctioned  by  the  Court  if  the  Court  had  to  execute 
the  agreement.  And  the  instrument  actually  prepared, 
and  executed  by  the  other  party  on  the  assumption  that  it 
is  properly  framed,  may  be  corrected  accordingly  ('p)- 

But  cases  of  this  kind  would  perhaps  be  better  put  on 
the  ground  that  the  acting  party  is  estopped  by  his  con- 
duct, having  taken  on  himself  a  fiduciary  relation  and 
duty,  from  denying  that  the  intention  of  the  other  party 
was  in  fact  the  common  intention  of  both.  Compare  p.  476 
above. 

The  most  frequent  application  of  the  jurisdiction  of 
equity  to  rectify  instruments  is  in  the  case  of  marriage 
and  other  family  settlements  (q),  when  there  is  a  discre- 

accordmg  •'  ,.      .  ,  .   . 

to  previous  pance  between  the  preliminary  memorandum  or  articles 
artic  es.  ^^^^  ^^^  settlement  as  finally  executed.  As  to  marriage 
settlements,  the  distinction  was  formerly  held  that  if  both 
the  articles  and  the  settlement  were  ante-nuptial,  the 
settlement  should  be  taken  in  case  of  variance  as  a  new 
agreement  superseding  the  articles,  unless  expressly  men- 
tioned to  be  made  in  pursuance  of  the  articles ;  but  that 
a  post-nuptial  settlement  would  always  be  reformed  in 
accordance  with  ante-nuptial  articles.  The  modern  doc- 
trine of  the  Court  has  modified  this  as  follows,  so  far  as 
regards  settlements  executed  after  preliminary  articles  but 
before  the  marriage : 
Special  1.  When  the  settlement  purports  to  be  in  pursuance  of 

rules  as  to  .   ,  .         ,  i    •  i      i  • 

this.  articles  previously  entered  into,  and  there  is  any  variance, 


Keforma- 
tion  of 
settle- 
ments 


{p)  Clark  V.  Girdwood  (1877)  7 
Ch.  Div.  9,  47  L.  .J.  Ch.  116,  on  the 
authority  of  Coriey  v.  Lord  Staffwd 
(1857)  1  De  G.  &  J.  238,  where 
however  there  was  no  rectification: 
a  later  and  very  similar  case  is 
Lovesy  v.   Smith  (1880)   15  Ch.  D. 


655,  49  L.  J.  Ch.  809.  The  Court 
of  Appeal  does  not  seem  likely  to 
extend  this  jurisdiction.  See  Tucker 
V.  Beruiett  (1887)  38  Ch.  Div.  1,  57 
L.  J.  Ch.  507. 

(q)  See  further  on   this   subject 
Dav.  Conv.  3,  pt.  1.  Appx.  No.  3. 
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the   variance    Avill    be    presumed    to    have   arisen   from 
mistake. 

2.  When  the  settlement  does  not  refer  to  the  articles,  it 
will  not  be  presumed,  but  it  may  be  proved,  that  the  settle- 
ment was  meant  to  be  in  conformity  with  the  articles,  and 
that  any  variance  arose  from  a  mistake. 

In  the  first  case  the  Court  will  act  on  the  presumption, 
in  the  second  on  clear  and  satisfactory  evidence  of  the 
mistake  (7'). 

A  settlement  may  be  rectified  even  against  previous 
articles  on  the  settlor's  uncontradicted  evidence  of  de- 
parture from  the  real  intention,  if  no  further  evidence  can 
be  obtained  (s). 

The  fact  that  a  provision  inserted  in  a  settlement  (e.g. 
restraint  on  anticipation  of  the  income  of  the  wife's  pro- 
perty) is  in  itself  usual  and  is  generally  considered  proper, 
is  not  a  ground  for  the  Court  refusing  to  strike  it  out  when 
its  insertion  is  shown  to  have  been  contrary  to  the  desire 
of  the  parties  and  to  the  instructions  given  by  them  {t). 
There  is  however  a  general  presumption,  in  the  absence  of 
distinct  or  complete  evidence  of  actual  intention,  that  the 
parties  intend  a  settlement  to  contain  dispositions  and 
provisions  of  the  kind  usual  under  the  circumstances  (it). 

It  is  not  necessary  that  a  person  claiming  to  have  a  At  whose 

settlement  rectified  should  be  or  represent  a  party  to  the  fjcation 

original  contract,  or  be  within  the  consideration  of  it  (v).  "^^y  ^® 
^  .        .  ....      had. 

But    a  deed  which  is  wholly  voluntary  in  its  inception 

cannot  be  reformed  if  the  grantor  contests  it,  but  must 


(?•)  Bold  V.  Hutchinson  (1855)  5  dale  (1870)  L.  R.  4  H.  L.  543,  555, 

D.  M.  G.  558,  567,  568.    In  reform-  565,  39  L.  J.  Ch.  505. 

ing  a  Settlement   the  intent  rather  (s)  Smith  v.   Iliffe  (1875)  20  Eq. 

than  the  literal  words  of  the  articles  666,  44  L.  J.  Ch.  755  ;  Hanley  v. 

will  be  followed:  for  a  late  instance  Pearson  (1879)  13  Ch.  D.  545. 

see  Corjan  v.   Duffield  (1876)  2  Ch.  (t)  Torre  v.  Tm-re  (1853)  1  Sm.  & 

Div.  44,  45  L.  J.  Ch.  307.     As  to  G.  518. 

the    general    principles    on   which  (u)  See  p.  481,  above, 

courts   of    equity   construe   instru-  (v)  Thompson  v.  Whitmore  (1860) 

ments  creating  executory  trusts,  see  1  J.  &  H.  268,  273. 
Sackville-West  v.    Viscount  Holmes- 
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stand  or  fall  in  its  original  condition  without  alteration  (x) ; 
the  reason  of  this  has  been  explained  to  be  that  an  agree- 
ment between  parties  for  the  due  execution  of  a  voluntary- 
deed  is  not  a  contract  which  the  Court  can  interfere  to 
enforce  (y). 

But  the  Court  has  power  to  set  aside  a  voluntary  deed 
in  part  only  at  the  suit  of  the  grantor  if  he  is  content  that 
the  rest  should  stand  (z). 

Rectifica-        An  agreement  will  not  be  cancelled  at  the  suit  of  one 

tion  as  i  i       i  •  i  />p  •  p     •         t 

alternative  party  when  he  has  rejected  a  proper  offer  to  rectify  it.  It 
T\Tt'  ^^^  agreed  between  A.  and  B.  that  A.  should  give  B.  the 
exclusive  right  of  using  a  patent  in  certain  districts :  a 
document  was  executed  which  was  only  a  licence  from  A. 
to  B.  Some  time  afterwards  B.  complained  that  this  did 
not  carry  out  the  intention,  and  A.,  admitting  it,  offered  a 
rectification.  B.  refused  this  and  sued  for  cancellation. 
Held  that  the  relief  prayed  for  could  not  be  granted  (a). 

In  certain    cases  already   mentioned  for  another  pur- 
pose (b)   the   plaintiff   sought   to   reform   an    instrument, 
and  satisfied  the  Court  that  it  did  not  represent  what  was 
his  own  intention  at  the  time  of  execution,  but  failed  to 
establish  that  the  other  party's  intention  was  the  same  ; 
and  the  Court  gave  the  defendant  his  choice  of  "  having 
the  whole  contract  annulled,  or  else   of  taking  it  in  the 
.  form  which  the  plaintiff  intended "  (c).     The  anomalous 
dliaracter  of  these  cases  has  already  been  pointed  out. 
Disentail-        The  Court  is  not  prevented  by  the  Fines  and  Recoveries 
ing  deeds.   ^^^^  ^^  ^q^  ^y^  from  exercising  its  ordinary  jurisdiction  to 
rectify  the  resettling  part  of  a  disentailing  assurance  (d). 


(x)  Broun  v.   Kennedy  (1863)  33  U.  S.  90. 

Beav.  at  p.  147.  ib)  Supra,  pp.  458,  459. 

(y)  i/sto-v. //oc/j^soH.  (1867)  4Eq.  (c)  Harris   v.  Pepixrell  (1867)5 

at  p.  34.  Eq.  1,  5;  Garrard  v.  Frankel  (1862) 

{z)  Turyter  V.  Collins  (1871)  7  Cb.  30  Beav.   445,   31   L.  J.  Cb.  604; 

329,  342,  41  L.  J.  Ch.  558;  and  see  Bloomer  v.  Spitlle  (1872)  13  Eq.  427, 

per  Turner    L..T.  Bcntlcy  v.  Machn/  41  L.  J.  Ch.  369. 

(1869)  4  D.  F.  J.  286.                        '  (d)  If  all- Dare  v.  Han-Dare  (1885) 

(fl)  Later  V.   Bennett  (1883)    109  31  Ch.  Div.  251. 
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An  agreement  cannot    be    rectified   after   it    has  been  Agree- 
adjudicated  upon  by  a  competent  Court  and  performed  executed 
under  the  direction  of  that  Court  (e).  by  Court. 

It  is  sometimes  said,  but  inexactly,  that  in  certain  cases  Mistake  in 
wills  may  be  rectified  on  the  ground  of  mistake  (/ ). 

Actions  for  the   rectification  of  instruments   must    be  Minor 
assigned  to  the  Chancery  Division ;  but  where  a  statement  procedure, 
of  defence  to  an  action  brought  in  another  Division  is 
accompanied  by  a  counterclaim  for  rectification,  this  is  not 
a  sufficient  reason  for  transferring  the  action  ((/). 

When  a  conveyance  is  rectified  the  order  of  the  Court 
is  sufficient  without  a  new  deed.  A  copy  of  the  order  is 
indorsed  on  the  deed  which  is  to  be  rectified  (h). 

(e)  Caird  v.    Moss  (1886)  33  Ch.  {g)  Storey  v.    Waddle  (1879)  4  Q. 

Div.  22  55  L.  J.  Ch.  854.  B.  Div.  289. 

(/)  On  this  point  see  the  Appen-  (h)  White  v.  White  (1872)  15  Eq. 

dix.  Note  I.  247,  42  L.  J.  Ch.  288. 
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CHAPTER   X. 

Misrepresentation  and  Fraud, 


Misrepre- 
sentation 
by  fraud 
or  deceit. 


Part  1. — Generally. 

The  consent  of  one  party  to  a  contract  may  be  caused  by 
a  misrepresentation  made  by  the  other  of  some  matter, 
such  that,  if  he  had  known  the  truth  concerning  it,  he 
would  not  have  entered  into  the  contract.  Putting  off  for 
a  while  the  closer  definition  of  the  term,  we  see  at  once 
that  there  is  a  broad  distinction  between  fraudulent  and 
innocent  misrepresentation.  A  statement  may  be  made 
with  knowledge  of  its  falsehood  and  intent  to  mislead  the 
other  party,  or  with  reckless  ignorance  as  to  its  truth  or 
falsehood.  According  to  the  recent  judgment  of  the  Court 
of  Appeal  (a),  the  blame  of  reckless  ignorance  is  not  to  be 
mitigated,  nor  its  consequences  escaped,  by  the  allegation 
of  credulity.  A  man's  averment  of  his  own  personal  belief 
cannot  excuse  him  for  stating  as  truth  for  the  guidance  of 
his  fellow-citizens,  in  furtherance  of  some  interest  of  his  own, 
that  which  he  had  no  reasonable  cause  to  believe.  In  any  of 
these  cases  the  making  of  such  a  statement  is  morally  wrong 
and  also  wrongful  in  a  legal  sense,  and  the  conduct  of  the 
party  making  it  is  called  Fraud  or  Deceit,  and  may  be  a 
substantive  wrong   giving  rise  to  a  claim  for  redress  in 


{a)  Peck  V.  Derry  (1887)  37  Ch. 
Div.  541,  57  L.  J.  Ch.  347.  Cp. 
Southern  Development  Co.  v.  Silva 
(1888)  125  U.  S.  247,  250.  Since  this 
was  printed,  the  House  of  Lords 
(July  1,  1889)  has  reversed  the  de- 


cision of  the  C.  A.  in  Peelc  v.  Derry. 
This  cannot,  in  any  view,  have  any 
direct  bearing  on  the  right  of  re- 
scinding a  contract.  See  further  at 
end  of  this  chapter,  p.  541. 
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damages,  independent  of  any  contract.    The  present  writer 
has  endeavoured  to  discuss  this  aspect  of  it  elsewhere  (h). 

On  the  other  hand  a  man  is  generally  safe,  for  the  Innocent 
purpose  now  being  considered,  in  stating  as  true  that 
which  he  believes  on  reasonable  grounds  to  be  true.  Still 
more  is  he  safe  in  giving  his  opinion,  as  an  opinion,  for 
what  it  may  be  worth.  If  he  communicates  at  the  same 
time  the  grounds  on  which  he  formed  his  opinion,  or 
reasonable  means  of  access  to  those  grounds,  he  has  done 
all  that  an  honest  man  can  do. 

Whenever  consent  to  a  contract  is  obtained  by  deceit.  Deceit  in 
the  contract  is  voidable  at  the  option  of  the  party  deceived,  contract, 
subject  to  the  conditions  to  be  presently  mentioned.  The 
other  party  cannot  take  advantage  of  his  own  wi'ong.  We 
shall  see  that  the  working  of  this  rule  involves  careful 
definition  and  distinction ;  but  the  substance  of  the  law 
now  rests  on  broad  and  simple  grounds  which  may  perhaps 
be  yet  further  simplified.  As  matter  of  history,  courts  of 
common  law  and  of  equity  have  approached  the  subject, 
until  quite  lately,  by  different  methods  and  with  different 
habits  of  thought  and  language  :  and  thus  the  terminology 
has  been  affected  by  complication  and  confusion  arising 
from  more  than  one  source.  But  our  modern  law  seems  to 
be  arriving  at  the  principle  that  a  man  who  makes 
positive  statements  to  the  intent  that  others  should  act 
upon  them  undertakes  a  burden  of  the  same  kind  as  all 
men  who  do  voluntary  acts  attended  with  risk  to  others. 
He  does  not  bind  himself  to  be  infallible,  but  he  is  bound 
to  take  care  that  he  has  reasonable  ground  for  material 
statements  which  he  issues  as  statements  of  fact  and 
intending  others  to  act  upon  them  (c).  He  need  not  make 
an  unqualified  statement,  but  if  he  does  make  it  he  is 
answerable  to  this  extent. 

The  combination  of  this  principle  with  the  still  wider  Constmc- 
principle  of  responsibility  for  the   acts   and   defaults    of^^^,,''    , 

(6)  In  "The  Law  of  Torts,"  Ch.  {<■)  Cotton  L..L    37  Ch.  Div.  568, 

viii.  cp.  Sir  James  Hannen  at  p  ..578. 
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agents  in  the  course  of  their  employment  gives  rise  to 
difficult  questions,  and  in  some  cases  to  consequences  of 
apparent  hardship.  A  man  who  had  no  fraudulent  inten- 
tion, or  who  has  not  even  been  personally  negligent,  may 
be  liable  as  for  fraud.  The  ground  of  liability  in  such 
cases  is  shortly  described  as  "  constructive  fraud,"  or 
perhaps  less  aptly  "  legal  fraud "  (d).  The  word  "  con- 
structive "  negatives  actual  fraud,  but  affirms  that  the 
actual  conditions  will  have  similar  consequences.  "  Con- 
structive possession  "  signifies,  in  the  same  way,  that  an 
owner  out  of  possession  has  certain  advantages  originally 
given  only  to  possessors ;  "  constructive  delivery "  is  a 
change  of  legal  possession  without  change  of  physical 
custody  ;  and  we  speak  of  "  constructive  notice "  where 
the  existence  of  means  of  knowledge  dispenses  with  the 
proof  of  actual  knowledge. 

Further,  it  seems  harsh  even  in  terms  of  art,  and  in 
speaking  of  causes  which  have  the  same  legal  consequences, 
not  to  distinguish  between  wilful  dishonesty  and  culpable 
but  not  consciously  dishonest  negligence.  "  The  word 
Fraud  is  in  common  parlance  reserved  for  actions  of  great 
turpitude,  but  the  law  applies  it  to  lesser  breaches  of 
moral  duty";  hence  "legal  fraud"  has  been  thought 
appropriate  to  signify  "  that  degree  of  moral  culpability 
in  the  statement  of  untruth  to  induce  another  to  alter  his 
position,  to  which  the  law  attaches  responsibility  "  (e).  It 
may  be  suggested  that  the  one  word  Deceit  is  capable  of 
taking  the  place  of  "  legal  fraud."  It  is  a  milder  term 
than  Fraud ;  one  cannot  defraud  one's  neighbour  otherwise 
than  wilfully,  but  one  may  deceive  by  carelessness  or  in- 
advertence. Thus  in  a  case  of  wilful  deception  we  should 
say  there  was  both  Deceit  and  Fraud  ;  in  a  case  of  mis- 
leading by  want  of  reasonable  care  we  should  say  there  was 

{d)  Compare  the  remarks  of  Cot-  of  the  term  in  Weir  v.  Bell  (1878)  3 

ton   L..J.   and    Sir  James   Hannen,  Ex.   Div.  at  p.   243,  47    L.  J.  Ex, 

37  Ch.   Div.  at  pp.  f)67,  582,  with  704. 
Lord  Bramwcir.s  total   repudiation  (c)  Hie  James  Hannen,  /.  c. 
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Deceit  short  of  Fraud ;  and  we  should  speak  of  "constructive" 
or  "legal"  Fraud  or  Deceit  only  where  a  party  is  made  liable, 
without  being  personally  to  blame,  through  the  fraud  or  deceit 
of  some  one  for  whose  acts  and  defaults  he  is  answerable  (J). 

It  must  also  be  remembered  that  for  a  long  time  equity  Former 
judges  and  text  writers  thought  it  necessary  or  prudent  o^°J|j^(J^ciai 
for  the  support  of  a  beneficial  jurisdiction  to  employ  the  language, 
term  Fraud  as  nomen  generalissimii'ni  (g).  "  Constructive 
fraud  "  was  made  to  include  almost  every  class  of  cases  in 
which  any  transaction  is  disallowed,  not  only  on  grounds 
of  fair  dealing  between  the  parties,  bvit  on  gi-ounds  of 
public  policy  (h).  This  lax  and  ambiguous  usage  of  the 
word  was  confusing  in  the  books  and  not  free  from  con- 
fusion in  practice.  Plaintiffs  were  too  apt  to  make  un- 
founded charges  of  fraud  in  fact,  while  a  defendant  who 
could  and  did  indignantly  repel  such  charges  might  some- 
times divert  attention  from  the  real  measure  of  his  duties. 
Cases  in  which  there  was  actual  fraud  or  culpable  care- 
lessness of  truth  were  not  sufficiently  distinguished  from 
cases  in  which  there  was  only  a  failure  to  fulfil  a  special 
duty.  But  it  seems  needless  at  this  day  to  pursue  an 
obsolete  verbal  controversy. 

Innocent  representations  are  not  necessarily  harmless  to  Estoppsl. 
the  person  making  them.  They  may  give  rise  to  liability, 
or,  as  it  is  more  exact  to  say,  representations  may  give 
rise  to  liability  without  any  need  for  determining  whether 
they  are  innocent  or  otherwise,  in  various  ways.  A  state- 
ment made  on  quite  reasonable  grounds  may  nevertheless 
be  defamatory  and  actionable ;  but  this  is  remote  from  our 
subject.  The  rule  of  estoppel  comes  nearer  to  it.  "Where 
one  by  his  words  or  conduct  wilfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 

(/)  Cp.  Mr.  Bigelow's  remarks  in  (A)  See   Story's   Eq.  Jurisp.    ch. 

L.  Q.  R.  V.  143.  vii. 

(y)  James  L.J.  8  Ch.  at  p.  VIL 
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against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time"  (i).  And  "whatever  a  man's  real  intention 
may  be,"  he  is  deemed  to  act  wilfully  "if  he  so  conducts  him- 
self that  a  reasonable  man  would  take  the  representation  to 
be  true,  and  believe  that  it  was  meant  that  he  should  act 
upon  it  "  (/).  The  rule  is  not  a  rule  of  substantive  law,  in 
the  sense  that  it  does  not  declare  any  immediate  right  or 
claim.  It  is  a  rule  of  evidence,  but  capable  of  having  the 
gravest  effects  on  the  substantive  rights  of  parties, 
Repre-  Again,  the  existence  of  a  certain  state  of  facts,  or  the 

as  term  of  trvith  of  a  certain  assertion,  may  be  made  a  condition  or 
contract,     ^^j-m  of  a  contract,  apart  from  any  question  of  good  faith, 
so  that  if  the  fact  be  otherwise  the  proposed  contract  may 
never  become  binding,  or  else  there  may  be  a  non-perform- 
ance or  breach  of  the  contract,  with  the  usual  consequences. 
Such  conditions  or  terms  are  in  some  important  kinds  of 
contracts  implied  by  special  rules  of  law. 
Overlap-         It  will  be  observed  that  these  possible  qualities  of  a  repre- 
distlnct      sentation  are  not  mutually  exclusive.     One  and  the  same 
grounds  of  statement  may  well  be  a  deceit  and  a  breach  of  contract 

and  capable  of  operating  by  estoppel  (/v). 
The  During  a  certain  time   some  judges  in  the    Court  of 

doctrine  of  Chancery  seem  to  have  thought  that  under  certain  condi- 
"  making    ^jgns  a  representation  which  is  not  operative  as  part  of  a 

represen-  ^  ^  ^  ^ 

tations       contract,  or  by  way  of  estoppel,  or  as  amounting  to  an 
^°°  ■         actionable   wrong,   may   still   be   binding  on   the   person 
making  it.     But,  when  these  three  effects  are  duly  con- 
sidered, it  appears  that  there  is  no  other  way  in  which  it 
can  be  binding. 

To  say  that  a  man  is  answerable  for  the  truth  of  his 
statement  is  to  say  that  it  is  his  legal  duty  to  see  that  it 
is  borne  out  or  to  make  compensation  for  its  not  being 

(i)  Pickard  V.  Scars  {18Z7)  Q  A.  &  (Jc)  See   per   Lord  Blackburn   in 

E.  469,  Finch  Sel.  Ca.  552.  Brownlie  v.  CamphcU  (1880)  5  App. 

(j)  Freeman  v.  Cooke  (1848)  2  Ex,  Ca.  925,  953.     A  hint  of  this  was 

654,    Finch,    Sel.    Ca.    555,      See  already  given  by  Parke  B.  in  Free- 

f urther    Bigelovv    on    Estoppel,    4th  man  v.  Cooke,  supra :  see  the  end  of 

ed.  1886,  ch.  xviii.  the  judgment. 
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borne  out.     We  need  not  dwell  on  cases  of  deceit,  or  of 

estoppel  independent  of  contract.     Then,  if  the  statement 

is  of  a  fact,  and  made  as  an  inducement  to  another  person 

to  enter  into  a  contract,  the  substance  of  the  duty  can 

only  be  that  the  person  making  the  statement  undertakes 

that  it  is  true.     In  that  case  must  not  his  undertaking  be 

a  contract  or  a  term  in  the  contract  ?     For  if  not,  why 

should   it  bind  him  ?      It   might   peradventure  work    an 

estoppel  also,  but  for  all  practical  intents  the  estoppel  is 

merged  in  the  contract. 

If,  on  the  other  hand,  the  statement  is  of  something  to  Represen- 

be  performed  in  the  future,  it  must  be  a  declaration  of  the  the  future 

party's  intention  unless  it  is  a  mere  expression  of  opinion,  operates  as 
I        -J  ...  .     promise  if 

But  a  declaration  of  intention  made  to  another  person  in  at  all. 
order  to  be  acted  on  by  that  person  is  a  promise  or  nothing. 
And  if  the  promise  is  binding,  the  obligation  laid  upon  its 
utterer  is  an  obligation  by  way  of  contract  and  nothing 
else :  promises  de  futuro,  if  binding  at  all,  must  be  binding 
as  contracts  (l).  There  is  no  middle  term  possible.  A 
statement  of  opinion  or  expectation  creates,  as  such,  no 
duty.  If  capable  of  creating  any  duty,  it  is  a  promise. 
If  the  promise  is  enforceable,  it  is  a  contract.  The  de- 
scription of  promise  or  contract  in  a  cumbrous  and  inexact 
manner  wall  not  create  a  new  head  of  law  (m). 

The  difficulties  of  the  subject  have  been  caused  by  the 
slowness,  amounting  to  reluctance,  with  which  common 
law  judges  allowed  that  anything  short  of  wilful  and 
downright  falsehood  could  be  treated  as  deceit  by  a  court 
of  justice.  Equity  judges,  not  being  free  under  the  system 
of  divided  jurisdiction  to  have  an  opinion  of  their  own  on 
the  common  law,  were  driven  to  develop  the  true  prin- 
ciples under  cover  of  a  nebulous  temiinology.  There  are 
stages  of  a  battle  when  smoke  has  its  uses.     When  the 


{I)    Lord   Selborne,  Maddlson   v.  representations  good"  are  (perhaps 

Alderson  {\%?>^)  8  App.  Ca.  at  p.  473.  now  superfluously)  discussed  in  the 

(m)    The  authorities  on  the  sup-  Appendix,  Note  K. 
posed  equitable  doctrine  of  '•  making 
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final  attack  has  been  delivered,  and  the  position  captured, 
the  smoke  is  merely  a  hindrance  to  sight,  and  clears  itself 
away  unregretted  (n). 

Part  2. — Misrepresentation  and  Non-disclosure. 

No  gene-         So  far  nothing  has  been  said  of  any  affirmative  duty  to 

ralpositive  ^^y[  ^^le  whole  truth  in  relation  to  the  matter  of  a  con- 
duty  of 
disclosure,  tract,  as  distinct  from  the  negative  duty  of  telling  nothing 

but  the  truth,   or  at  least  what  one  honestly   holds  for 

truth.     In  general  one  is  not  bound  in  law  to  disclose  in 

the  treaty  for  a  contract  all  known  facts  which  may  be 

material  to  the  other  party's  judgment,  nor  even  to  remove 

a  mistake  not  induced  by  one's  own  act  (o).     And  if  one 

party  asks  a  question  which  the  other  is  not  bound  to 

answer,  and  it  is  not  answered,  he  is  not  entitled  to  treat 

the  other's  silence  as  a  representation  (|j);  that  is,  when  there 

is  really  nothing  beyond  silence.     A  very  slight  departure 

from  passive  acquiescence  might  be  enough  to  convert  a 

lawful  though  scarcely  laudable  reserve  into  an  actionable 

deceit.     This  must  in  every  case  be  a  question  of  fact. 

But  such        There  are  several  kinds  of  contracts,  however,  such  that 

duties  are  the  One  party  must  in  the  ordinary  course  of  business  take 

implied  in    „  ,  ,  .        ,  .      . 

certain       irom  the  other,  wholly  or  to  a  great  extent,  the  description 

of  the  subject-matter  of  the  contract.     Now  the  parties 

may  if  they  please  make  any  part  of  that  description  a 

term  or  even  a  preliminary  condition  (q)  of  the  contract. 

Whether  they  have    done  so  is  a  question   of  construc- 

(n)  The  decision  of  the  House  of  seller  asked  if  there  was  any  news 

Lords  in  Pf  f^  V.  Z>err2/,  July  1,1889,  afifecting  the    market    price;     the 

shows  that  these  words  are  prema-  buyer  gave  no  answer,  nor  did  the 

ture.    Nevertheless  I  let  them  stand,  seller  insist  on  one.     Held  that  the 

believing  that  time  will  run  in  their  buyer's  silence  was  not  fraudulent, 

favour.  Cp.  I.  C.  A.  s.  17,  illustration  (d). 

(o)  Smith  V.  Hughes  (1871)  L.  K,  (q)   In   such   a   case  it  has  been 

6  Q.  B.  597,  40  L.  J.  Q.  B.  221.  said    that    there    is     not     a     con- 

{p)  Lmdhiw   V.    Organ    (1817)    2  ditional   promise,  but  either  an  ab- 

Wheat.  178  :  a  sale  of  tobacco  ;  the  solute  promise  or  no  promise  at  all 

buyer  knew,  and  the  seller  did  not,  Langdell,  §  28.      But  see   Holmes, 

that  peace  had  been  concluded  be-  "  The  Common  Law,"  304. 
tweeu  the  U.S.  and  England  ;  the 


contracts. 
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tion  (r).  But  therein  the  nature  of  the  contract,  and  the 
extent  to  which  an  erroneous  description  or  material  omis- 
sion may  deprive  either  party  of  the  benefit  to  be  reason.- 
ably  expected,  will  justly  count  for  much.  More  than  this, 
fixed  rules  on  this  point  have  been  established  as  to 
particular  classes  of  contracts,  and  in  some  of  these  they 
go  to  the  extent  of  a  positive  duty  of  disclosure  ;  not  only 
that  all  information  given  shall  be  true,  but  that  all 
material  information  shall  be  fully  as  well  as  truly  given. 
The  character  and  stringency  of  the  duties  thus  imposed 
varies  according  to  the  specific  character  and  risks  of  the 
contract.  It  will  be  convenient  to  take  a  view  of  the 
classes  of  contracts  thus  treated  before  Ave  examine  in 
detail  the  universal  rules  as  to  Deceit.  These  classes  are 
believed  to  be  the  following.  It  is  by  no  means  certain, 
however,  that  the  same  principle  may  not  be  applicable  in 
other  forms.  The  development  of  modern  commerce  may 
bring  into  prominence  new  kinds  of  transactions  in  which 
the  subject-matter  of  the  contract,  or  a  material  part  of  it, 
is  within  the  peculiar  knowledge  of  one  party,  and  the 
other  has  to  rely,  in  the  first  instance  at  all  events,  on  the 
correctness  of  the  statements  made  by  him, 

('A)    Insurance.  Contracts 

specially 

(B)  Suretyship.  treated. 

(C)  Sales  of  land. 

(D)  Family  settlements. 

(E)  The  contract  of  partnership,  and  thence,  by  analogy, 
contracts  to  take  shares  in  companies  and  contracts  of  pro- 
moters (s). 

We  proceed  to  follow  out  these  topics  in  order.  And 
first  we  shall  say  something  in  general  of  rejaresentations 
which  amount  to  a  condition  or  a  warranty. 

(r)  Behn  v.  Burncss  ( 1 8fi3)  Ex.  Ch.  before  the  Judicature  Acts.  Kennedy 

3   B.  &  S.  751,  32   L.  J.  Q.  K  201,  v.  Pimama,  ,{:c.  Mail  t'o.(1867)  L.  K. 

Finch  Sel.  Ca.  507  ;   Banncrman  v.  2   Q.   B.  580,   36  L.  J.  Q.  B.  260, 

White  (1861)  10  C.  B.  N.  S.  814,  31  p.  456,  above,  seems  against  it  :  but 

L.  J.  C.  P.  28,  Finch  Sel.  Ca.  531.  the  question   was  not  there    fairly 

(s)  It  is  not  easy  to  say  whether  ra'sed,  nor  is  it  now  of  any  practical 

this  last  extension  would  hav^e  been  importance, 
adopted  by  courts  of  common  law 
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Representations  amounting  to  Warranty  or  Condition. 

Warranty  .  The  law  on  this  subject  is  to  be  found  chiefly  in  the 
dition.  decisions  on  the  sale  of  goods ;  the  principles  however  are 
of  general  importance,  and  not  without  analogies,  as  we 
shall  presently  see,  in  other  doctrines  commonly  treated 
as  peculiar  to  equity.  We  therefore  mention  the  leading 
points  in  this  place,  though  very  briefly.  In  the  first 
place  a  buyer  has  a  right  to  expect  a  merchantable  article 
answering  the  description  in  the  contract  {t);  but  this  is 
not  on  the  ground  of  warranty,  but  because  the  seller  does 
not  fulfil  the  contract  by  giving  him  something  different. 
"If  a  man  offers  to  buy  peas  of  another  and  he  sends  him 
beans,  he  does  not  perform  his  contract ;  but  that  is  not  a 
warranty;  there  is  no  ivarranty  that  he  should  sell  him 
peas ;  the  contract  is  to  sell  peas,  and  if  he  sends  anything 
else  in  their  stead  it  is  a  non-performance  of  it "  (it).  So 
that,  even  if  it  be  a  special  term  of  the  contract  that  the 
buyer  shall  not  refuse  to  accept  goods  bought  by  sample 
on  the  score  of  the  quality  not  being  equal  to  sample,  but 
shall  take  them  with  an  allowance,  he  is  not  bound  to 
accept  goods  of  a  different  Idnd  (x).  It  is  open  to  the 
parties  to  add  to  the  ordinary  description  of  the  thing 
contracted  for  any  other  term  they  please,  so  as  to  make 
that  an  essential  part  of  the  contract :  a  term  so  added  is 
a  condition.  If  it  be  not  fulfilled,  the  buyer  is  not  bound 
to  accept  or  keep  the  goods  even  if  there  has  been  a  bar- 
gain and  sale  of  specific  goods  (y).     On  a  bargain  and  sale 


(t)  J  ones  \.  Just  (1868)  L.  E.  3  Q.  said  that  there  is  a  ivarrayity  that 

B.  197,  204,  37  L.  J.  Q.  B.  89.  the    goods   shall   be   merchantable 

(u)  Lord  Abinger  C.B.  in  Chanter  besides  the  condition  that  they  shall 

V.  Hopkins   (1838)    4  M.  &  W.  399,  answer  the   description  :    Mody  v. 

404  ;  "as   sound   an   exposition  of  Gregson  (1868)  L.  R,  4  Ex.  49,  38  L. 

the  law  as  can  be,"  per  Martin  B.  J.  Ex.  12. 

Azemar  v.  CaseUa  (1867)  (Ex.  Ch.)  (x)  Azhnarv.  Caselki  (1867)  L.  E. 

L.  R.  2  C.  P.  677,  679,  36  L.  J.  C.  2  C.  P.  431,  in  Ex.  Ch.  677,  36  L. 

P.    263.       There     is     a     class    of  J.  C.  P.  124,  263. 

cases,  however,  in  which  it  is  com-  (?/)  Benjamin  on  Sale,  596  sqq, 
monly,  aLd   perhaps   conveniently, 
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of  specific  goods  with  a  warranty  the  buyer  cannot  reject 
them  (z),  but  he  may  obtain  compensation  by  way  of 
deduction  from  the  price,  or  by  a  cross  action  (a). 

When  there  has  been  a  sale  with  a  warranty  of  goods 
not  in  existence  or  not  ascertained,  and  the  warranty  is 
broken,  the  buyer  may  refuse  to  accept  the  goods,  and  this 
after  keeping  them,  if  necessary,  for  a  time  reasonably 
sufficient  for  trial  or  examination,  provided  he  has  not 
exercised  further  acts  of  ownership  over  them  (h).  This 
appears  at  first  sight  to  put  a  warranty  on  the  same 
footing  as  a  condition  where  the  sale  is  not  of  specific 
goods :  but  the  true  explanation  is  that  given  by  Lord 
Abinger — that  the  tender  of  an  article  not  corresponding 
to  the  warranty  is  not  a  performance  of  the  contract. 
The  warranty  retains  its  peculiar  effect  in  this,  that  if  the 
buyer  chooses  to  accept  the  goods,  he  has  a  distinct  col- 
lateral right  of  action  on  the  warranty;  whereas  if  there  is 
a  condition  but  not  a  warranty  the  party  may  indeed 
insist  on  the  condition,  but  if  he  accepts  performance  of 
the  contract  without  it  he  may  have  no  claim  to  com- 
pensation. 

Similar  questions  have  not  unfrequently  arisen  on  the 
construction  of  charter-parties.  Thus  in  Behn  v.  Burness  (c) 
it  was  agreed  that  the  plaintiff's  ship  "now  in  the  port  of 
Amsterdam  "  should  go  to    an  English  port  and  load  a 

(z)  Heyworth  v.  Hutchinson  (1867)  him  to  give  a  clear  notice  that  they 

L.  R.  2  Q.  B.  477,  36  L.  J.  Q.  B.  270,  are  not  accepted,  and  then  it  is  the 

but  as  to  the  application  of  the  rule  seller's    business    to    fetch    them  : 

in  the  particular  case  see  Benjamin,  Grimoldhy   v.    Wells    (1875)    L.  R, 

pp.  896-8.  10  C.  P.  391,  396,  44  L.  J.  C.  P 

(a)  The   reduction   of   the   price  203. 
can  be  only  the  actual  loss  of  value :  (c)  (1863)  3  B.  &  S.  751,  32  L.  J. 

any    further   damages  must  be  the  Q.  B.  204.     Was  the  charter-party 

subject   of  a   couuter-claim   (under  v.  id  or  only  voidable?     See  O.  W. 

the  old  practice  a  separate  action)  :  Holmes,  The  Common  Law,  329.    I 

Mondel  v.  Steel  (1841)  8   M.  &  W.  submit   that   it   was  void,  but  the 

858,  871,  10  L.  J.  Ex.  426.  plaintiff  would  have  been  estopped 

(h)  Heilbutt  v.  Ilickson  (1872)  L.  from  showing   that   his  own  state- 

R.  7  C.  P.  438,  451,  41  L.  J.  C.  P.  nient  that  his  ship  was  in  the  port 

228  ;  Indian   Conlract   Act,  §  118.  of  Amsterdam  was  not  true.     Cp, 

It  is  not  the  bujer's  duty  to  send  pp.  476,  477,  above, 
the  goods  back :  it   is   enough    for 


512 


MISREPRESENTATION  AND  FRAUD. 


cargo  of  coals.  The  ship  did  not  in  fact  reach  the  port  of 
Amsterdam  till  some  days  after  the  date  of  the  contract. 
It  was  held  that  the  description  of  her  as  in  the  port  of 
Amsterdam  was  a  condition,  and  that  by  its  non-fulfilment 
the  defendant  was  discharged  from  his  obligation  to  load  a 
cargo.  We  pass  on  to  the  contracts  above  mentioned  as 
being  under  exceptional  rules. 


Marine 
insurance : 
duty  of 
disclo- 
sure. 


A.  Insurance. 

The  law  as  to  the  contract  of  marine  insurance  is 
peculiar.  Not  only  misrepresentation  but  concealment  (d) 
of  a  material  fact,  "though  made  without  any  fraudulent 
intention,  vitiates  the  policy"  (e),that  is,  makes  it  voidable 
at  the  underwriter's  election  (/). 

For  this  purpose  a  material  fact  does  not,  on  the  one 
hand,  mean  only  such  a  fact  as  is  "  material  to  the  risks 
considered  in  their  own  nature";  nor  on  the  other  hand 
does  it  include  everything  that  might  influence  the  under- 
writer's judgment  :  the  rule  is  "  that  all  should  be 
disclosed  which  would  affect  the  judgment  of  a  rational 
underwriter  governing  himself  by  the  principles  and  cal- 
culations on  which  underwriters  do  in  practice  act "  (g). 
The  only  exception  is  that  the  insured  is  not  bound  to 
communicate  anything  which  is  such  matter  of  general 
knowledge  that  he  is  entitled  to  assume  the  underwriter 
knows  it  already  (h):  and  the  obligation  extends  not  only 
to  facts  actually  within  the  knowledge  of  the  assured,  but 


((Z)  This  is  the  usual  word,  but 
7wn-disclosure  would  be  more  ac- 
cura*^e. 

(e)  lonidcs  v.  Pender  (1874)  L.  R. 
9  Q.  B.  531,  537,  43  L.  J.  Q.  B.  227; 
2  Wmp.  Saund.  555-9. 

(/)  See  Morrison  v.  Unireo'sal 
Mnriiie  Insurance  Co.  (1873)  L.  R. 
8  Ex.  197,  205,  42  L  J.  Ex.  115. 

{<))  Parsons  on  Insurance,  adoptpd 
per  Cur.  lonUhs  v.  Pender  (1874) 
Iv.  R.  9  Q.  B.  at  p.  539.  What  falls 
within  this  description  is  a  question 


of  fact  :  Strihley  v.  Imperial  Marine 
Insurance  Co.  (1876)  1  Q.  B.  D.  507, 
45  L.  J.  Q.  B.  396.  And  the  policy 
will  be  viti.ated  by  concealment  of 
a  fact  material  to  guide  the  under- 
writer's judgment,  though  not  ma- 
terial to  the  risk  iiisured  against  in 
itself:  Rirazv.  Gcrussi  (ISSO)  6  Q. 
B.  Div.  222,  50  L.  J.  Q.  B.  176. 

(/()  Morrifon  v.  Universal  Marine 
Insurance  Co.  (1873)  L.  R.  8  Ex.  40, 
42  L.  J.  Ex.  115. 
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to  facts  which  in  the  ordinary  course  of  business  he  ought 
to  know,  though  by  the  fraud  or  negligence  of  his  agent  he 
does  not  know  them  (i). 


Life   Insurance.  Life  in- 

surance. 

As  regards  life  insurance,  the  assured  is  bound  to  dis- 
close all  material  facts  within  his  knowledge  affecting  the 
life  on  which  the  insurance  is  made  {j).  But  where  that 
life  is  not  his  own  but  some  other  person's,  that  person  is 
not  his  agent,  and  if  "  the  life "  or  his  referees  make  false 
statements  which  are  passed  on  in  good  faith  by  the 
assured,  their  falsehood  will  not  of  itself  avoid  the  con- 
tract {k). 

Practically  life  policies  are  almost  always  framed  with 
some  sort  of  express  reference  to  the  statements  made  by 
the  assured  as  to  the  health  and  circumstances  of  "the 
life."  Not  unfrequently  it  is  provided  that  the  declaration 
of  the  assured  shall  be  the  basis  of  the  contract ;  and  if 
the  declaration  thus  made  part  of  the  contract  is  not 
confined  to  the  belief  of  the  party,  but  is  positive  and 
unqualified,  then  the  contract  is  avoided  by  any  part  of 
the  statement  being  in  fact  untrue  (?),  though  not  to  the 


(t)  Prondfoot  v.  Montefiore  (1867)  {j)  See  authorities  collected  in 
L.  R.  2  Q.  B.  511,  36  L.  J.  Q.  B.  225.  London  Assurance  v.  Mansel  (1879) 
This  applies  only  to  the  agent  11  Ch.  D.  363,  48  L.  J.  Ch.  331. 
through  whom  the  insurance  was  {k)  Mheelton  v.  Hardisty,  8  E.  & 
actually  effected,  Blackburn  v.  Vigors  B.  232,  in  Ex.  Ch.  285,  26  L.  J.  Q. 
(1887)  12  App.  Ca.  531,  57  L.  J.  Q.  B.  265,  27  ib.  241.  The  judges  ap- 
B.  114,  unless  there  is  a  continuous  pear  to  have  been  inclined  to  restrict 
negotiation  by  more  than  one  agent,  the  view  taken  before  and  since  of 
Blackburn  \.  Haslam  (1888)  21  Q.  the  2<6ej'rima  ^cZes  generally  required 
B.  D.  144,  57  L.  J.  Q.  15.  479.  Non-  in  this  contract,  unless  the  dicta 
disclosure  by  an  agent  of  the  assured,  (which  in  any  case  decide  nothing) 
without  fraudulent  intention,  has  can  be  taken  as  limited  to  the  special 
been  held  to  avoid  the  policy  only  case  before  them, 
to  the  extent  of  the  loss  or  risk  (?)  It  need  not  be  shown  that  the 
arising  from  the  particular  facts  so  particular  mis-statement  was  ma- 
withheld  :  Stribley  v.  Imperial,  d:c.  tenal:  Anderson  v.  Fitzgerald  (lS5d) 
Co.  «M/)ra :  but  see  per  Lord  WatBon,  4  H.  L.  C.  484.  Cp.  Thomson  v. 
12  App.  Ca.  at  p.  540.  Weema  (1884)  (Sc.)  9  App.  Ca.  671. 

P.  L  L 
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knowledge  of  the  assured  {tyi),  or  by  the  conceahnent  of  any 
material  fact  (n). 

On  the  same  ground  the  grant  of  a  life  annuity  by  the 
Commissioners  for  the  Reduction  of  the  National  Debt 
was  set  aside  at  the  suit  of  the  Crown,  the  age  of  the  life 
having  been  mis-stated ;  not  so  much  on  the  ground  of 
misrepresentation  simply,  as  because,  considering  the  sta- 
tutory powers  and  duties  of  the  commissioners,  "  it  was  an 
essential  part  of  the  contract  itself  that  the  representation 
should  be  true  "  (o). 


Fire  in-  The  contract  of  fire  insurance  is  treated  in  somewhat  the 

same  way  as  that  of  marine  insurance  (which  it  resembles 
in  being  a  contract  of  indemnity)  (p),  though  not  to  the 
same  extent.  The  description  of  the  insured  premises 
annexed  to  a  fire  policy  amounts  to  a  warranty  (or  rather 
a  condition)  that  at  the  date  of  the  policy  the  premises 
correspond  to  the  description,  or  at  least  have  not  been 
altered  so  as  to  increase  the  risk ;  and  also  that  during  the 
time  specified  in  the  policy  the  assured  will  not  voluntarily 
make  any  alteration  in  them  such  as  to  increase  the  risk. 
The  description  must  be  the  basis  of  the  contract,  for  the 
terms  of  insurance  can  be  calculated  only  on  the  supposition 
that  the  description  in  the  policy  shall  remain  substantially 
true  while  the  risk  is  running  (q). 


(m)  Macdonald  v.  Law  Union  In-  tations  of  the  assured  are  made  the 

surance  Co.  (1874)  L.  R.  9  Q.  B.  328,  basis  of  the  contract. 
43  L.  J.  Q.  B.  131.  (p)  Barrett  v.  Tibbitts  (1880)  5  Q. 

(n)  London  Assurance  v.  Mansel  B.  Div.  560,  50  L.  J.  Q.  B.  33. 
(1879)  11  Ch.  D.  363,  48  L.  J.  Ch.  (q)  Sillemv.  Thoi-nton  (1354)  3  E. 

331.  Probably  a  roaterial  fact  means  &  B.  868,  23  L.  J.  Q.  B.  362;  where 

for  this  purpose  a  fact  such  that  its  it  was  held    accordingly   that    the 

concealment   makes  the   statement  addition  of  a  third  story  to  a  house 

actually  furnished,  though  literally  described  as  being   of   two   stories 

true,  so  misleading  as  it  stands  as  to  was  a  material  alteration,  and  dis- 

be  in  effect  untrue.  charged  the  insurer :  and  see  further, 

(o)  A.  O.v.  Jiay  {187i)  9  Ch.  597,  as    to  what    amounts   to    material 

407,  43  L.  J.  Ch.  321,  per  Mellish  misdescription,  Forbes  <£•  Co.'s  claim 

L.J.   expressly  comparing  the  case  (1875)  19  Eq.  485,  44  L.  J.  Ch.  761. 
of  a  life  policy  where  the  represen- 
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The  effect   of  a  misdescription  of  the  goods  in  a  bill  Descnp- 
of  lading,   apart    from   any   fraudulent   intention,  e.g.  of  goods  in 
avoiding  payment  of  a  higher  rate  of  freight,  is  not  pre-  ^^l-^^ 
cisely  settled :  but  it  seems  that  at  most  it  would  limit  the  &c, 
carrier's  liability  to  what  the  value  of  the  goods  would  be 
if  the  description  were  correct  {r). 

B.  Suretyship.  ^""^^^y- 

....  ship. 

The  contract  of  suretyship  "  is  one  in  which  there  is  no  Misrepre- 
universal  obligation  to  make  disclosure "  (s) ;  but  it  has  mentation 
peculiar  incidents  after  it  is  formed,  which  bring  it  within  contract. 
our  present  scope.    A  surety  is  released  from  his  obligation 
by  any  misrepresentation,  or   concealment  amounting   to 
misrepresentation,  of  a  material  fact  on  the  part  of  the 
creditor  {t).    The  language  used  in  different  cases  is  hardly 
consistent :  the  later  decisions  establish  however  that  the 
rule  is  not  parallel  to  that  of  marine  insurance.      The 
creditor  is  not  bound  to  volunteer  information  as  to  the 
general  credit  of  the  debtor  or  anything  else  which  is  not 
part  of  the  transaction  itself    to  which  the  suretyship 
relates :  and  on  this  point  there  is  no  difference  between 
law  and  equity  (u).    But  the  surety  is  entitled  to  know  Surety  is 

1  \-    1  -1  1     P    1       entitled  to 

the  real  nature  oi  the  transaction  he  guarantees  and  or  the  know  real 
liability  he  is  undertaking :  and  he  generally  and  naturally  f**"'"®  °* 

•'  _  p  ...  transac- 

looks  to  the  creditor  for  information  on  this  point,  although  tion. 
he  usually  is  acting  at  the  debtor's  request  and  as  his 
friend,  and  so  relies  on  him  for  collateral  information  as  to 
general  credit  and  the  like.  In  that  case  the  creditor's 
description  of  the  transaction  amounts  to,  or  is  at  least 
evidence  of,  a  representation  that  there  is  nothing  further 


(r)  Lebeau  v.  General  Steam  Navi-  (t)  Fry  J.   Davies  v.  London  and 

gation  Co.  (1872)  L.  R.  8  C.  P.  88,  Provhicial    Marine    Insurance    Co. 

42  L.  J.  C.  P.  1.     The  point  decided  (1878)  8  Ch.  D.  at  p.  475,  47  L.  J. 

is  that  the   addition  of  the  words  Ch.  511. 

"  Weight,  value,   and  contents   un-  («)  Pledye  v.  Buss  (1860)  Johns, 

known  "  by  the  shipowner  is  an  en-  663  ;   Wythes  v.  Lahouchere  (1858-9) 

tire  waiver  of  the  description.  3   De  G.  &  J.  693,  609,  approving 

(s)  Railton  v.  Mathews  (1844)  10  North  British  Insurance  Co.  v.  Lloyd 

CI.  &  F.  934.  (1854)  10  Ex.  523,  24  L.  J.  Ex.  14. 
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that  might  not  naturally  be  expected  to  take  place  between 
the  parties  to  a  transaction  such  as  described.     Whether  a 
circumstance  not  disclosed  is  such  that  by  implication  it  is 
represented  not  to  exist  depends  on  the  nature   of  the 
transaction  and  is  generally  a  question  of  fact  (v).     Thus 
where  the  suretyship  was  for  a  cash  credit  opened  with  the 
principal  debtor  by  a  bank,  and  the  cash  credit  was  in  fact 
applied  to  pay  off  an  old  debt  to  the  bank,  the  House  of 
Lords  held  that  the  bank  was  not  bound  to  disclose  this, 
no  actual  agreement  being  alleged  or  shown   that   the 
money  should  be  so  applied,  and  the  thing  being  one  which 
the  surety  might  naturally  expect  to  happen  (x).     So  the 
creditor  is  not  bound  to  tell  the  surety  that  the  proposed 
guaranty  is  to  be  substituted  for  a  previous  one  given  by 
another  person  (y).     But  the  surety  is  not  liable  if  there 
is  a  secret  agreement  or  arrangement  which  substantially 
varies  the  nature  of  the  transaction  or  of  the  liability  to 
be  undertaken  :  as  where  the  surety  guarantees  payment 
for  goods  to  be  sold  to  the  principal  debtor,  but  the  real 
bargain,  concealed  from  the  surety,  is  that  the  debtor  shall 
pay  for  the  goods  a  nominal  price,  exceeding  the  market 
price,  and  the  excess  shall  be  applied  in  liquidation  of  an 
old  debt  (z) :  or  where  the  loan  to  be  guaranteed  is  obtained 
not  in  the  ordinary  way,  but  by  an  advance  of  trust  funds 
of  which  the  principal  debtor  himself  is  a  trustee  (a).     In 
Lee  v.  Jones  (b)  there  was  a  continuing  guaranty  of  an 
agent's  liabilities  in  account  with  his  employers.     He  was 
in  fact  already  indebted  to  them  beyond  the  whole  amount 


(v)  Lee  V.  Jones  (1863)  14  C.  B.  Ex.  14. 
N.  S.  386,  in  Ex.   Ch.   17  C.  B.  N.  (2)  Pidcoch  v.  Bishop  (1825)  3  B. 

S.  482,  503,  34  L.  J.  C.  P.  131,  138,  &  C.  605 ;  I.  C.  A.  §  143,  illust.  b. 
which  may  be  taken  as  a   judicial  (a)  Squire  v.  Whitton  (1848)  1  H. 

commentary  on   the    rule  given  in  L.  C.  333,   decided  however  chiefly 

Bamilton  v.  Watson  (1845)  12  CI.  &  on  the  broader  ground  that  there 

F.  109.  canBot  be  a  contract  of  suretyship 

(aj)  Hamilton  v.  Watson  (1845)  12  in  blank,  for  no  creditor  was  ever 

CI.  &  F.  109  ;    ace.  Pledge  v.  Buss  named  or  specified  to  the  surety. 
(1860)  Johns.  663.  (6)  (1863)  17    C.    B.    N.    S.    482, 

(y)  North  British  Insurance  Co.  v.  34  L.  J.  Ex.  131. 
Lloyd  (1854)   10  Ex.  523,  24  L.  J. 
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guaranteed  by  the  surety's  agreement,  which  was  so  worded 
as  to  cover  existing  as  well  as  future  liabilities.  The 
surety  was  not  informed  of  this,  and  the  recitals  in  the 
agreement,  though  not  positively  false,  were  of  a  mis- 
leading and  dissembling  character.  The  majority  of  the 
Court  of  Exchequer  Chamber  held  that  there  was  evidence 
of  "  studied  effort  to  conceal  the  truth "  amounting  to 
fraud.  And  on  the  whole  it  appears  from  this  case  and 
Railton  v.  Matheivs  (c)  that  the  concealment  from  the 
surety  of  previous  defaults  of  the  principal  debtor,  when 
there  is  a  continuing  guaranty  of  conduct  or  solvency,  is 
in  itself  evidence  of  fraud.  Where  a  person  has  become 
a  surety  on  the  faith  of  the  creditor's  representation  that 
another  will  become  co-surety,  he  is  not  bound  if  that  other 
person  does  not  join ;  and  in  equity  it  makes  no  difference 
that  the  guaranty  was  under  seal  (cZ).  Where  a  g-uaranty 
was  given  to  certain  judgment  creditors  in  consideration  of 
their  postponing  a  sale  under  an  execution  already  issued 
against  the  principal  debtor,  but  in  fact  they  did  not  stop 
the  sale,  being  unable  to  do  so  without  the  consent  of 
other  persons  interested,  it  was  held  that  the  guaranty 
was  inoperative  (e) ;  but  perhaps  this  case  is  best  accounted 
for  as  one  of  simple  failure  of  consideration ;  for  the  con- 
sideration for  the  guaranty  was  not  merely  the  credit 
given  to  the  principal  debtor,  but  the  immediate  stopping 
of  the  sale. 

The   authorities,  taken  as  a  whole,  establish  that   as  Beyond 
between  creditor  and  surety  there  is  in  point  of  law  no  ***^^^° 

...  .  positive 

positive  duty  to  give  information  as  to  the  relations  be-  duty  to 
tween  the  creditor  and  the  principal  debtor,  but  the  surety  mation  ^^ 
is  discharged  if  there  is  actual  misrepresentation,  and  that 
silence  may  in  a  particular  case  be  equivalent  to  an  actual 

(c)  (1844)  10  Cl.  &  F.  934.  4  Eq.  45,   36  L.  J.  Ch.  431,  where 

(d)  Jticev.  Gordon  (1847)  11  Beav.  theprincipaldebtorhad  notexecu'ed 
265,  Evans  v.  Bremridge  {\9:bQ)  2  K.  tbe  bond,  but  bad  executed  a  sepa- 
&  J.  174,  8  D.  M.  G.  100,  25  L.  J.  rate  agreement  under  seal. 

Ch.  334.    The  rule  does  not  apply  if  (e)  Cooper  v.  Joel  (1859)   1  D.  F. 

the  surety's  remedies  are  not  really       J.  240. 
diminished  :  Cooper  v.  Evans  (1867) 
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representation,  whether  it  is  so  being  a  question  of  fact  (i). 
So  far  as  these  rules  attach  special  duties  to  the  creditor 
they  do  not  apply  to  a  mere  contract  of  indemnity  (k). 

C.  Sales  of  Land. 

A  misdescription  materially  affecting  the  value,  title,  or 
character  of  the  property  sold  will  make  the  contract  void- 
able at  the  purchaser's  option,  and  this  notwithstanding 
special  conditions  of  sale  providing  that  errors  of  descrip- 
tion shall  be  matter  for  compensation  only.  Flight  v. 
Booth  (l)  is  a  leading  case  on  this  subject.  The  contract 
was  for  the  sale  of  leasehold  property,  and  the  lease  im- 
posed restrictions  against  carrying  on  several  trades,  of 
which  the  particulars  of  sale  named  only  a  few:  it  was  held 
that  the  purchaser  might  rescind  the  contract  and  recover 
back  his  deposit  Tindal  C.J.  put  the  reason  of  the  case 
on  exactly  the  same  grounds  which,  as  we  shall  imme- 
diately see,  have  been  relied  on  in  like  cases  by  courts  of 
equity. 

"  Where  the  misdescription,  although  not  proceeding  from  fraud,  is  in  a 
material  and  substantial  point,  so  far  aflfecting  the  subject-matter  of  the 
contract  that  it  may  reasonably  be  supposed  that  but  for  such  misdescrip- 
tion the  purchaser  might  never  have  entered  into  the  contract  at  all,  in  such 
case  the  contract  is  avoided  altogether,  and  the  purchaser  is  not  bound  to 
resort  to  the  clause  of  compensation.  Under  such  a  state  of  facts  the  pur- 
chaser may  be  considered  as  not  having  purchased  the  thing  which  was 
really  the  subject  of  the  sale." 

So  in  Phillips  v.  Calddeugh  (m),  where  the  contract 
was  for  the  sale  of  "  a  freehold  residence  " — which  means 
free  of  all  incumbrances  {th) — and  it  appeared  that  the 
property  was  subject  to  restrictive  covenants  of  some  kind, 


(^)  Cp.  I.  C.  A.  ss.  142-144.  S. 
143:  "Any  guarantee  which  the 
creditor  has  obtained  by  means  of 
keeping  silence  as  to  a  material  cir- 
cumstance is  invalid,"  is  probably 
not  intended  to  go  beyond  the 
English  law. 

(k)   Wai/   v.   Hearn  (1862)  13  C. 


B.  N.  S.  292,  32  L.  J.  C.  P.  34  ; 
but  the  point  of  that  case  is  rather 
that  there  was  no  misrepresentation 
dans  locum  contractui. 

(I)  (1834)  1  Bing.  N.  C.  370,  377. 

(m)  (1868)  L.  R.  4  Q.  B.  159,  161, 
38  L.  J.  Q.  B.  68. 
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the  purchaser  was  held  entitled  to  rescind,  though  the 
covenants  were  in  a  deed  prior  to  that  fixed  by  the  con- 
tract as  the  commencement  of  the  title. 

Questions  of  this  kind  arise  chiefly  in  suits  for  specific  Specific 
performance  between  vendors  and  purchasers  of  real  estate,  an^e  and 
when  it  is  found  that  the  actual   tenure,  quantity,  or  de-  compensa- 
scription  of  the  property  varies  from  that  which  was  stated 
in  the  contract.     The  effect  of  the  conditions  of  sale  in  the 
particular  instance  has  almost  always  to  be  considered,  and 
the  result  of  the  variance  may  be  very  different  according 
to  these,  and  according  to  the  amount  and  importance  of 
the  discrepance  between  the  description  and  the  fact,     A 
complete   or  nearly   complete   system  of  rules  has  been 
gradually  established  by  the  Court  of  Chancery. 


(i.)  "  If  the  failure  is  not  substantial,  equity  will  inter-  Where 
fere "  and  enforce  the  contract  at  the  instance  of  either  ^Q^^  g^b. 
party  with  proper  compensation  (n).     The  purchaser,  "  if  stantial 
he  gets  substantially  that  for  which  he  bargains,  must  take  enforce- 
a  compensation  for  a  deficiency  in  the  value  "  (o).      Here  ^^  ^^^^ 
the  contract  is  valid  and  binding  on  both  parties,  and  the  pensation, 
case  is  analogous  to  a  sale  of  specific  goods  with  a  collateral  either 
warranty.  party. 

(ii.)  There  is  a  second  class  of  cases  in  which  the  con-  Where 
tract  is  voidable  at  the  option  of  the  purchaser,  so  that  he  snh- 
cannot  be  forced  to  complete  even  with  compensation  at  stantial 
the  suit  of  the  vendor,  but  may  elect  either  to  be  released  capable  of 
from    his   bargain  or  to  perform    it    with    compensation.  ^^'^^^^^^ 
"  Generally  speaking,  every  purchaser  has  a  right  to  take  tion, 
what  he  can  get,  with  compensation  for  what  he  cannot  f^^  ^ay 
get"  (p),  even  where  he  is  not  bound  to  accept  what  the  rescind 
other  has  to  give  him  (q).  or  enforce 

[n)  Halsetj  V.Grant  (180Q)  IB  Yes.  Leyland  v.  IlUngwwtli  (1860)  2D. 

73,  77.  F.'J.  248,  252. 

(o)  Dyer  v.   Hargrave   (1805)   10  (5)  "If  a  person  possessed  of  a 

Ves.  506,  508.  term  for  100  years  contracts  to  sell 

(p)  Hughes  v.  Jcmes  (1861)  3  D.  the  fee  he  cannot  compel  the  pur- 

F.  J.  307,  315,  31  L.  J.  Ch.  83  ;  chaser  to  take,  but  the  purchaser 
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it  with  However  a  purchaser's  conduct  may  amount  to  an  affir- 

sation.  '     mation  of  the  contract  and  so  deprive  him  of  the  right  to 

rescind,  but  without  affecting  the  right  to  compensation  (r); 

again,  special  conditions  may  exch^de  the  right  to  insist  on 

compensation  and  leave  only  the  right  to  rescind  (s). 

Under  this  head  fall  cases  of  misdescription  affecting  the 
value  of  the  property,  such  as  a  statement  of  the  existence 
of  tenancies,  not  showing  that  they  are  under  leases  for 
lives  at  a  low  rent  (t) ;  or  an  unqualified  statement  of  a 
recent  occupation  at  a  certain  rent,  the  letting  value  of 
the  property  having  been  meanwhile  ascertained  to  be 
less,  and  that  occupation  having  been  peculiar  in  its  cir- 
cumstances (x) ;  or  the  description  of  the  vendor's  interest 
in  terms  importing  that  it  is  free  from  incumbrances — such 
as  "  immediate  absolute  reversion  in  fee  simple  " — where 
it  is  in  fact  subject  to  undisclosed  incumbrances  (y). 

The  treatment  of  this  class  of  cases  in  equity  is  analo- 
gous to  the  rules  applied  at  common  law  to  the  sale  of 
goods  not  specifically   ascertained  by  sample  or  with  a 
warranty :  see  p.  510,  above. 
Excep-  The  doctrine  that  a  vendor  who  has  less  than  he  under- 

tions.  ^qq]^  ^q  gg}}  jg  bound  to  give  so  much  as  he  can  give  with 
an  abatement  of  the  price  applies,  it  is  to  be  understood, 
only  where  the  vendor  has  contracted  to  give  the  purchaser 
something  which  he  professed  to  be,  and  the  purchaser 
thought  him  to  be,  capable  of  giving.     Where  a  husband 

can  compel  him  to  convey  the  term."  kind  Mawson  v.  Fletchei'  (1870)  6  Ch. 

Per  Lord  Eldon,    Wood  v.   Griffith  91,  40  L.  J.  Ch.  131. 

(1818)  1  Swansf.  at  p.  54  (though  in  {t)  Hughes  v.  Jones  (1861)    3  D. 

this  case  not  with  compensation,  see  F.  J.  307,  31  L.  J.  Ch.  83. 

next   page)  :    and    see    Mortlock   v.  (x)  Dimmock   v.    Hallctt  (1866)  2 

Bidler  (1804)  10  Vts.  292,  315.  Ch.  21,  36  L.  J.  Ch.  146. 

(r)  Iltiyhes  v.  Jones,  supra.  (v)   Torrance  v.   Bolton    (1872)   8 

(s)     Cordingleij     v.      Checsehrourjh  Ch.' 118,  42  L.  J.  Ch.  177.     Of  the 

(1862)  3   Giff.    496,   4  D.  F.  J.  379,  peculiar  character  of   the   non-d's- 

31    L.  J.    Ch.   617,  where  the  pur-  closure  in  that  ca.se  presently.     Cp. 

chaser  claimii'g  i-jjecific  performance  Pli'dUiis  v.   Calddeugh  (1868)  L.  R. 

with  compensation,  and  havii  g  re-  4  Q.  B.  159,  p.    510,  38  J-.  J.  Q.  B. 

jeoted  the   vendor's  offer  to  annul  68,  above.     As  to  the  proper  mode 

the  contract  and  repay  the  purchaser  of  assessing  compensation  in  a  case 

his  costs,  was  made  to  jjtrform  the  of  mis-statemtnt  of  profits,  see  PoiucZZ 

contractunconditionally.  See  further  v.  Elliot  (1875)  10  Ch.  424. 
as  to  the  effect  of  conditions  of  this 
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and  wife  had  agreed  to  sell  the  wife's  estate  (her  interest 
being  correctly  described  and  known  to  the  purchaser),  and 
the  wife  would  not  convey,  the  Court  refused  to  compel 
the  husband  to  convey  his  own  interest  alone  for  an  abated 
price  (0). 

Also  the  Court  will  not  order  vendors  who  sell  as  trustees 
to  perform  their  contract  with  compensation,  on  account 
of  the  prejudice  to  the  cestui  que  trust  which  might 
ensue  (a). 

It  is  now  settled  (after  many  conflicting  decisions  and  Purchaser 

dicta)  that  a  purchaser  otherwise  entitled  to  compensation  l^^^^' 

can  recover  it  after  he  has  taken  a  conveyance  and  paid  compen- 

the  purchase-money  in  full  (b).  after  com- 

pletion. 

(iii.)  But  lastly  the  variance  may  be  so  material  (either  Where 

in  quantity,  or  as  amounting  to  a  variance  in  hind)  as  to  ^0"^^^^ 

avoid  the  sale  altogether  and  to  prevent  not  merely  the  pable  of 

general  jurisdiction  of  the  Court  as  to  compensation,  but  tjon 

even  special  provisions  for  that  purpose,  from  having  any  option  to 

application.     "  If  a  man  sells  freehold  land,  and  it  turns  simply. 

out  to  be  copyhold,  that  is  not  a  case  for  compensation  (c) ; 

so  if  it  turns  out  to  be  long  leasehold,  that  is  not  a  case  for 

compensation ;  so  if  one  sells  property  to  another  who  is 

particularly  anxious  to  have  the  right  of  sporting  over  it. 

and  it  turns  out  that  he  cannot  have  the  right  of  sporting 

because  it  belongs  to  somebody  else  ...  in  all  those  cases 

the  Court  simply  says  it  will  avoid  the  contract,  and  will 

(z)  Castle  V.    Wilkinson   (1870)  5  fancies  of  mankind  are  infinite  ;  and 

Ch.  534,  39  L.  J.  Ch.  843 ;  in  Barker  it  is  unnecessary  for  a  man  who  has 

V.  Cox  (1876)  4  Ch.  D.  464,  46  L.  J.  contracted  to  purchase  one  thing  to 

Ch.  62,  the  full  purchase-money  had  explain  why  he  refuses   to   accept 

been  paid  and  the  facts  were  other-  another:"  Ayles  v.   Cox  (1852)  16 

wise  peculiar.  Beav.  23.     As  to  leaseholds,  it  is  a 

(a)    Wliite  V.  Cuddon  (1842)  8  CI.  settled  though  perhaps  not  a  reason- 

&  F.  766.  able  rule  that  a  contract  to  sell  pro- 

(6)  Palmer  v.  Johnson  (1884)  13  perty  held  under  a  lease  is  jyrima 

Q.  B.  Div.  351,  53  L.  J.  Q.  B.  348.  facie  a  contract  to  show  title  to  an 

See  the  former  cases  there  discussed.  original  lease  :    Camberwell  and  S. 

(c)  And  conversely,  a  man    who  London  Building  Society  v.  Hollowny 

buys  an  estate  as  copyhold  is  not  (1879)  13  Ch.  1).   754,   49  L.  J.  Ch. 

bound  to  accept  it  if  it  is  in   fact  361. 
freehold.      For   "the  motives  and 
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not  allow  either  party  to  enforce  it  unless  the  person  who 
is  prejudiced  by  the  error  be  willing  to  perform  the  con- 
tract without  compensation  "  {d).  A  failure  of  title  as  to 
a  part  of  the  property  sold  which,  though  small  in  quantity, 
is  important  for  the  enjoyment  of  the  whole,  may  have  the 
same  effect  (e).  This  class  of  cases  agrees  with  the  last 
in  the  contract  being  voidable  at  the  option  of  the  party 
misled,  but  it  dijffers  from  it  in  this,  that  if  he  elects  to 
adopt  the  contract  at  all  he  must  adopt  it  unconditionally, 
since  compulsory  performance  with  compensation  would 
here  work  the  same  injustice  to  the  one  party  that  com- 
pulsory performance  without  compensation  would  work  to 
the  other.  Such  was  the  result  in  the  case  now  cited  of 
the  real  quantity  of  the  property  falling  short  by  nearly 
one-half  of  what  it  had  been  supposed  to  be  (/).  But  in 
a  later  case  where  the  vendors  were  found  to  be  entitled 
only  to  an  undivided  moiety  of  the  property  which  they 
had  professed  to  sell  as  an  entirety,  the  Court  found  no 
difficulty  in  ordering  specific  performance  with  an  abate- 
ment of  half  the  price  at  the  suit  of  the  purchaser,  as  no 
injustice  would  be  done  to  the  vendors,  who  would  be  fully 
paid  for  all  they  really  had  to  sell  {g).     The  real  question 

{d)  Earl    of    Durham   v.   Legard  Hanc    legem   Tenditionis :  Si   quid 

(1865)   34  Beav.   611,  34  L.  J.  Ch.  sacri  vel  religiosi  est,  eius  venit  nihil, 

589.  supervacuam  non  esse,  sed  ad  modica 

(e)  Arnold  v.  Arnold  (1880)    14  loca    pertinere  :    ceterum   si   omne 

Ch.  Div.  270,  where  particulars  of  religiosum,  vel  sacrum,  vel  publicum 

sale  were  misleading  as  to  boundaries  venierit,   nuUam   esse    emptionem  : 

and    frontage,   the    purchaser   was  and  see  eoc/.  ii<.  18,  40p\  InWhitte- 

held   entitled   to   rescind    uncondi-  mwe  v.  WVititoftore  (1869)  8  Eq.  603, 

tionally:    Brewer  v.  Broivn  (1884)  a    case    of    material   deficiency   in 

28  Ch.  D.  309.  quantity,  it  was  held  that  a  condi- 

(/)    The    price   asked  had   been  tion  of  sale  providing  generally  that 

fixed    by  reference    to    the   rental  errors  of  descriptions  should  be  only 

alone.  Qu.  how  the  case  would  have  matter  of  compensation  did  apply, 

stood  could  a  price  proportional  to  but  another  excluding  compensation 

the  area  have  been  arrived  at.    And  for  errors  in  quantity  did  not ;  so 

see  Swaisland  v.  Dearsley  (1861)  27  that   on  the   whole    the  purchaser 

Beav.  430  (where  it  is  left  doubtful  could  not  rescind,  but  was  entitled 

whether  the  purchaser  could  or  could  to  compensation, 
not  have  enforced  the  contract  with  (g)  Bailey  v.  Piper  (1874)  18  Eq. 

compensation).      Cp.  D.   18.   1.   de  683,  43  L.  J.  Ch.  704;  Horrocka  v. 

cont.  empt.  22-24,  enunciating  pre-  Righy  (1878)  9  Ch.  D.  180,  47  L.  J. 

cisely  the   same   principle   as   that  Ch.  800,  where  the  moiety  was  so 

applied    by   our  courts  of   equity.  incumbered  that  the  vendor  in  the 
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is  whether  the  deficiency  is  such  as  to  be  fairly  capable  of 
a  money  valuation  (h).     It  seems  that  where  it  is  in  the  Where  it 
vendor's  power  to  make  good  the  description  of  the  pro-  vendor's 
perty,  but  not  by  way  of  money  compensation,  he   can  ^^^^  *° 
enforce  the  contract  on  condition  of  doing  so,  but  not  good  his 
otherwise.     A  lot  of  building  land  (part  of  a  larger  estate  tatiUms."^ 
intended  to  be  sold  together)  was  sold  under  restrictive 
conditions  as  to  building,  and  in  particular  that  no  public- 
house  was  to  be  built ;  the  purchaser  assumed  from  the 
plan  and   particulars  of  sale,  and  in  the    opinion  of  the 
Court  with  good  reason,  that  the  whole  of  the  adjoining 
property  would  be  subject  to  like  restrictions.     One  small 
adjacent  plot  had  in  fact  been  reserved  by  the  vendor  out 
of  the  estate  to  be  sold,  so  that  it  would  be  free  from 
restrictive  covenants ;  but  this  did  not  sufficiently  appear 
from  the  plan.     The  vendor  sued  for  specific  performance. 
It  was  held  that  he  was  entitled  to  a  decree  only  on  the 
terms  of  entering  into  a  restrictive  covenant  including  the 
reserved  plot  (k). 

This  third  class  of  cases  may  be  compared  (though  not 
exactly)  to  a  sale  of  goods  subject  to  a  condition  or 
"  warranty  in  the  nature  of  a  condition,"  so  that  the  sale 
is  "  to  be  null  if  the  affirmation  is  incorrect "  (m). 

A  purchaser  who  in  a  case  falling  under  either  of  the  Deposit, 
last  two  heads  exercises  his  option  to  rescind  the  contract  co^ygrable 

may  sue  in  the  Chancery  Division  to  have  it  set  aside,  and  in  equity 
1       I    .       ^  •  1  •  J  1  as  well  as 

recover  back  m  the  same  action  any  deposit  and  expenses  at  law. 
already  paid  under  the  contract  (n).     And  it  seems  that 

result  got  nothing  but  an  indemnity:  10  Ves.  at  p.  507  ;  and  on  the  dis- 

Wheatley  v.  Slade  (1830)  4  Sim.  126,  tinction  of  the  different  classes  of 

is    practically    overruled    by  these  cases    generally,  per    Amphlett  B. 

cases.     Similarly    as   to   leasehold,  Phillips  v.  Miller  (1875)  L.  R.  10  C. 

Burro70  v.  Scammell  (1881)   19  Ch.  P.  427-8,  44  L.  J.  C.  P.  265. 

D.  175,  51  L.  J.  Ch.  296,  where  ap-  {k)  Baskcomb  v.  Beckwith  (1869) 

parently     Bailey     v.     Piper     was  8  Eq.  100,  38  L.  J.  Ch.  536. 

overlooked.     Maw  v.  Tophavi  (1854)  {m)  Banner'inan  v.  TFAt<e(1861)  10 

19  Beav.  576,  is  distinguishable,  as  C.  B.  N.  S.  844,  31  L.  J.  C.  P.  28. 

there  the  purchaser  knew  or  ought  {n)  E.g.  Stanton  v.  Tatter  sail  (\^bZ) 

to   have  known   that  a  good  title  1  Sm.  &  G.  529,  Torrance  v.  Bolton 

could  not  be  made  to  the  whole.  (1872)  8  Ch.  118,  42  L.  J.  Ch.  177. 
(h)  See  Dyei'  v.  Margrave  (1805) 
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there  is  an  independent  right  to  sue  in  equity  for  the 
return  of  the  deposit  and  expenses,  at  all  events  if  there 
are  any  accompanying  circumstances  to  afford  ground  for 
equitable  jurisdiction,  such  as  securities  having  been  given 
of  which  the  specific  restitution  is  claimed  (o). 

To  return  to  the  more  general  question,  it  is  the  duty  of 
the  vendor  to  give  a  fair  and  unambiguous  description  of 
his  property  and  title.  And,  notwithstanding  the  current 
maxim  about  simjjlex  commendatio,  language  of  general 
commendation — such  as  a  statement  that  the  person  in 
possession  is  a  most  desirable  tenant — is  deemed  to  include 
the  assertion  that  the  vendor  does  not  know  of  any  fact 
inconsistent  with  it.  A  contract  obtained  by  describing  a 
tenant  as  "most  desirable"  who  had  paid  the  last  quarter's 
rent  in  instalments  and  under  pressure  has  been  set  aside 
at  the  suit  of  the  purchaser  (p).  If  the  vendor  does  not 
intend  to  offer  for  sale  an  unqualified  estate,  the  qualifica- 
tions should  appear  on  the  face  of  the  particulars  (q).  In 
Torrance  v.  Bolton  (r)  an  estate  was  offered  for  sale  as  an 
immediate  reversion  in  fee  simple.  At  the  auction  condi- 
tions of  sale  were  read  aloud  from  a  manuscript,  but  no 
copy  given  to  the  persons  who  attended  the  sale.  One  of 
these  conditions  showed  that  the  property  was  subject  to 
three  mortgages.  The  plaintiff  in  the  suit  had  bid  and 
become  the  purchaser  at  the  sale,  but  without  having,  as 
he  alleged,  distinctly  heard  the  conditions  or  understood 
their  effect.  The  Court  held  that  the  particulars  were 
misleading ;  that  the  mere  reading  out  of  the  conditions  of 
sale  was  not  enough  to  remove  their  effect  and  to  make  it 
clear  to  the  mind  of  the  purchaser  what  he  was  really 
buying;  and  that  he  was  entitled  to  have  the  contract 


(o)  Aleraman  Ironworks  Co.  v. 
Wickens  (1868)  4  Ch.  101,  where 
the  contract  having  been  rescinded 
by  consent  before  the  suit  was  held 
not  to  deprive  the  Court  of  juris- 
diction. 

{jj)  Sjiiith    V.    Land    and    House 


Property  Corporation  (1884)  28  Cb. 
Div.  7. 

(q)  Hughes  v.  Jones  (1861)  3  D. 
r.  J.  307,  314,  31  L.  J.  Ch.  83. 

(r)  (1872)  8  Ch.  118,  42  L  J. 
Ch.  177. 
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rescinded  and  his  deposit  returned.  Mere  silence  as  to 
facts  capable  of  influencing  a  buyer's  judgment,  but  not 
such  as  the  seller  professes  or  undertakes  to  communicate, 
is  not  of  itself  any  breach  of  duty  (s). 

A  misleading  description  may  be  treated  as  a  misrepre- 
sentation even  if  it  is  in  terms  accurate :  for  example, 
where  property  was  described  as  "  in  the  occupation  of  A." 
at  a  certain  rental,  and  in  truth  A.  held  not  under  the 
vendor,  but  under  another  person's  adverse  possession  (t), 
or  where  immediate  possession  is  material  to  the  purchaser, 
and  the  tenant  holds  under  an  unexpired  lease  for  years 
which  is  not  disclosed  (iv).  A  misleading  statement  or 
omission  made  by  mere  heedlessness  or  accident  may 
deprive  a  vendor  of  his  right  to  specific  performance,  even 
if  such  that  a  more  careful  buyer  might  not  have  been 
misled  (v). 

All  this  proceeds  on  the  supposition  that  the  vendor's  Duty  ot 
property  and  title  are  best  known  to  himself,  as  almost  in  special 
always  is  the  case.  But  the  position  of  the  parties  may  °^^^- 
be  reversed  :  a  person  who  has  become  the  owner  of  a 
property  he  knows  very  little  about  may  sell  it  to  a  person 
well  acquainted  with  it,  and  in  that  case  a  material  mis- 
representation by  the  purchaser  makes  the  contract,  and 
even  an  executed  conveyance  pursuant  to  it,  voidable  at 
the  vendor's  option  (x).  So  it  is  where  the  purchaser  has 
done  acts  unknown  to  the  vendor  which  alter  their  position 
and  rights  with  reference  to  the  property  :  as  where  there 
is  a  coal  mine  under  the  land  and  the  purchaser  has  tres- 
passed upon  it  and  raised  coal  without  the  vendor's  know- 
ledge ;  for  here  the  proposed  purchase  involves  a  buying 
up  of  rights  against  the  purchaser  of  which  the  owner  is 
not  aware  (y). 

On  a  sale  under  the  direction  of  the  Court  a  person 

(3)   Coals    V.    BosweU   (1886)   11  {v)  Jones  v.  Rimmer  (1880)  liCh. 

App.  Ca.  232-235.  Div.  5S8,  49  L.  J.  Ch.  775. 

(t)  LachlanY.  Eeynolda{185S)KBiy  (x)  Hay  garth  v.    Wearing  (1871) 

52,  23  L.  J.  Ch.  8.  12  Eq.  320,  40  L.  J.  Ch.  577. 

(m)  Cahallero   v.   Henty  (1874)    9  {y)  Phillips  v.  Homfray  (1871)  6 

Ch.  447,  43  L.  J.  Ch.  635.  Ch.  770,  779. 
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offering  to  buy  is  not  under  any  extraordinary  duty  of 
disclosure.  It  is  not  the  law  "that,  because  information 
on  some  material  point  or  points  is  offered,  or  is  given 
on  request,  by  a  purchaser  from  the  Court,  it  must 
therefore  be  given  on  all  others  as  to  which  it  is  neither 
offered  nor  requested,  and  concerning  which  there  is  no 
implied  representation,  positive  or  negative,  direct  or  in- 
direct, in  what  is  actually  stated"  (s). 

Vendors  of  land  may,  and  constantly  do  in  practice,  sell 
under  conditions  requiring  the  purchaser  to  assume  par- 
ticular states  of  fact  'and  title.  But  such  conditions  must 
not  be  misleading  as  to  any  matter  within  the  vendor's 
knowledge  (a).  "  The  vendor  is  not  at  liberty  to  require 
the  purchaser  to  assume  as  the  root  of  his  title  that  which 
documents  within  his  possession  show  not  to  be  the  fact, 
even  though  those  documents  may  show  a  perfectly  good 
title  on  another  ground  :"  and  if  this  is  done  even  by  a 
perfectly  innocent  oversight  on  the  part  of  the  vendor  or 
his  advisers,  specific  performance  will  not  be  enforced  (6). 
A  special  condition  limiting  the  time  for  which  title  is  to 
be  shown  must  be  fair  and  explicit,  and  "  give  a  perfectly 
fair  description  of  the  nature  of  that  which  is  to  form  the 
root  of  title"  (c). 

The  House  of  Lords  decided  in  Wilde  v.  Gibson  (d)  that 
the  vendor's  silence  as  to  a  right  of  way  over  the  pro- 
perty, of  the  existence  of  which  he  was  not  known  to  be 
aware,  was  no  ground  for  setting  aside  the  contract.     This 


(zY  Coals  V.  Boswell  (1886)  11  App. 
Ca.  232,  440,  revg.  s.  c.  27  Ch.  Div. 
424,  mainly  on  the  facts. 

(a)  Jleywood  v.  Mallalieu  (1883) 
25  Ch.  D.  357,  53  L.  J.  Ch.  492 
(definite  adverse  claims  known  to  a 
vendor  must  be  disclosed  even  if  he 
thinks  them  unfounded). 

(b)  Broad  v.  Blunton  (1879)  12 
Ch.  Div.  131,  per  Cotton  L.J.  at  p. 
149,  48  L.  J.  Ch.  837  :  whether  this 
would  be  sufficient  ground  for  res- 
cinding the  contract,  quwre,  per 
Jessel  M.R.  at  p.  142  ;  Nottingham 


Brick  Co.  v.  Butler  (1886)  16  Q.  B. 
Div.  778,  where  the  vendor's  solici- 
tor erroneously  denied  the  existence 
of  restrictive  covenants  contained  in 
deeds  prior  to  those  which  he  had 
read.     Cf.  L.  Q.  R.  ii.  414,  415. 

(c)  Marsh  and  Earl  Granville 
(1883)  24  Ch.  Div.  11,  22,  53  L.  J. 
Ch.  81,  where  the  purchaser  was  held 
not  bound  to  accept  as  the  com- 
mencement of  title  a  voluntary  deed 
not  stated  in  the  contract  to  be 
such. 

(d)  (1848)  1  H.  L.  C.  605. 


SALES   OF   LAND  :    DUTIES   OF   VENDOK  AND    PURCHASER.  527 

reversed  the  decision  of  Kiwht  Bruce  V.-C.  (e),  who  held  vendor : 

.  Wilde  V. 

that  the  silence  of  the  particulars  taken  together  with  the  Gibson. ' 

condition  of  the  property  (for  the  way  had  been  enclosed) 
amounted  to  an  assertion  that  no  right  of  way  existed.  In 
any  view  it  seems  an  extraordinary,  not  to  say  dangerous, 
doctrine  to  say  that  a  vendor  is  not  bound  to  know  his 
own  title,  so  far  at  least  as  with  ordinary  diligence  he  may 
know  it  :  and  the  case  is  severely  criticized  by  Lord  St. 
Leonards  (/).  The  Irish  case  relied  on  by  the  Lords  as  a 
direct  authority  may  be  distinguished  on  the  ground  that 
the  representation  there  made  by  the  lessor  that  there  was 
no  right  of  way  was  made  not  merely  with  an  honest  belief, 
but  with  a  reasonable  belief  in  its  truth  (g). 

The  decision  in  Wilde  v.  Gibson  was  much  influenced  by 
the  purchaser's  case  having  been  rested  in  the  pleadings 
to  a  certain  extent  upon  charges  of  actual  fraud,  which 
however  were  abandoned  in  argiunent  :  the  doctrine  of 
constructive  notice,  it  was  said,  could  not  be  applied  in 
support  of  an  imputation  of  direct  personal  fraud.  Even 
so  the  result  in  modern  practice  would  only  be  that  the 
plaintiff  would  have  to  pay  the  costs  occasioned  by  the 
unfounded  charges  ;  he  would  not  lose  any  relief  for  which 
he  otherwise  showed  sufficient  grounds  (h).  And  on  exa- 
mining the  pleadings  it  is  difficult  to  find  any  imputation 
sufficient  to  justify  the  grave  rebukes  expressed  in  the 
judgments  (i).  It  was  also  said  by  Lord  Campbell  that  a 
court  of  equity  will  not  set  aside  an  executed  conveyance 
on  the  ground  of  misrepresentation  or  concealment,  but 
only  for  actual  fraud  (k)  :  but  this  dictum  has  not  been 
followed.     Where  copyhold  land  has  been  sold  as  freehold, 

(e)  S.  C.  nom,    Gibson  v.   D'Este       7  H.  L.  39  :  see  next  chapter. 
(1843)  2  Y.  &  C.  542.  (*)  The  bill  in  Gibson  v.  D'Este, 

(f)  Sugd.  Law  of  Property,  614,       which  is  to  be  found  in  the  printed     ■ 
637,  &c.  cases     of     1848,     has     the     words 

{r/)   Indeed  the  Court   seems   to  "carefully   concealed"  in  one  pas- 
have  thought  it  u-as  true,  nutwith-  sage  :      "  fraudulently    concealed  " 
standing  the    adverse   result  of  an  in   another    may    mean,  of    course, 
action.      Legf/e  v.    Croker  (1811)  1  fraudulently  in  a  technical  sense. 
Ball  &  B.  506,  Sugd.  op.  cit.  657.  (k)  1  H.  L.  C.  632. 

(k)  Hillia.nl  v.  Eiffe  (1874)  L.  K. 
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apparently  in  good  faith,  the  sale  was  set  aside  after  con- 
veyance (I).  Here,  however,  the  seller  had  notice  when 
he  bought  the  land  himself  that  some  part  of  it  at  least 
was  copyhold.  On  the  other  hand  there  may  be  a  want 
of  diligence  on  the  purchaser's  part  which,  although  not 
such  as  to  deprive  him  of  the  right  of  rescinding  the  con- 
tract before  completion,  would  j)reclude  him  from  having 
the  sale  set  aside  after  conveyance  (m). 
General  As  a  general  result  of  the  authorities  there  seems  to  be 

'  ^'  no  doubt  that  on  sales  of  real  property  it  is  the  duty  of  the 

party  acquainted  with  the  property  to  give  substantially 
correct  information,  at  all  events  to  the  extent  of  his  own 
actual  knowledge  (n),  of  all  facts  material  to  the  descrip- 
tion or  title  of  the  estate  offered  for  sale,  but  not  of 
extraneous  facts  affecting  its  value  :  the  seller,  for  example, 
is  not  bound  to  tell  the  buyer  what  price  he  himself  gave 
for  the  property  (o). 
Exception  The  general  rule  seems  not  applicable  as  between  lessor 
pation  "*'""  ^^d  lessee,  where  the  letting  is  for  an  occupation  by  the 
leases.  lessee  himself,  and  so  far  as  concerns  any  physical  fact 
which  can  be  discovered  by  inspection  ;  for  in  ordinary 
circumstances  the  landlord  is  entitled  to  assume  that  the 
tenant  will  go  and  look  at  the  premises  for  himself,  and 
therefore  is  not  bound  to  tell  him  if  they  are  in  bad  repair 
or  even  ruinous  (22). 


(I)  Hart  V.  Swaine  (1877)  7  Ch,  per  Smith  J.  in  Palmer  v.  Johnson 

D.    42,  47    L.   J.   Ch.    5,    also    in  (1884)  12  Q.  B.  D.  at  p.  37,  explain- 

Haygarth  v.  Wearing  (1871)  12  Eq.  ing  his  own  part  in  Jolife  v.  Baker. 

320,  40  L.  J.  Ch.  577,  an  executed  Neither  vendors  nor  their  solicitors 

conveyance  was  set  aside  on  simple  are   bound    to    answer    a   general 

misrepresentation.  inquiry  as  to  non-apparent  incum- 

(m)  M'Culloch  V.    Gregory  (1855)  brances  ;  Re  Ford  and  Hill  (1879) 

1  K  &  J.  286,  24   L.  J.  Ch.   246,  10  Cb.  Div.  365. 

where  a  will  was  mis-stated  in  the  (o)  3  App.  Ca.  1267. 

abstract  so  as  to  conceal  a  defect  of  (p)  Keatcs  v.  Earl  Cadogan  (1851) 

title,  but  the  purchaser  omitted  to  10  C.B.  591,  20  L.J.  C.  P.  76.    The 

examine  the  originals.  general  rule  does  apply  as  to  mat- 

(n)  See  Joliffe  v.  Baker  (1883)  11  ters  of  title  :  Mostyn  v.  West  Mostyn 

Q.  B.  Div.  255,  52  L.  J.  Q.  B.  609,  Coal,  d:c.  Co.  (1876)  1  C.  P.  D.  146, 

but  that  case  is  of  little  authority,  if  45  L.  J.  C.  P.  401. 
any,  on  the  question  of  contract,  see 
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E.  Family  Settlements.  -Ps.m{\j 

....  settle- 

In  the   negotiations    for    family   settlements  and  com-  ments ; 

promises  it  is  the  duty  of  the  parties  and  their  professional  f  "u^j^g. 
agents  not  only  to  abstain  from  misrepresentations,  but  to  closure, 
communicate  to  the  other  parties  all  material  facts  within 
their  knowledge  affecting  the  rights  to  be  dealt  with.  The 
omission  to  make  such  communication,  even  without  any 
wrong  motive,  is  a  ground  for  setting  aside  the  transaction. 
"  Full  and  complete  communication  of  all  material  circum- 
stances is  what  the  Court  must  insist  on  "  (q).  "  Without 
full  disclosure  honest  intention  is  not  sufficient,"  and  it 
makes  no  difference  if  the  non-disclosure  is  due  to  an 
honest  but  mistaken  opinion  as  to  the  materiality  or 
accuracy  of  the  information  withheld  (r).  The  operation 
of  this  rule  is  not  affected  by  the  leaning  of  equity,  as  it 
is  called,  towards  supporting  re-settlements  and  similar 
arrangements  for  the  sake  of  peace  and  quietness  in 
families  (s). 

F.  Partnership,  Contracts  to  tale  Shares  in  Companies,  Partner- 
and  Contracts  of  Promoters.  q^. 

The  contract  of  partnership  is  always  described  as  one  to  take 
in  which  the  utmost  good  faith  is  required.  So  far  as  this 
principle  applies  to  the  relations  of  partners  after  the 
partnership  is  formed,  it  belongs  to  the  law  of  partnership 
as  a  special  and  distinct  subject ;  and  in  fact  the  principle 
is  worked  out  in  definite  rules  to  such  an  extent  that  it  is 
seldom  appealed  to  in  its  general  form.  But  it  also  applies 
to  the  transactions  preceding  the  formation  of  a  partner- 
ship, or  rather  its  full  and  apparent  constitution.  For 
example,  an  intending  partner  must  not  make  a  private 
profit  out  of  a  dealing  undertaken  by  him  on  behalf  of 

{q)  Gordon   v.   Gordon  (1816-9)  3  case   of   marine   insurance,  p.  512, 

Sw.  400,  473.  above)  whether  the  judgment  of  a 

()•)  Jh.  477.      How  far  does  this  reasonable  man  would  be  affected, 

go  ?     It  can  hardly  be   a  duty  to  Cp.  Heywood  v.  Mallalien  (1883)  25 

communicate  mere   gossip    on   the  Ch.  D.  357,  53  L.  J.  Ch.  492. 

chance  of  there  being  something  in  (s)  lb.  ;  Fane  v.  Fane  (1875)  20 

it.     Probably  the  test  is  (as  in  the  Eq.  698. 

P.  M    M 
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the  future  firm  (t).  There  is  little  or  no  direct  authority 
to  show  that  a  person  inviting  another  to  enter  into  part- 
nership with  him  is  bound  not  only  to  abstain  from  mis- 
statement, but  to  disclose  everything  within  his  knowledge 
that  is  material  to  the  prospects  of  the  undertaking.  But 
the  existence  of  such  a  duty  (the  precise  extent  of  which 
must  be  determined  in  each  case  by  the  relative  position 
and  means  of  knowledge  of  the  parties)  is  postulated  by 
the  stringent  rules  which  have  been  laid  down  as  binding 
on  the  promoters  of  companies.  These  are  expressed  with 
the  more  strictness,  inasmuch  as  the  public  to  whom  pro- 
moters address  themselves  are  for  the  most  part  not  versed 
in  the  particular  kind  of  business  proposed,  but  are  simply 
persons  in  search  of  an  investment  for  their  money,  and 
with  slight  means  at  hand,  if  any,  of  verifying  the  state- 
ments made  to  them. 

"  The  public,"  it  is  said,  "  who  are  invited  by  a  pro- 
spectus to  join  in  any  new  adventure,  ought  to  have  the 
same  opportunity  of  judging  of  everything  which  has  a 
material  bearing  on  its  true  character  as  the  promoters 
themselves  possess  "  (u) :  and  those  who  issue  a  prospectus 
inviting  people  to  take  shares  on  the  faith  of  the  repre- 
sentations therein  contained  are  bound  "not  only  to  abstain 
from  stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might 
in  any  degree  affect  the  nature  or  extent  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  holds  out 
as  an  inducement  to  take  shares"  (x).  Therefore  if  untrue 
or  misleading  representations  are  made  as  to  the  character 
and  vahie  of  the  property  to  be  acquired  by  a  company 


{t)  Lindley  on  Partnership,  313  j 
Fiiivcettv.  Wliitchousc  (1829)  1  lluss. 
&  M.  132.  Yet  the  duty  is  incident, 
not  precedent,  to  the  contract  ot 
partnership  ;  for  if  there  were  not  a 
complete  contract  of  partnership 
there  would  be  no  duty  at  all. 

((/)  Lord  Chelmsford  in   Central 


Rtj.  Co.  of  Venezuela  v.  Kisch  (1867) 
L.  R.  2  H.  L.  99,  113,  36  L.  J.  Ch. 
849. 

(x)  Kindersley  V.-C.  New  Bruns- 
wick, rf'C.  Co.  V.  MiKjfjcridgc  (1860) 
1  Dr.  &  Sm.  363,  381,  30  L.  J.  Cb. 
242,  adopted  by  Lord  Chelmsford, 
he. 
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for  the  purposes  of  its  operations  (y),  the  privileges  and 
position  secured  to  it,  the  amount  of  capital  (2;),  or  the 
amount  of  shares  already  subscribed  for  (a),  a  person  who 
has  agreed  to  take  shares  on  the  faith  of  such  representa- 
tions, and  afterwards  discovers  the  truth,  is  entitled  to 
rescind  the  contract  and '  repudiate  the  shares,  if  he  does 
so  within  a  reasonable  time  and  before  a  winding-up  has 
given  the  compau3''s  creditors  an  indefeasible  right  to  look 
to  him  as  a  contributory.  For  full  information  on  this 
subject  the  reader  is  referred  to  Lord  Justice  Lindley's 
treatise  (h). 
There  is  likewise  a  fiduciary  relation  between  a  promoter  I^"ty  of 

.      .  .  ....  proiroter 

and  the  company  m  its  corporate  capacity,  which  imposes  to  ccm- 

on  the  promoter  the  duty  of  full  and  fair  disclosure  in  any  P^^^' 
transaction  with  the  company,  or  even  with  persons  pro- 
visionally representing  the  inchoate  company  before  it  is 
actually  formed  (c).  Promoters  who  form  a  company  for 
the  purpose  of  buying  their  property  are  not  entitled  to 
deal  with  that  company  as  a  stranger  (c/).  They  must 
provide  it  with  "  a  board  of  directors  who  can  and  do 
exercise  an  independent  and  intelligent  judgment  on  the 
transaction"  {€).  "The  old  familiar  principles  of  the  law  of 
agency  and  of  trusteeship  have  been  extended  and  very 
properly  extended  to  meet  such  cases  "  (/). 

(;/)  Reese  River  Silver  Mivhuj  Co.  pudiation.      The  shareholder  must 

V.  Smith  (1869)  L.  R.  4  H.  L.  64,  do  gomethiug    to    alter    his  status 

39  L.   J.   Ch.  849,  afiFg.  s.   c.  nom.  as  a   member  :    per   Lindley   L.J. 

Smith's  ca.  (1867)  2  Ch.  604.  Scottish  Petroleum  Co.  23  Ch.  Div. 

i.z)  Central  Ry.  Co.  of  Vduiueht  v.  435. 

Kisch,  supra.  (r)  Neiv  Somhrero  Phosphate   Co. 

[a)  Wri(jhi'scn.  (1871)   7  Ch.  55,  v.  Erlainjer  (1877)  5  Ch.  Div.  73, 

41    L.   J.    Ch.    1,    Moore  d:  Dc   la  per  James  L.J.  at  p.  118,  46  L.  J. 

Torre's  ca.  (1874)  18  Eq.  661,  43  L.  Ch.  425;  aflFd.  in  H.  L.  nom.Erlangir 

J.  Ch.  751.  v.Nen-SombrentPhospkate  Co.  {IS7S) 

(h)   Lindley   on    Partnership,   2.  3  App.  Ca.  1218,  48  L.  J.  Ch.  73  ; 

935,  1424.     And  see  American  Law  Burjmill  v.  Carlton  (1877)  6  Ch.  Div. 

Eeview,  N.  S.  vol.  1,  p.  177  (March,  37i,  47  L.  J.  Ch.  30. 

1880),  "Effect    of    Fraud   on   Sub-  (d)    Erlanger    v.   Ne^v    Somlrero 

Bcriptions   to    Stock,"  by  Seymour  Phosjhate  Co.  (1878)  3  App.  Ca.  at 

D.  Thompson,  where    English  and  p.  1268. 

American  authorities  are  very  fully  {e)  lb.  at  pp.  1229,  1236,  1255. 

collected.     Mere  communication  to  (/)  Syclnej/,  tLc.  Co.  \.  Bird  (1886) 

the  company  ia  not  a  sufficient  re-  33  Ch.  Div.  85,  94. 

M   M   2 
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The  Companies  Act,  1867,  s.  38,  makes  it  the  duty  of 
promoters  of  a  company  to  disclose  in  the  prospectus  any 
previous  contract  entered  into  by  the  company  or  the  pro- 
moters ;  in  default  of  which  the  prospectus  is  deemed 
"  fraudulent  on  the  part  of  the  promoters,  directors,  and 
officers  of  the  company  knowingly  issuing  the  same  "  as 
regards  any  one  taking  shares  on  the  faith  of  the  prospectus 
and  without  notice  of  the  contract.  This  creates  no  duty 
on  the  part  of  any  one  who  was  not  a  promoter  at  the  date  of 
the  contract  {g),  nor  towards  any  one  but  shareholders  Qi) : 
and  it  seems  the  right  it  gives  the  shareholder  is  to 
bring  an  action  of  deceit  against  the  delinquent  personally, 
and  not  to  be  released  from  his  contract  (g).  The  contracts 
mentioned  in  this  very  loosely  drawn  enactment  include 
not  only  contracts  binding  or  intended  to  bind  the  company 
itself,  but  all  contracts  involving  dealings  with  the  com- 
pany's shares  or  assets  which,  if  known  to  a  prudent  man, 
would  be  material  to  determine  his  judgment  as  to  taking 
shares  (i).  It  is  not  quite  clear  how  far  the  obligations  of 
promoters  to  shareholders,  under  this  clause  or  otherwise, 
can  be  waived  by  express  notice  in  the  prospectus. 
Special  terms  intended  to  have  that  effect,  and  pre- 
sumably settled  under  good  advice,  are  however  in  frequent 
use. 


Contract         Thus  much  of  the  classes  of  contracts  to  which  special 
to  marry. 

duties  of  this  kind  are  incident.     The  absence  of  any  such 

duty  in  other  cases  is  strongly  exemplified  by  the  contract 

to  marry.    Here  there  is  no  obligation  of  disclosure,  except 

so  far  as  the  woman's   chastity  is  an  implied   condition. 

The  non-disclosure  of  a  previous  and  subsisting  engagement 

to  another  person  (Jc),  or  of  the  party's  own  previous  in- 

ig)   Govtr's  ca.  (1875)  20  Eq.  114,  Sullivan  v.  Blitcalfe  (1880)  5  C.  P. 

1  Ch.  Div.  182,  45  L.  J.  Ch.  83.  Div.  455,  49  L.  J.  C.  P.  815  (with 

(h)  Cornell  v.  Hay  (1873)  L.  R.  considerable  differences  of  opinion). 

8  C.  P.  328,  42  L.  J.  C.  P.  136.  (k)  Beaclicy  v.  Broion  (1860)  E.  B. 

(i)   Ttvycross  v.  Grant  (1877)  2  C.  &  E.  796.  29  L.  J.  Q.  B.  105. 
P.  Div.  469,  46  L.   ,T.   C.  P.  646, 


FRAUD   OR   DECEIT.  533 

sanity  (l),  is  no  answer  to  an  action  on  the  promise.  If 
promises  to  marry  are  to  give  a  right  of  action,  one  would 
think  the  contract  should  be  treated  as  one  requiring  the 
utmost  good  faith  :  but  such  arc  the  decisions. 

Marriage  itself  is  said  not  to  be  avoided  even  by  actual 
fraud  (9)^),  but  the  reasons  for  this  are  obviously  of  a 
different  kind :  nor  is  a  marriage  settlement  rendered 
voidable  by  the  wife's  non-disclosure  of  previous  mis- 
conduct (/i). 

Part  3. — Fraud  or  Deceit. 
Fraud  generally  includes  misrepresentation.    Its  specific  Fraud 

...  ,  generally 

mark  is  the  presence  of  a  dishonest  intention  on  the  part  includes 

of  him  by  whom  the  representation  is  made,  or  of  reckless-  «>is'epre- 
•{  i  '  sentatioD. 

ness  equivalent  to  dishonesty.  In  this  case  we  have  a 
mistake  of  one  party  caused  by  a  representation  of  the 
other,  which  representation  is  made  by  deliberate  words  or 
conduct  with  the  intention  of  thereby  procuring  consent  to 
the  contract,  and  without  a  belief  in  its  truth,  or  with  such 
lack  of  all  reasonable  grounds  of  belief  as  is  equivalent 
to  disbelief 

There  are  some  instances  of  fraud,  however,  in  which  But  not 
one  can  hardly  say  there  is  a  misrepresentation  except  by  a  ag  wh.  n  a 

forced  use  of  languaoe.     It  is  fraudulent  to  enter  into  a  contract  is 
"      °   .  .  .  .  ^  made  with 

contract  with  the  design  of  using  it  as  an  instrument  of  a  col- 
wrong  or  deceit  against  the  other  party.     Thus  a  separation  ^yj-o^gfyi 
deed  is  fraudulent  if  the  wife's  real  object  in  consenting  or  or  unlaw- 
procuring  the  husband's  consent  to  it  is  to  be  the  better  ^^^^^  q^ 
able  to  renew  a  former  illicit  intercourse  which  has  been  y^"hout 

•         1  intention 

concealed  from  him.     "  None  shall  be  pernntted  to  take  of  per- 
advantage  of  a  deed  which  they  have  fraudulently  induced  |o""i»^g 
another  to  execute  that  they  may  commit  an  injury  against 

{!.)  Baler  v.  C'arturiyht  (1861)  10  below. 

C.  B.  N.  S.  124,  30  L.  J.  C.  P.  364.  (n)  Emits  v.  Carrlnyton  (1860)  2 

(m)  Hmft  V.  A't%  (1835)  3  Kuapp,  D.  F.  J.  481,  30  L.  J.  Ch,  364.  It 
P.  0.257,  293  :  but  Lord  Brougham's  is  there  said  however  that  non- 
language  is  much  too  wide  ;  as  to  disclosure  of  adultery  would  be 
the  point  actually  decided  see  p.  540,  enough  to  avoid  a  separation  deed. 
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morality  to  the  injury  and  loss  of  the  party  by  whom  the 
deed  is  executed  "  (o).  So  it  is  fraud  to  obtain  a  contract 
for  the  transfer  of  property  or  possession  by  a  representa- 
tion that  the  property  will  be  used  for  some  lawful  purpose, 
when  the  real  intention  is  to  use  it  for  an  unlawful  pur- 
pose (p).  It  has  been  said  that  it  is  not  fraud  to  make  a 
contract  without  any  intention  of  performing  it,  because 
peradventure  the  party  may  think  better  of  it  and  perform 
it  after  all :  but  this  was  in  a  case  where  the  question 
arose  wholly  on  the  form  of  the  pleadings,  and  in  a  highly 
technical  and  now  happily  impossible  manner  (q).  And 
both  before  and  since  it  has  repeatedly  been  considered  a 
fraud  in  law  to  buy  goods  with  the  intention  of  not  paying 
for  them  (r).  Here  it  is  obvious  that  the  party  would  not 
enter  into  the  contract  if  he  knew  of  the  fraudulent  inten- 
tion :  but  the  fraud  is  not  so  much  in  the  concealment  as 
in  the  character  of  the  intention  itself.  It  would  be  ridi- 
culous to  speak  of  a  duty  of  disclosure  in  such  cases.  Still 
there  is  ignorance  on  the  one  hand  and  wrongful  contri- 
vance on  the  other,  such  as  to  bring  these  cases  within  the 
more  general  description  of  fraud  given  in  Ch.  IX,,  p.  391, 
above. 
Right  of  The  party  defrauded  is  entitled,  and  in  modern  times 
frauduleift  ^^^  always  been  entitled  at  law  as  well  as  in  equity,  to 
contract,     rescind  the   contract.     "  Fraud  in  all  courts   and    at    all 


(o)  Evans  v.  Carrington  (1860)  2  15  M.  &  W.  216,  15  L.  J.  Ex.  113; 

D.   F.  J.  481,    501,  30  L.   J.  Cn.  White  v.   Garden  (1851)   10   C.   B. 

364  ;  cp.  Evans  v.  Edmonds  (1853)  919,  923,  20  L.  J.  C.  P.  166;  dough 

13  C.  B.  777,  22  L.  J.    C.  P.  211,  v.  L.  ct  A'.  W.  Ry.  Co.  (1871)  L.  R. 

where,  however,  express  representa-  7  Ex.  26,  41  L.  J.  Ex.  17  ;  Exjtarte 

tion  was  averred.  Whittaker  (1875)  10  Ch.  446,  449, 

(-[>)  Fcret  V.  Hill  (1854)  15  C.  B.  per  Mellish  L..J.  44  L.  J.  Bk.  91 ; 

207,  23  L.  J.  C.  P.  185,  concedes  Donaldson  v.  Farwdl  (1876)  3  Otto 

this,  deciding  only   that  possession  (93  U.  S.)  631.     But  it  is  not  such 

actually  given   under  the  contract  a    "  false   representation    or    other 

cannot  be  treated  as  a  mere  trespass  fraud"    as    to    constitute    a    mis- 

by  the  party  defrauded.  demeanor  under  s.  11,  sub-s.  19  of 

(tl)  Ilcminr/way  v.Hamillon  (183S)  the   Debtors  Act,  1869;  Ex  parte 

4  M.  &  W.  115.  Brett  (1875)  1  Ch.  Div.   151,  45  L. 

(r)  Ferguson  v.  Carrington  (1829)  J.  Bk.  17. 
9  B.  &  C.  59 ;  Load  v.  Oreen  (1846) 
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stages  of  the  transaction  has  been  held  to  vitiate  all  to 
which  it  attaches  "  (s). 

We  shall  now  consider  the  elements  of  fraud  separately:  Elements 
and  first  the  false  representation  m  itself  It  does  not 
matter  whether  the  representation  is  made  by  express 
words  or  by  conduct,  nor  whether  it  consists  in  the  posi- 
tive assertion  or  suggestion  of  that  which  is  false,  or  in  the 
active  concealment  of  something  material  to  be  known  to 
the  other  party  for  the  purpose  of  deciding  whether  he 
shall  enter  into  the  contract.  These  elementary  rules  are 
so  completely  established  and  so  completely  assumed  to  be 
established  in  all  decisions  and  discussions  on  the  subject 
that  it  will  suffice  to  give  a  few  instances. 

There  may  be  a  false  statement  of  specific  facts  :  this  Examples 
seldom  occvu-s  in  a  perfectly  simple  form.  Canham  v.  ignt  repre- 
Bavry  (t)  is  a  good  example.  There  the  contract  was  for  sentation. 
the  sale  of  a  leasehold.  The  vendor  was  under  covenant 
with  his  lessor  not  to  assign  without  licence,  and  had 
ascertained  that  such  licence  would  not  be  refused  if  he 
could  find  an  eligible  tenant.  The  agreement  was  made 
for  the  purpose  of  one  M.  becoming  the  occupier,  and  the 
purchaser  and  M.  represented  to  the  vendor  that  M.  was  a 
respectable  person  and  could  give  satisfactory  references 
to  the  landlords,  which  was  contrary  to  the  fact.  This  was 
held  to  be  a  fraudulent  misrepresentation  of  a  material 
fact  such  as  to  avoid  the  contract.  A  more  frequent  case 
is  where  a  person  is  induced  to  acquire  or  become  a 
partner  in  a  business  by  false  accounts  of  its  position  and 
profits  {u}. 

Or  the  representation  may  be  of  a  general  state  of 
things  :  thus  it  is  fraud  to  induce  a  person  to  enter  into  a 
particular  arrangement  by  an  incorrect  and  unwarrantable 

(s)  Per  Wilde  B.   Udell  v.  Ather-  (1858)  3  De  G.  &  J.  304,  28  L.  J. 

ton  (1861)  7  H.  &  N.  at  p.  181,  30  Ch.  188.   The  cases  where  contracts 

L.  J.  Ex.  337.  to  take  shares  have  been  held  void- 

(t)  (1855)  15  C.  B.  597  ;  24  L.  J,  able   for   misrepresentation   in   the 

C.  P.  100.  prospectus  are  of  the  same  kindi 

(m)    £.  g,  RawUna  v.    Wickham 
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What  is 
fraudulent 
conceal- 
ment. 


Repre.se.i- 
tation 
made 
without 
belief  in 
its  truth  : 
actual 
know- 


assertion  that  such  is  the  usual  mode  of  conducting  the 
kind  of  business  in  hand  (x).  How  far  it  must  be  a  repre- 
sentation of  existing-  facts  will  be  specially  considered. 

"  Active  concealment  "  seems  to  be  the  appropriate 
description  for  the  following  sorts  of  conduct:  taking  means 
appropriate  to  the  nature  of  the  case  to  prevent  the  other 
party  from  learning  a  material  fact — such  as  using  contri- 
vances to  hide  the  defects  of  goods  sold  (t/)  :  or  making  a 
statement  true  in  terms  as  far  as  it  goes,  but  keeping 
silence  as  to  other  things  which  if  disclosed  would  alter  the 
whole  effect  of  the  statement,  so  that  what  is  in  fact  told 
is  a  half  truth  equivalent  to  a  falsehood  (_z)  :  or  allowing 
the  other  party  to  proceed  on  an  erroneous  belief  to  which 
one's  own  acts  have  contributed  (a).  It  is  sufficient  if  it 
appears  that  the  one  party  knowingly  assisted  in  inducing 
the  other  to  enter  into  the  contract  by  leading  him  to 
believe  that  which  was  known  to  be  false  (6).  Thus  it  is 
where  one  party  has  made  an  innocent  misrepresentation, 
but  on  discovering  the  error  does  nothing  to  undeceive  the 
other  ((?).  If  he  does  not  remove  when  he  has  better 
knowledge  the  error  to  which  he  contributed  in  excusable 
ignorance,  he  is  no  longer  excused.  In  effect  he  is  con- 
tinuing the  representation  with  knowledge  of  its  falsity. 

That  which  gives  the  character  of  fraud  or  deceit  to  a 
representation  untrue  in  fact  is  that  it  is  made  without 
reasonable  belief  in  its  truth  ;  not  necessarily  with  positive 
knowledge  of  its  falsehood.  Where  a  false  representation 
amounts  to  an  actionable  wrong,  it  is  always  in  the  party's 


(x)  Reyncll  v.  Si->riie  (1852)  1  D. 
M.  G.  680,  21  L.  J.  Ch.  633. 

(y)  See  Benjamin  on  Sale,  449. 

(2)  Peck  V.  Giirncy  (1873)  L.  R. 
6  H.  L.  392,  403,  43  L.  J.  Ch.  19. 

(a)  Hill  V.  Gray^  (1816)  1  Stark. 
434,  as  explained  in  Kcatcs  v.  Earl 
Cadoyan  (1851)  10  C.  B.  591,  600  ; 
20  L.  J.  C.  P.  76  ;  qu.  if  the  expla- 
nation does  not  really  overrule 
the  particular  decision,  per  Lord 
Chelmsford,  L.  R.  6  H.  L.  391 ; 
Benjamin,  451-2. 


(h)  Per  Blackburn  J.  Lee  v.  Jones 
(1863)  17  0.  B.  N.  S.  at  p.  507,  M 
L.  J.  C.  P.  at  p.  140. 

((■)  Reynell  v.  Spryc  (1852)  1  D. 
M.  G.  at  p.  709;  Redgrave  v.  Ilurd 
(1881)  20  Ch.  Div.  at  pp.  12,  13, 
51  L.  J.  Ch.  113,  but  as  to  the 
difference  there  assumed  between 
equity  and  common  law  see  per 
Bowen  L.J.  in  Ncwhiyijing  v.  Adam 
(1886)  34  Ch.  Div.  at  p.  594,  56 
L,  J.  Ch.  275. 
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choice,  as  an  alternative  remedy,  to  seek  rescission  of  the  |.e^ge  of 

'' '  falsehood 

contract,  if  any,  wliich  has  been  induced  by  the  fraud:  and  not  neces- 

it  is  settled   that  a  false   representation  may  be   a  sub-  ^^^'^' 

stantive  ground  of  action  for  damages  though  it  is  not  Action  of 

shown  that  the  person  making  the  statement  knew  it   to    ^^^^ ' 

be  false.     It  is  enough  to  show  that  he  made  it  as  being 

true  within  his  own  knowledge,  with  a  view  to  secure  some 

benefit  to  himself,  or  to  deceive  a  third  person,  and  Avithout 

believing  it   to   be   true  (d),  or   (it    is  submitted  as  the 

better  opinion  on  principle)  without  any  grounds  on  which 

a  reasonable  man  in  his  position  could  so  believe  (e). 

It  may  be  and  has  been  said  that  this  is  only  a  rule  of 
evidence  ;  the  want  of  any  reasonable  ground  for  believing 
a  thing  makes  it  very  difficult,  though  perhaps  not  impos- 
sible, to  prove  that  it  was  really  believed.  "  Supposing  a 
man  makes  an  untrue  statement,  which  he  asserts  to  be 
the  result  of  a  bona  jide  belief  of  its  truth,  how  can  the 
hoaa  Jides  be  tested  except  by  considering  the  grounds  of 
such  belief  ^  "  (/).  It  was  the  clear  and  unanimous  opinion 
of  the  Court  of  Appeal  in  Peek  v.  Derry  {g)  that  a  belief 
not  founded  on  any  rational  ground  is  not,  as  matter  of 
law,  to  be  counted  as  belief  at  all.  This  opinion,  however, 
has  been  disapproved  in  the  House  of  Lords,  and  cannot 
now  be  relied  on  in  jurisdictions  bound  by  its  decisions  {h). 

At  all  events  mere  ignorance  as  to  the  truth  or  falsehood  Efifect  of 
of  a  material  assertion  which  turns  out  to  be  untrue  must  ignorance 
be  treated  as  equivalent  to  knowledge  of  its  untruth.     "If 
persons  take  upon  themselves  to  make  assei-tions  as  to 
which  they  are  ignorant  whether  they  are  true  or  untrue, 
they  must  in  a  civil  point  of  view  be  held  as  responsible 

(d)  Taylor  v.  Aaliton  (1843)  11  M.  Lord  Cranworth's  opinion  (p.  168) 
&  W.  40i,  12  L.  J.  Ex.  363;  Evans  tr.a's  it  more  decidedly  as  matter  of 
V.  Edmonds  (1853)  13  C.  B.  777,  22       evidence. 

L.  J.  C.  P.  211.  {fj)  Supra  note    (e)  ;    followed  in 

(e)  Peek  v.  JJerry  (1887)  37  Ch.  Caun  v.  WiUson  (1888)  39  Ch.  D. 
Div.  541.  39,  57  L.   J.  Ch.  1034,  Arnison  v. 

{/)  Western  Bank  of  Scotland  v.       Smith  (1889)  41  Ch.  Div.  348. 
Addle  (1867)  L.  R.  1  Sc.  &  D.  145,  (/<)  Derry  v.  Peek,  July  1,  1889. 

per    Lord    Chelmsford   at   p.    162. 
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of  mere 
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present 
fact. 


as  if  they  had  asserted  that  which  they  knew  to  be 
untrvie  "  (i).  In  other  words,  wilful  ignorance  may  have 
the  same  consequences  as  fraud  (k).  So  may  ignorance 
which,  though  not  wilful,  is  reckless  :  as  when  positive 
assertions  of  fact  are  made  as  if  founded  on  the  party's  own 
knowledge,  whereas  in  truth  they  are  merely  adopted  on 
trust  from  some  other  person.  The  proper  course  in 
such  a  case  is  to  refer  distinctly  to  the  authority  relied 
upon  (l). 

It  is  no  less  established  that  a  person  who  makes  a  wrong 
statement  as  to  a  fact  which  was  once  actually  within  his 
own  knowledge,  and  which  it  is  his  business  to  remember, 
cannot  excuse  himself  by  alleging  that  he  had  forgotten  it 
at  the  time  of  making  the  statement  (m). 

Silence  is  equivalent  to  misrepresentation  for  these 
purposes  if  "  the  withholding  of  that  which  is  not  stated 
makes  that  which  is  stated  absolutely  false,"  but  not 
otherwise  (n). 

If  a  man  expects,  however  honestly,  that  a  certain  state 
of  things  will  shortly  exist,  he  is  not  thereby  justified  in 
asserting  by  words  or  conduct  that  it  does  now  exist,  and 
any  such  assertion,  if  others  have  acted  on  the  faith  of  it 
to  their  damage,  ought  to  be  a  ground  of  action  for  deceit, 
and  is   of    course    ground    for   rescinding   any   contract 


{i)  Per  T^ord  Cairns,  Jieese  River 
Silver  Mining  Co.  v.  ,S''/!;^/(  (1869)  L. 
R.  4  H.  L.  79  ;  Rawlins  v.  Wickham 
(1858)  3  De  G.  &  J.  304,  316,  28  L. 
J.  Ch.  188.  At  common  law  the 
same  rule  was  given  by  Maule  .T.  in 
Evans  v.  Edmonds  (1853)  13  C.  B. 
777,786,  22  L.  J.  C.  P.  211.  "I 
conceive  that  if  a  man  having  no 
knowledge  whatever  on  the  subject 
takes  upon  himself  to  represent  a 
certain  state  of  facts  to  exist,  he 
does  so  at  his  peril,  and  if  it  be 
done  either  with  a  view  to  secure 
Bome  benefit  to  himself  or  to  deceive 
a  third  person,  he  ia  guilty  of  a 
fraud,  for  he  takes  upon  himself  to 
wax raut  his  own  belief  of  the  truth 


of  that  which  he  so  asserts." 

(A)  Owen  v.  Homan  (1851)  4  H.  L. 
C.  at  p.  1035. 

(?)  Rawlins  v.  Wickham  (1858) 
3  De  G.  &  J.  at  p.  313,  Smith's  ca. 
(1867)  2Ch.  at  p.  611. 

(m)  Burroioes  v.  Lock  (1805)  10 
Ves.  470  ;  Slim  v.  Croucher  (1860) 
1  D.  F.  J.  518,  525,  29  L.  .T.Cb.273. 

(n)  Peek  v.  Gurney  (1873)  L.  R. 
6  H.  L.  377,  390,  403,  43  L.  J.  Ch. 
19,  an  equity  case  of  the  same  class. 
For  other  examples  of  suits  in  equity 
before  the  Judicature  Acts  analogous 
to  the  action  of  deceit  at  law  see 
Slim  V.  Croucher,  supra  ;  Hill  v. 
La.ne  (1870)  1  Eq.  215,  220,  40  L. 
J.  Ch.  41. 
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obtained  by  its  means.  A  stranger  who  accepts  a  bill  as 
agent  for  the  drawee  on  the  chance  of  his  ratifying  the 
acceptance  (o)  acts  at  his  peril.  But  we  have  learnt  from 
the  House  of  Lords  that  directors  of  a  tramway  company 
may  say  they  have  statutory  authority  to  use  steam  power 
when  they  only  expect  to  obtain  a  consent  which  the 
statute  requires  ('p). 

Representations  of  this  kind,  which  deliberately  discount 
the  future,  seem  to  be  of  a  different  kind  from  statements 
honestly  made  on  erroneous  information  of  existing  facts. 
For  they  are  in  their  nature  incompatible  with  belief  in 
the  truth  of  the  assertion  which  is  actually  made.  This 
distinction  however  is  not  always  clearly  brought  out  in 
the  authorities  (q). 

The  application  of  the  doctrine  of  fraud  to  sales  by  Sales  by 
auction  is  peculiar.  The  courts  of  law  held  the  employ-  employ 
ment  of  a  puffer  to  bid  on  behalf  of  the  vendor  to  be  '^^"'^  ^^ 
evidence  of  fraud  in  the  absence  of  any  express  condition 
fixing  a  reserve  price  or  reserving  a  right  of  bidding  ; 
for  such  a  practice  is  inconsistent  with  the  terms  on  which 
a  sale  by  auction  is  assumed  to  proceed,  namely  that  the 
highest  bidder  is  to  be  the  purchaser,  and  is  a  device  to 
put  an  artiticial  value  on  the  thing  offered  for  sale  (7'). 
There  existed  or  was  supposed  to  exist  (s)  in  courts  of 
equity  the  different  rule  that  the  employment  of  one  puffer 
to  prevent  a  sale  at  an  undervalue  was  justifiable  (t), 
with  the  extraordinary  result  that  in  this  particular  case 
a  contract  might  be  valid  in  equity  which  a  court  of  law 
would  treat  as  voidable  on  the  ground  of  fraud.  The  Sale 
of  Land  by  Auction  Act,  1867  (30  &  31  Vict.  c.  48), 
assimilated  the  rale  of  equity  to  that  of  law.     The  Indian 

(0)  PdhUly.  WcUkr  (1832)  3  B.  &  C.  B.  N.  S.  204,  32  L.  J.  C.  P.  181. 

Ad.  114.  («)  Doubt  wa^  thr.jvva  upon  it  in 

(p)   Den-y  v.  Peek.  July  1,  1889,  Mortimer  v.  Bell  (1865)  1  Ch.  10,  It), 

reversing  Peek    v.   Den-y,   37    Ch.  35  L.  J.  Ch.  25. 

Div.  541.  (4^  Smith  v.  aarke  (1806)  12  Ves. 

(q)  See  L.  Q.  R.  iv.  369,  v.  102,  483  ;  FUntv.  Woodin  (1852)  9  Ha. 

103.  618. 

(r)  Qreen  v.  Baverstoak  (1SC3)  14 
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relation  to 
marriage. 
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of  third 
persons 
obtained 
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Contract  Act  (s.  123)  adopts  the  rule  of  the  common 
law  (»). 

Marriage  is,  to  some  extent,  an  exception  to  the  general 
rule :  but  marriage,  though  including  a  contract,  is  so  much 
more  than  a  contract  that  the  exception  is  hardly  a  real 
one.  It  has  been  said  that  "unless  the  party  imposed  upon 
has  been  deceived  as  to  the  person  and  thus  has  given  no 
consent  at  all  [or  is  otherwise  incapable  of  giving  an 
intelligent  consent],  there  is  no  degree  of  deception  which 
can  avail  to  set  aside  a  contract  of  marriage  knowingly 
made"  (y).  At  any  rate  a  marriage  is  not  rendered  invalid 
by  the  parties  or  one  of  them  having  practised  a  fraud  on 
the  persons  who  performed  the  ceremony.  Where  a  mar- 
riage had  been  celebrated  in  due  form  by  Roman  ecclesi- 
astics at  Rome  between  two  Protestants,  who  had  previously 
made  a  formal  abjuration  (the  marriage  not  being  otherwise 
possible  by  the  law  of  the  place  as  it  then  was),  it  was  held 
immaterial  whether  the  abjuration  had  been  sincere  or 
not,  though  as  to  the  woman  there  was  strong  evidence  to 
show  that  it  was  not  (x). 

We  may  observe  in  this  place  that  when  the  consent 
of  a  third  party  is  required  to  give  complete  effect  to  a 
transaction  between  others,  that  consent  may  be  voidable 
if  procured  by  fraud,  and  the  same  rules  are  applied,  so 
far  as  applicable,  which  determine  the  like  questions  as 
between  contracting  parties.  Thus  where  the  approval  of 
the  directors  is  necessary  for  the  transfer  of  shares  in  a 
company,  a  false  description  of  the  transferee's  condition, 
such  as  naming  him  "gentleman"  when  he  is  a  servant  or 


(m)  "If  at  a  sale  by  auction  the 
seller  makes  use  of  pretended  bid- 
dings to  raise  the  price,  the  sale  is 
voidable  at  the  option  of  the  buyer." 

(v)  Swift  V.  KeUy  (1835)  3  Knapp, 
257,  293  :  but  this  is  one  of  Lcrd 
Brougham's  doubtful  or  more  than 
doubtful  generalities.  In  eeveral  of 
the  United  States  marriage  is  in 
some  circumstances  voidable  for 
fraud:   see   Mr.  Wald's  note  here, 


referring  to  Bishop  on  Marriage 
and  Divorce,  §§  105—200.  The 
Scottish  Courts  have  al.so  set  aside 
marriages  where  the  woman's  con- 
sent, though  obtained  by  fraudulent 
means  and  what  we  call  "undue 
influence,"  appealed  to  have  been  a 
real  one  :  Fraser  on  the  Personal 
and  Domestic  Relations,  i.  234. 

{x)  Sidft  V.  Kclli/  (1835)  3  Knapp, 
257. 


PEEK   V.   DERBY.  541 

messenger,  or  a  false  statement  of  a  consideration  paid  by 
him  for  the  shares,  when  in  truth  he  paid  nothing  or  was 
paid  to  execute  tlie  transfer,  is  a  fi'aud  upon  the  directors, 
the  object  being  to  mislead  them  by  the  false  suggestion 
of  a  real  purchase  of  the  shares  by  a  man  of  independent 
position  ;  and  on  a  -winding-up  the  Court  will  replace  the 
transferor's  name  on  the  register  for  the  purpose  of  making 
him  a  contributory  {y). 

It  is  needful  to  add  a  few  words  on  the  decision  of  the 
House  of  Lords  in  Peek  v.  Dervy  (s).  That  decision 
appears  to  include  the  following  points  : — 

The  right  to  bring  an  action  of  deceit  for  a  misrepre- 
sentation inducing  damage  is  not  coextensive  with  the 
right  to  rescind  a  contract  obtained  by  misrepresentation. 

In  an  action  of  deceit  the  cause  of  action  includes,  as  a 
necessary  element,  that  the  party  making  the  untrue 
representation  did  not  believe  it  to  be  true. 

The  want  of  sufficient  ground  for  a  particular  belief  is 
consistent  with  that  belief  being  honestly  entertained  ; 
and  want  of  diligence  (it  would  seem  even  the  total 
omission  of  any  care  at  all)  in  ascertaining  the  truth  of 
one's  statements  is  not  of  itself  an  actionable  wrong. 

At  the  same  time  the  want  of  any  reasonable  ground 
for  an  alleged  belief  in  the  truth  of  a  statement  which 
in  fact  was  untrue,  or  the  omission  to  use  any  care  to 
ascertain  the  truth,  is  evidence,  and  may  be  sufficient 
evidence,  that  no  such  belief  was  honestly  held. 

The  Lords  seem  also  to  have  thought  on  the  facts  that, 
in  the  case  before  them,  the  grounds  of  belief  alleged  by 
the  defendants,  though  not  correct  or  sufficient,  were  such 
as  to  make  it  not  wholly  unreasonable  for  them  to  regard 
their  statement  as  substantially  true. 

[y)  Ex j)arte  Kintrea  {\%">^)  i>  Ch.  from     Lord     Herschell's     opinion. 

95,  39  L.  J.  Ch.  193  ;  Payne's  ca.  Meanwhile  the  view  taken  in  the 

(1869)  and    Williams'  ca.  (1869)  9  Cuurt  of  Appeal  has  again  been  set 

Eq.  223  ;  Lindlej,  2, 1436.  forth  by  Cotton  and  Lindley  L..JJ. 

(z)   Sub   nom.    Derrij  v.   Peek,  5  in  Arnison  v.  Sniith  (1889)   41   Ch. 

Times  Law   Kep.  625.      The  ratio  Div.   348,  3/1,   372,  decided  while 

dtcidcndi  is  to  be  colkcted  chiefly  Peck  v.  Derry  was  under  appeal. 
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The  Right  of  Rescission. 


Examina- 
tion of 
questions 
on  rescis- 
sion of 
voidable 
contracts. 


We  have  now  to  examine  a  class  of  conditions  which  apply 
indifferently,  or  very  nearly  so,  to  cases  of  simple  mis- 
representation (that  is,  where  the  truth  of  a  representation 
is  in  any  way  of  the  essence  of  a  contract)  and  cases  of 
deceit.  Some  of  them,  indeed,  extend  to  all  contracts 
which  are  or  have  become  voidable  for  any  cause  what- 
ever. 

The  questions  to  be  dealt  with  may  be  stated  as  follows : 

What  must  be  shown  with  regard  to  the  representation 
itself  to  give  a  right  to  relief  to  the  party  misled  ? 

What  is  the  extent  of  that  right,  and  within  what 
bounds  can  it  be  exercised  ? 

The  Supreme  Court  of  the  United  States  (a)  has  lately 
summed  up  the  points  which  a  plaintiff  in  an  action  for 
the  rescission  of  a  contract  must  establish  : — 

1.  That  the  defendant  has  made  a  representation  in 
regard  to  a  material  fact ; 

2.  that  such  representation  is  false  ; 

3.  that  such  representation  was  not  actually  believed 
by  the  defendant,  on  reasonable  grounds  (6),  to  be  true  ; 

4.  that  it  was  made  with  intent  that  it  should  be  acted 
upon; 

.5.  that  it  was  acted  on  by  complainant  to  his  damage  ; 
6.  that  in  so  acting  on  it  the  complainant  was  ignorant 
of  its  falsity  and  reasonably  believed  it  to  be  true. 


(a)  Smithern    Developmait    Co.  v. 
Slh-o  (1888)  125  U.  S.  247,  250. 
{J))  Observe  the  agreement  of  this 


with  the  opinion  of  the  Court  of 
Appeal  in  Peek  v.  Derry,  supra,  p. 
602. 
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1.  As  to  the  representation  itself. 

A.  It  must  (except,  it  would  seem,  in  a  case  of  actual  Aa  to  the 
fraud)  be  a  representation  of  fact,  as  distinguished  on  the  tation^"' 
one  hand  from  matter  of  law,  and  on  the  other  hand  from  relied  on 
a  matter  of  mere  opinion  or  intention.  scinding  a 

As    to    the    first    branch    of    the    distinction,    there    is  contract, 
authority  at  common  law  that  a  misrepresentation  of  the  of  matter 
legal  effect  of  an  instrument  by  one  of  the  parties  to  it  ^j  [aw  (but 
does  not  enable  the  other  to  avoid  it  (c).     And  in  equity  <?"•  as  to 
there  is  no  reason  to  suppose  that  the  rule  is  otherwise,  fraud), 
though  the  authorities  only  go  to    this    extent,  that   no 
independent  liability  can  arise  from  a  misrepresentation  of 
what  is  purely  matter  of  law  (d).     But  this  probably  does 
not  apply  to  a  deliberately  fraudulent  mis-statement  of  the 
law  (e).    The  circumstances  and  the  position  of  the  parties 
may  well  be  such  as  to  make  it  not  imprudent  or  unreason- 
able for  the  person  to  whom  the  statement  was  made  to 
rely  on  the  knowledge  of  the  person  making  it :  and  it 
would  certainly  work  injustice  if  it  were  held  necessary  to 
apply  to  such  a  case  the  maxim  that  every  one  is  presumed 
to  know  the  law.     The  reason  of  the  thing  seems  to  be  that 
in    ordinary  cases  the  law  is   equally  accessible  to  both 
parties,  and  statements  about  it  are  equally  verifiable  by 
both,  or  else  are  in  the  region  of  mere  opinion.     But  there 
is  no  need  to  extend  this  to  exceptional  cases.     At  all  events 
the  rule  applies  only  to  pure  propositions  of  law.     The 
existence   and   actual    contents   of  e.g.    a  private  Act  of 
Parliament    are    as    much    matters  of  fact  as  any  other 
concrete  facts  (/). 


(c)  Leivis  V.  Jo7i€s  (1825)  4  B.  &  held  there  was  no  misrepresentation 

C.  506.     Not  so  if  the  actual  con-  at  all). 

tents  or  nature  of  the  instrument  {c)  Hirschf eld -v.  London,  Brighton, 

are  misrepresented,  as  we  saw  in  Ch.  <C-  South  Coast  Ry.  Co.  (1876)  2  Q  B 

IX.  D.  1,  46  L.  .T.  Q.  B.  1  ;  Bowen  L.J." 

(cZ)  Rashdall  v.  Ford  (1866)  2  Eq.  in    West  London   Commcrcud  Bank 

750,  35  L.  J.  Ch.  709  ;  Beattie  v.  v.  Kitson.  (1884)  13  Q.  B.  Div  at  p 

Lord  Eburij  (1872)  7  Ch.  777,  802,  -363. 

L.  R.  7  H.  L.  102,  130,  41  L.  J.  Ch.  (/)  Bowen  L.J.  vbi  sap. 

804,  44  ib.  20  (the  House  of  Lords 
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Acd  not  As  to  the  second  branch,  we  may  put  aside  the  cases 
motive  already  mentioned  in  which  the  substance  of  the  fraud  is 
or  inten-  ^^^  misrepresentation,  but  a  wrongful  intention  going  to 
the  whole  matter  of  the  contract.  Apart  from  these  it 
appears  to  be  the  rule  that  a  false  representation  of  motive 
or  intention,  not  amoiniting  to  or  including  an  assertion  of 
existing  facts,  is  inoperative.  "It  is  always  necessary  to 
distinguish,  when  an  alleged  ground  of  false  representation 
is  set  up,  between  a  representation  of  an  existing  fact 
which  is  untrue  and  a  promise  to  do  something  in  future  "  (g). 
On  this  ground  was  put  the  decision  in  Vernon  v. 
Keys  (h),  where  the  defendant  bought  a  business  on  behalf 
of  a  partnership  firm.  The  price  was  fixed  at  4,500^.  on 
his  statement  that  his  partners  would  not  give  more  :  a 
statement  afterwards  shown  to  be  false  by  the  fact  that  he 
charged  them  in  account  with  a  greater  price  and  kept  the 
resulting  difference  in  their  shares  of  the  purchase-money 
for  himself.  It  was  held  that  the  vendor  could  not  main- 
tain an  action  of  deceit,  as  the  statement  amounted  onl}^ 
to  giving  a  false  reason  for  not  offering  a  higher  price. 
The  case  also  illustrates  the  principle  that  collateral  fraud 
practised  by  or  against  a  third  person  does  not  avoid  a 
contract.  Here  there  was  fraud,  and  of  a  gross  kind,  as 
between  the  buyer  and  his  partners  ;  but  we  must  dismiss 
this  from  consideration  in  order  to  form  a  correct  estimate 
of  the  decision  as  between  the  buyer  and  seller.  It  must 
be  judged  of  as  if  the  buyer  had  communicated  the  whole 
thing  to  his  partners  and  charged  them  only  with  the 
price  really  given.  Still  the  decision  is  difficult  to  accept. 
For  the  buyer  was  the  agent  of  the  firm,  and  in  substance 
made  a  false  statement  of  a  distinct  matter  of  fact  touching 
the  extent  of  his  authority,  though  it  was  no  doubt  a 
matter  as  to  which  he  was  not  bound  to  make  any  state- 

{(/)  Mellish  L.J.  Ex  fcirte  Burrell  that  the  buyer's  liberty  muft  be  co- 

(1870)  1  Ch.  Div.  at  p.  552.  extensive  with  the  seller's,  which  is 

(h)    (1810)    12  East  632,  in  Ex.  to  "tell  every  falsehood  he  can  to 

Ch.   4   Taunt.    488.     The  language  induce  a  buyer  to  luuchase,"  is  of 

used  in  the  Ex.   Ch.  to  the  effect  course  not  to  be  literally  accepttd. 
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ment  or  to  answer  any  questions.  And  it  has  been  held 
in  the  Privy  Council  that  it  is  clearly  fraudulent  for  A. 
and  B.  to  combine  to  sell  property  in  B.'s  name,  B.  not 
being  in  truth  the  owner  but  only  an  intermediate  agent, 
and  the  nominal  price  not  being  the  real  jarice  to  be  paid 
to  the  owner  A.,  but  including  a  commission  to  be  retained 
by  B.  (i).  This  seems  to  shake  the  authority  of  Vernon 
V.  Keys,  though  it  cannot  actually  overrule  the  decision  (k). 
This  difficulty,  however,  affects  only  the  particular  applica- 
tion of  the  doctrine  on  which  the  Court  proceeded.  And 
under  particular  conditions  a  statement  of  intention,  such 
as  the  purpose  to  which  a  proposed  loan  is  intended  to  be 
applied,  may  be  a  material  statement  of  fact  (I). 

It  needs  no  authority  to  show  that  a  statement  of  what  State- 
is  merely  matter  of  opinion  canncjt  bind  the  jierson  making  j^atter  of 
it  as  if  he  had  warranted  its  correctness.     And  it  is  said  opinion. 
that  if  a  man  makes  assertions,  as  of  matter  of  fact  within 
his  own  knowledge,  concerning  that  which  is  by  its  nature 
only  matter  of  more  or  less  probable  repute  and  opinion, 
he  is  not  legally  answerable  as  for  a  deceit  if  the  assertion 
turns  out  to  be  false  (711).     But  it  seems  doubtful  if  this 
could  be  upheld  at  the  present  day.     For  surely  the  affir- 
mation of  a  thing  as  within  my  own  knowledge  implies  the 
affirmation  that  I  have  peculiar  means  of  knowledge  :  and 
if  I  have  not  such  means,  then  my  statement  is  false  and 
I  shall  justly  be  held  answei'able  for  it,  unless  indeed  the 


(/)  Lindsay  Pitrolemn  Co.  V.  Hard  stated,    as    a   fact    within  his  own 

(1&74)  L.  R.  5  P.  C.  221,  243.  knowledge,  that  a  person  was  sol- 

ik)  The  decisions  of  the  Judicial  vent  who  appeared  to  have  ample 

Committee,  though  they  carry  great  means,  but  turned  out  to  be  an  im- 

weight,  are  not  binding  in  English  postor.     The  majority  of  the  Court 

Courts:  set' Leask  V.  Scott  (1877)  2  seem  to  have  thought  that  the  plain- 

Q.  B.  Div.  376,  46  L.  J.  Q.  B.   576,  tiff  must  in  the  circumstances  have 

where  the  C.  A.  refused  to  follow  known  the  defendant  to  be  express- 

the  Judicial  Committee,  also  Smith  ing  only  an  opinion  fouaded  on  that 

V.  BroicH  (1871)  L.  R.  6  Q.  B.  at  p.  which   appeared  to  all    the    world. 

736,  40  L.  J.  Q.  B.  214.  So  a  statement  of  confident  expecta- 

(/)  Ed(/in/jton\.  Fitzmaurice  (1885)  tion  of  profits  must  be  distinguished 

29  Ch.  l)iv.  459,  480,  483.  from    an    assertion    as    to    profits 

{m)  Haycraft  v.   Creasy  (1801)  2  ac^ually   made  :  BeUairs  v.    Tucker 

East  92.     Here  the  defendant  had  (1884)  13  Q.  B.  D.  562. 
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Ambigu- 
ous state- 
ments. 


special  knowledge  thus  claimed  is   of  a  kind   manifestly- 
incredible. 

Statements  which  in  themselves  are  ambiguous  cannot 
be  treated  as  fraudulent  merely  because  they  are  false  in 
some  one  of  their  possible  senses.  In  such  a  case  the  party 
who  complains  of  having  been  misled  must  satisfy  the 
Court  that  he  understood  and  acted  on  the  statement  in 
the  sense  in  which  it  was  false  (n). 


The  re- 
presenta- 
tion must 
induce  the 
contract. 

No  relief 
to  a  party 
who  has 
acted  on 
his  own 
judgment. 


As  to 
means  of 
know- 
ledge:  im 
material 
in  case  of 
active 


B.  The  representation  must  be  such  as  to  induce  the 
contract  (dans  locmn  contractvA)  (o). 

Relief  cannot  be  given  on  the  ground  of  fraud  or  mis- 
representation to  a  party  who  has  in  fact  not  acted  on  the 
statements  of  the  other,  but  has  taken  steps  of  his  own  to 
verify  them,  and  has  acted  on  the  judgment  thus  formed 
by  himself. 

"  The  Court  must  be  careful  that  in  its  anxiety  to  correct 
frauds  it  does  not  enable  persons  who  have  joined  with 
others  in  speculations  to  convert  their  speculations  into 
certainties  at  the  expense  of  those  with  whom  they  have 
joined  "  {p). 

It  is  not  perfectly  free  from  doubt  whether  in  any,  and 
if  in  any,  in  what  cases  the  possession  of  means  of  know- 
ledge which  if  used  would  lead  to  the  discovery  of  the 
truth  will  bar  the  party  of  his  remedy. 

In  the  case  of  active  misrepresentation  it  is  wo  answer 
in  proceedings  either  for  damages  or  for  setting  aside  the 
■  contract  to  say  that  the  party  complaining  of  the  misrepre- 
sentation had  the  means  of  making  inquiries.  "  In  the 
case  of  Dobcll  v.  Stevens  (q)     .     .     which  was  an  action 


(n)  Smith  V.  Chadwick  (1884)  9 
App.  Ca.  187,  51  L.  J.  Ch.  597,  see 
especially  per  Lord  Blackburn  at 
pp.  199-201.  The  language  used  in 
Hallon-s  v.  Fernie  (1868)  3  Ch.  at 
p.  476  seems  to  go  too  far.  Lord 
Blackburn  leaves  it  as  an  unsettled 
question  what  would  happen  if  the 
defendant  could  in  turn  prove  the 
falsehood  or  ambiguity  to  be  due 


to  a  mere  blunder. 

(o)  Lord  Brouoham,  Attwood  v. 
Smcdl  (1835-8)  6  CI.  &  F.  444;  Lord 
Wensleydale,  Smith  v.  Kai/  (1859) 
7  H.  L.  C.  775-76. 

(p)  Jennings  v.Brovghton  (1853-4) 
5  D.  M.  G.  126,  140,  22  L.  J.  Ch. 
584  ;  Dijer  v.  Hargrave  (1805)  10 
Yes.  505. 

(7)  (1825)  3  B.  &  C.  623. 
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for  deceit  in  falsely  representingf  the  amount  of  the  business  misrepre- 

S6Ilt3ftlOD 

done  in  a  public-house,  the  purchaser  was  held  to  be 
entitled  to  recover  damages,  although  the  books  were  in 
the  house,  and  he  might  have  had  access  to  them  if  he  had 
thought  proper  "  (r).  The  rule  was  the  same  in  the  Court 
of  Chancery.  It  was  said  of  a  purchaser  to  whom  the 
state  of  the  property  he  bought  was  misrepresented  : — 
"  Admitting  that  he  might  by  minute  examination  make 
that  discovery,  he  was  not  driven  to  that  examination,  the 
other  party  having  taken  upon  him  to  make  a  representa- 
tion. .  .  The  purchaser  is  induced  to  make  a  less 
accurate  examination  by  the  representation,  which  he  had 
a  right  to  believe  "  (s).  The  principle  is  that  "  No  man 
can  complain  that  another  has  too  implicitly  relied  on  the 
truth  of  what  he  has  himself  stated  "  (t).  And  it  is  not 
enough  to  show  that  the  party  misled  did  make  S07iie 
examination  on  his  o^vn  account ;  proof  of  cursory  or  in- 
effectual inquiries  will  not  do  (u).  In  order  to  bar  him  of 
his  remedy,  it  must  be  shown  either  that  he  knew  the  true 
state  of  the  facts,  or  that  he  did  not  rely  on  the  facts  as 
represented  (tv). 

In  1 867  the  same  principle  was  affirmed  by  Lord  Chelms- 
ford in  the  House  of  Lords  (x).  The  suit  was  instituted 
by  a  shareholder  in  a  railway  company  to  be  relieved  from 
his  contract  on  the  gTOund  of  misrepresentations  contained 
in  the  prosj)ectus.  Here  it  was  contended  that  the  pro- 
spectus referred  the  intending  shareholder  to  other  docu- 
ments, and  offered  means  of  further  information  :  besides, 
the  memorandum  and  articles  of  association  (and  of  these 
at  all  events  he  was  bound  to    take    notice)    sufficiently 


(r)  Per  Lord   Chelmsford,  L.  K.  (w)  Redyrave   v.  Hard  (1881)  20 

2  H.  L.  121.  Ch.  Div.  1,  21  (Je3^el  M.  R.)- 

(s)  Dyer  v.  Ilavgrare  (1805)    10  {x)  Central   Rij.   Co.  of  Venezuela 

Ves.  at  p.  509.  v.  Kiscli  (1867)  L.  E.  2  H.  L.   99, 

(t)   ReyneJl  v.  Sprye  (1852)  1  D.  120,  36  L.  J.   Ch.   849.     As  to  the 

M.  G.  at  p.  710  ;  Pricev.  Macaulay  earlier  and  indecisive  caseof  ^iZwootZ 

(1852)  2  D.  M.  G.  339,  346.  v.   Small  (1835-S)  6  CI    &  F    232, 

[u)  Redyrare  v.    Hard  (1881)20  see  now  Redy rate  v.  Hard  (IS^l)  20 

Ch.  Div.  1,  51  L.  J.  Ch.  113.  Ch.  Div.  ut  p.  14,  51  L.  J.  Ch.  113. 
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corrected  the  errors  and  omissions  of  the  prospectus.     But 
the  objection  is  thus  answered  : — 

"  When  once  it  is  established  that  there  has  been  any  fraudulent  mis- 
representation or  wilful  concealment  by  which  a  person  has  been  induced 
to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be  relieved  fi-om  it 
to  tell  him  that  he  might  have  known  the  truth  by  proper  inquiry.  He  has 
a  right  to  retort  upon  his  objector,  '  You  at  least,  who  have  stated  what  is 
untrue,  or  have  concealed  the  truth  for  the  purpose  of  drawing  me  into  a 
contracf,  cannot  accuse  me  of  want  of  caution  because  I  relied  implicitly 
upon  your  fairness  and  honesty.'  " 


Otherwise 
in  case  of 
mere  non- 
disclo- 
sure, 
semble. 


Mere  as- 
sertion of 
title. 


This  doctrine  appears,  also  on  Lord  Chelmsford's 
authority,  not  to  apply  to  the  case  of  mere  non-disclosure, 
without  fraudulent  intention,  of  a  fact  which  ought  to 
have  been  disclosed. 

"  When  the  fact  is  not  misrepresented  but  concealed  [or 
rather  not  communicated]  (y)  and  there  is  nothing  done  to 
induce  the  other  party  not  to  avail  himself  of  the  means 
of  knowledge  within  his  reach,  if  he  neglects  to  do  so  he 
may  have  no  right  to  complain,  because  his  ignorance  of 
the  fact  is  attributable  to  his  own  negligence  "  (z). 

It  appears  also  not  to  apply  to  a  mere  assertion  of  title 
by  a  vendor  of  land  {a). 

In  a  case  before  Lord  Hatherley,  when  V.-C,  the  double 
question  arose  of  the  one  party's  knowledge  that  his  state- 
ment was  untrue,  and  of  the  other's  means  of  learning  the 
truth.  The  suit  was  for  specific  performance  of  an  agree- 
ment to  take  a  lease  of  a  limestone  quarry.  The  plaintiff 
made  a  distinct  representation  as  to  the  quality  of  the 
limestone  which  was  in  fact  untrue  :  he  did  not  believe  it 
to  be  false,  but  he  had  taken  no  pains  to  ascertain,  as  he 
might  easily  have  done,  whether  it  was  true  or  not.  But 
then  the  defendant  had  not  relied  exclusively  upon  this 
statement,  for  he  went  to  look  at  the  stone ;  still  he  was 


()/)  See  L.  R.  2  H.  L.  339. 

(z)  Neio  Brunsivul;  <Cr.  Co.  v. 
Conybeare  (1862)  9  H.  L.  C.  711, 
742,  31  L.  J.  Ch.  297. 

(«)  Hume  V.  Pocock  (1866)  1  Ch. 


879,  385,  35  L.  J.  Ch.  731,  where 
however  the  real  contract  was  to 
buy  up  a  particular  claim  of  title, 
whatever  it  might  be  worth. 
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not  a  limeburner  by  trade,  and  could  not  be  supposed  to 
have  trusted  merely  to  what  he  saw,  being  in  fact  not 
competent  to  judge  of  the  quality  of  limestone.  The  result 
was  that  the  Court  refused  specific  performance,  declining 
to  decide  whether  the  contract  was  otherwise  valid  or 
not  (b). 

The  case  of  Horsfall  v.  Thoina><  (c)  was  decided  on  the  Attempt 

•    1         , 1    '  ,    .  1  ,  1        to  deceive 

same  prmciple  ;  there  a  contrivance  was  used  to  conceal  a  inspection 

defect  in  a  gun  manufactured  to  a  purchaser's  order,  but  which 

1  11--1  ••  iir-  purchaser 

the  purchaser  took  it  wnithout  any  inspection,  and  therefore,  omits  to 
although  the  vendor  intended  to  deceive  him,  had  not  been  ™*^®- 
in  fact  deceived. 

It  might  also  be  given  as  a  rule  that  the  representation 
must  be  material.  But  to  make  this  quite  accurate  it 
should  be  stated  in  the  converse  form,  namely  that  a 
material  representation  may  be  presumed  to  have  in  fact 
induced  the  contract ;  for  a  man  who  has  obtained  a  con- 
tract by  false  representations  cannot  afterwards  be  heard 
to  say  that  those  representations  were  not  material.  The 
excuse  has  often  been  put  forward  that  for  anything  that 
appeared  the  other  party  might  no  less  have  given  his 
consent  if  the  truth  had  been  made  known  to  him,  and 
the  Court  has  always  been  swift  to  reject  it.  When  a 
falsehood  is  proved,  the  Court  does  not  require  positive 
evidence  that  it  was  successful  {d)\  it  rather  presumes 
that  assent  would  not  have  been  given  if  the  facts  had 
been  known  {e).  Those  who  have  made  false  statements 
cannot  ask  the  Court  to  speculate  on  the  exact  share  they 
may  have  had  in  inducing  the  transaction  (/) ;  or  on 
what  might  have  been  the  result  if  there  had  been  a  full 
communication  of  the  truth  {(j) :  it  is  enough  that  an  untrue 

(6)  Higgins  v.  Smneh  (1862)  2  J.  225,  n. 

&  H.  460,  468,  469.  (e)  Ex  farte  Kintrea  (1869)  5  Ch. 

(c)  (1862)  1  H.  &  C.  90,  31  L.  J  at  p.  101,  39  L.  J.  Cb.  193. 

Ex.  322,  dissented   from  by   Cock-  (/)  Reynell  v.  Sjiri/c  (1852)    1  D. 

bum   C.J.,  Smith  v.  Hughes  (1871)  M.  G.  at  p.  708. 

L.  R.  6  Q.  B.  at  p.  605,  but  it  seems  (g)  Smith  v.  Kay  (1859)  7  H.  L. 

gi'od  law.  C.  at  p.  759. 

(rf)    WUliams'   ca.    (1869)     9    Eq. 
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And  con- 
tract inci- 
dental to 
fraudu- 
lent trans- 
action is 
itself 
treated  as 
fraudu- 
lent. 


statement  has  been  made  which  was  likely  to  induce  the 
party  to  enter  into  the  contract,  and  that  he  has  done 
so  {h).  This  inference  or  presumption  is  one  of  fact,  not 
of  law,  and  is  open  to  contradiction  like  other  inferences  of 
the  same  kind  {i). 

In  like  manner,  if  there  has  been  an  omission  even 
without  fraud  to  communicate  something  which  ought  to 
have  been  communicated,  it  is  too  late  to  discuss  whether 
the  communication  of  it  would  probably  have  made  any 
difference  (j). 

If  it  be  asked  in  general  terms  what  is  a  material 
fact,  we  may  answer,  by  an  extension  of  the  langiiage 
adopted  by  the  Queen's  Bench  in  a  case  of  marine  in- 
surance (/i'),  that  it  is  anything  which  would  affect  the 
judgment  of  a  reasonable  man  governing  himself  by  the 
principles  on  which  men  in  practice  act  in  the  kind  of 
business  in  hand. 

There  is  an  exception,  but  only  an  apparent  one,  to  the 
rule  that  the  representation  must  be  the  cause  of  the  other 
party's  contracting.  A  contract  arising  directly  ovit  of  a 
previous  transaction  between  the  same  parties  which  was 
voidable  on  the  ground  of  fraud  is  itself  in  like  manner 
voidable.  A.  makes  a  contract  with  B.,  with  the  fraudulent 
intention  of  making  it  impossible  by  a  secret  scheme  for  B. 
to  perform  the  contract.  B.  ultimately  agrees  to  pay  and 
does  pay  to  A.  a  sum  of  money  to  be  released  from  the 
contract :  if  he  afterwards  discovers  the  scheme  B.  can 
rescind  this  last  agreement  and  recover  the  money 
back  {I). 


(h)  Per  Lord  Denman  C..T.  Wat- 
son V.  Earl  of  Charlemont  (1848) 
12  Q.  B.  856,  864,  18  L.  J.  Q.  B.  65. 
To  tbe  like  effect,  Jessel  AF.R.  in 
Smith  V.  Chnchdrl  (1884)  20  Cb. 
Div.  at  p.  44  (see  however  next 
note). 

(/)  Lord  Blackburn,  Smith  v. 
Chadwick  (1884)   9  App.  Ca.  at  p. 


196. 

(/)  Traill  v.Bariny  (1864)  4  D. 
J.  S.  at  p.  330. 

(k)  lonides  v.  Pender  (1874)  L.  R. 
9  Q.  B.  531,  43  L.  J.  Q.  B.  227,  sujyra, 
p.  512. 

(I)  Barry  v.  Croskey  (1861)  2  J.  & 
H.  1. 
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"If  the  promoter  of  a  company  procures  a  company  to  be  formed 
by  improper  and  fraudulent  mean",  and  for  the  purpose  of  securing  a 
profit  to  liimself,  which,  if  the  company  was  successful,  it  would  be 
unjust  and  inequitable  to  allow  him  to  retain  [in  the  particular  case  a 
secret  payment  to  the  promoter  out  of  purchase-money]  and  the  company 
proves  abortive  and  is  ordered  to  be  wound  up  without  doing  any  business, 
the  promoter  cannot  be  allowed  to  prove  against  the  company  in  the 
winding-up,  either  in  respect  of  his  services  in  forming  the  company  or 
in  respect  of  his  services  as  an  officer  of  the  company  after  the  company 
was  registered  "  (m). 

So  it  is  where  the  parties  really  interested,  though  not 
the  nominal  parties,  are  the  same.  Thus  where  a  sale  of 
goods  is  procured  by  fraud,  and  the  vendors  forward  the 
goods  by  railway  to  the  purchaser's  agent,  and  afterwards 
reclaim  them,  indemnifying  the  railway  company,  these 
facts  constitute  a  good  defence  to  an  action  by  the  pur- 
chaser's agent  against  the  railway  company,  though  the 
re-delivery  to  the  vendors  was  before  the  discovery  of  the 
fraud  and  arose  out  of  an  unsuccessful  attempt  to  stop  the 
goods  in  transitVj  (n). 

C.  The  representation  must  be  made  by  a  party  to  the  Must  be 
contract.     This  rule  in  its  simple  form  is  elementary.     It  ™^ty  t/  ^ 
is  obvious  that  A.  cannot  be  allowed  to  rescind  his  contract  *^*^  ^o^^" 
with  B.  because  he  has  been  induced  to  enter  into  it  by 
some  fraud  of  C.  to  which  B.  is  no  party  (o).     Thus  in 
Sturge  v.  Starr  (p)  a    woman  joined  with  her  supposed 
husband    in    dealing  with  her  interest  in  a  fund.     The 
marriage  was  in  fact  void,  the  man  having  concealed  from 
her  a  previous  marriage.     It  was  held  that  this  did  not 
affect  the  rights  of  the  purchaser. 

(?ft)  Per  Cur.  Hereford  <£•  -S^.  Wales  to   the   true   ground    of    rescission 

Waggon   c€-  Enrjineering   Co.    (187t5)  afterwards  discovered,  cp.  Wright's 

•2  Oh.   Div.  621,  626,  45  L.  J.  Ch.  ca.  (1871)  7  Cb.  55,  41  L.  J.  Ch.  1. 
461.  (o)  See  per  Lord  Cairns,  Smit/is 

(n)  CloicQh  V.  L.  Sr  N.  W.  Ry.  Co.  ca.  2  Ch.  at  p.  616. 
(1871)  (Ex.  Ch.)  L.  R.  7  Ex.  26,  {-p)  (183.3)   2  My.  &  K.  195,  cp. 

41  L.  J.  Ex.  17,  an  exceedingly  in-  Wheelion   v.  Ifardisty  (1857^  8  E.  & 

structive   case :    as  to  the  miscon-  B.  232,  26  L.  J,  Q.  B.  265,  27  ib. 

ceived  act  being  justified  by  reference  241. 
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As  to  re-        When  we  come  to  deal  with  contracts  made  by  agents 
tkfns  made  the  question  arises  to  what  extent  the  representations  of 
by  agent*,  ^j-^g  agent  are  to  be  considered  as  the  representations  of  the 
principal  for  the  purposes  of  this  rule.     And  this  question, 
though  now  practically  set  at  rest  by  recent  decisions,  is 
one  which  has  given  rise   to   some    difficulty.      A    false 
statement  made  by  an  agent  with  his  principal's  express 
authority,  the  principal  knowing  it  to  be  false,  is  obviously 
equivalent  to  a  falsehood  told  by  the  principal  himself ;  nor 
can  it  make  any  difference  as  against  the  principal  whether 
the  agent  knows  the  statement  to  be  false  or  not.    But  we 
may  also  have  the  following  cases.     The  statement  may 
be  not  expressly  authorized  by  the  principal,  nor  known  to 
be  untrue  by  him,  but  known  to  be  untrue  by  the  agent ; 
or  conversely,   the    statement  may  be  not  known  to  the 
agent  to  be  untrue,  and  not  expressly  authorized  by  the 
principal,  the  true  state  of  the  facts  being,  however,  known 
to  the  principal.     There  is  no  doubt  that  in  the  first  case 
the  principal  is  answerable,  subject  only  to  the  limitation 
to  be  presently  stated  (g).     In  the  second  case  there  is 
every  reason  to  believe  that  the  same  rule  holds  good,  not- 
withstanding a  much  canvassed  decision  to  the  contrary  (r), 
which,  if  not  overruled  by  the  remarks  since  made  upon 
it  (8),  has  been  cut  down  to  a  decision  on  a  point   of 
pleading  which  perhaps  cannot,  and  certainly  need   not, 
ever  arise  again. 
The  only        These   distinctions   have   to  be  considered   only  when 
whether     there  is  a  question  of  fraud  in  the  strict  sense,  and  then 

the  repre-  chiefly  when  it  is  sought  to  make  the  principal  liable  in 

sentation  "^  "  .    ^  ^ 

was  within  damages.     Where  a  non-fraudulent  misrepresentation  suf- 

authorlty.^  fices  to  avoid  the  contract,  there  it  is  clear  that  the  only 
thing  to  be  ascertained  is  whether  the  representation  was 

{q)  The  rule  applies  to  an  agent  &  W.  3.58. 

who  profits  by  the  fraud  of  a  sub-  (s)  2  Sm.  L.  C.  95,  100  :  and  see 

agent  employed  by  him  :  Cockburn  especially  per  Willes  J.  in  i?ar?OTcyfc  v. 

C.J.  in  Weir  v.  BcII  (1878)  3  Ex.  D.  English  Joint  Stock  Bank  (1867)  L. 

at  p.  249.  R.  2  Ex.  262. 

(r)  Cornfoot  v.  Pmvke  (1840)  6  M. 
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ill  fact  ^^dthin  the  scope  of  the  agent's  authority.     And  it  ■^^-T^^'iK 
seems  to  be  now  the  law  that  this  is  the  only  question  joint 
even  in  a  case  of  fraud.     It  has  been  so  laid  down  by  a  ^°^^ 
considered  judgment  of  the  Exchequer  Chamber  (t),  fully  Mackay  v. 
approved  by  later  decisions  of  the  Judicial  Committee  (u).  ^iai  Bank 
According:  to  this  the  rule  is  "that  the  master  is  answerable  ^  ^^"^ 

"  _  ,  Bruns- 

for  ever}^  such  wrong,"  including  fraud,  "  of  the  servant  or  wick, 
agent  as  is  committed  in  the  course  of  the  service  and  for 
the  master's  benefit,  though  no  express  command  or  privity 
of  the  master  be  proved."  Although  the  master  may  not 
have  authorized  the  particular  act,  yet  if  "  he  has  put  the 
agent  in  his  place  to  do  that  class  of  acts  "  he  must  be 
answerable  for  the  agent's  conduct.  It  makes  no  difference 
whether  the  principal  is  a  natural  person  or  a  corpora- 
tion (x).  In  two  of  the  cases  just  referred  to,  a  banking 
corporation  was  held  to  be  liable  for  a  false  representation 
made  by  one  of  its  officers  in  the  course  of  the  business 
usually  conducted  by  him  on  behalf  of  the  bank  ;  and  this 
involves  the  proposition  that  the  party  misled  is  entitled 
to  rescind  the  contract  induced  by  such  representation. 

The  directors  and  other  officers  of  companies,  acting  Directors 
within  the  functions  of  their  offices,  are  for  this  purpose  motere?" 
agents,  and  the  companies  are  bound  by  their  acts  and 
conduct.  Conversely,  where  directors  employ  an  agent  for 
the  purposes  of  the  company,  and  that  agent  commits  a 
fraud  in  the  course  of  his  employment  without  the  personal 
knowledge  or  sanction  of  the  directors,  the  remedy  of 
persons  injured  by  the  fraud  is  not  against  the  directors, 
who  are  themselves  only  agents,  but  against  the  company 


{t)  Barwick  v.  English  Joint  Stock  from    tbe    dicta   on   this    point  in 

Banlc  (1867)  L.  R.  2  Ex.  259,  36  L.  Western  Bank  of  Scotland  v.  Addie 

J.  Ex.  147.  (1867)  L.  R.  1  Sc.  &  D.  145,  which, 

(u)  Mackay  v.  Commercial  Bank  of  though   apparently  intended  to  be 

iVe?«  J5rMns?wci'(1874)  L.  R.  5  P.  C.  decisive,   have   not   been   followed. 

394,  411,  43  L.  J.  P.  C.  31  ;  Smre  Swift  v.  Jcwsbury  (1874)  (Ex.  Ch.) 

V.  Franks   (1877)    3  App.  Ca.  106,  L.  R.  9  Q.  B.  at  p.  312,  per  Lord 

47  L.  J.  P.  C.  18.  Coleridge  C.J.  Cp.  I.  C.  A.  §  238. 

{x)  L.R.  5  P.  C.  413-5,disf=enting 
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as  ultimate  principal  {y)  :  and  one  director  is  not  liable 
for  fraud  committed  by  another  director  without  his 
avithority  or  concurrence  (0).  Reports  made  in  the  first 
instance  to  a  company  by  its  directors,  if  afterwards 
adopted  by  a  meeting  and  "industriously  circulated,"  must 
be  treated  as  the  representations  of  the  company  to  the 
public,  and  as  such  will  bind  it  (a).  Statements  in  a 
prospectus  issued  by  promoters  before  the  company  is  in 
existence  cannot  indeed  be  said  with  accuracy  to  be  made 
by  agents  for  the  company  :  for  one  cannot  be  an  agent 
even  by  subsequent  ratification  for  a  principal  not  in 
existence  and  capable  of  ratifying  at  the  time  (/>).  But 
such  statements  also,  if  afterwards  expressly  or  tacitly 
adopted,  become  the  statements  of  the  company.  It  is  a 
principle  of  general  application,  by  no  means  confined  to 
these  cases,  that  if  A.  makes  an  assertion  to  B.,  and  B. 
repeats  it  to  C  in  an  unqualified  manner,  intending  him  to 
act  upon  it,  and  C  does  act  upon  it,  B.  makes  that  assertion 
his  own  and  is  answerable  for  its  consequences.  If  he 
would  guard  himself,  it  is  easy  for  him  to  say :  "  This  is 
what  A.  tells  me,  and  on  his  authority  I  rejDeat  it ;  for  my 
own  part  I  believe  it,  but  if  you  want  any  further  assurance 
it  is  to  him  you  must  look  "  (c). 
Agent  It  is  to  be  borne  in  mind  that  in  a  case  of  actual  fraud 

r  T)t^^f       *^^^  *^®  P^^*  ^^  ^^  agent  the  responsibility  of  the  principal 
his  own      does  not  in  any  way  exclude  the  responsibility  of  the  agent, 
fraud"*      "All  persons  directly  concerned  in  the  commission  of  a  fraud 
are  to  be  treated  as  principals";  and  in  this  sense  it  is  true 


{y)  Weir  v.  Barnett  (1877)    3  Ex.  ton  L.J.  who  took  this  view  of  the 

D.  32,  affd.   in  V.  A.  nom.  Weir  v.  facts. 

Bdl  (1878)  ih.  238,  47  L.  J  Ex.  704.  (z)  Cargill  v.  Bower  (1878)  10  Ch. 

But  a  director  who  profited  by  the  D.  .502,  47  L.  J.  Ch.  649. 

fraud  after  knowledge  of  it  would  («)    Per    Lord    Westbury,    New 

probably  be  liable :  see  judgments  Brnnswiclc,    tkc.    Co.    v.     Conybeare 

of   Cockburn   C.J.  and  Brett  L.J.  (1862)  9  H.  L.  C.  711,  725,  31  L.  J. 

And  directors  who  delegated  their  Ch.  297. 

office    without    authority,    so    that  {h)  P.  106,  aVove. 

their  delegate  did  not  become  the  (c)  Smith's  ca.  (1867)   2  Ch.  604, 

company '.s  agent,  would  be  b'able  :  611,  p.  531,  above, 
see  the  dissenting  judgment  of  Cot- 
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that  an  agent  or  servant  cannot  be  authorized  to  commit  a 
fraud.  He  cannot  excuse  himself  on  the  ground  that  he 
acted  only  as  agent  or  servant  (d). 

D.  The    representation   must  be   made  as  part  of  the  The  repre- 
sentation 
same  transaction.  must  be  in 

It  is  believed  that  the  statement  of  the  rule  in  this  form,  '^^  ^^^^ 

transac- 

though  at  first  sight  vague,  is  really  more  accurate  than  tion. 
that  which  presents  itself  as  an  alternative,  but  is  in  fact 
included  in  this — namely  that  the  representation  must  be 
made  to  the  other  party  or  with  a  view  to  his  acting  upon 
it.  The  effect  of  the  rule  is  that  the  untruth  of  a  repre- 
sentation made  to  a  third  person,  or  even  to  the  party  him- 
self on  some  former  occasion,  in  the  course  of  a  different 
transaction  and  for  a  different  purpose,  cannot  be  relied  on 
as  a  ground  either  for  rescinding  a  contract  or  for  main- 
tainine:   an  action  of  deceit.     Thus  in   Western  Bank  o/"^^^*®"^^ 

"    ,  .  .  *    Bank  of 

Scotland  v.  Addle  (e)  the  directors  of  the  bank  had  made  Scotland 
a  series  of  flourishing  but  untrue  reports  on  the  condition  ^''  ^^' 
of  its  affairs,  in  which  bad  debts  were  counted  as  good 
assets.  The  shareholder  who  sought  relief  in  the  action 
had  taken  additional  shares  on  the  faith,  as  he  said,  of 
these  reports.  But  it  was  not  shown  that  they  were  issued 
or  circulated  for  the  purpose  of  inducing  existing  share- 
holders to  take  more  shares,  or  that  the  local  agent  of  the 
bank  who  effected  this  particvilar  sale  of  shares  used  them 
or  was  authorized  to  use  them  for  that  purpose.  Thus  the 
case  rested  only  on  the  purchaser  having  acted  under  an 
impression  derived  from  these  reports  at  some  former 
time ;  and  that  was  not  such  a  direct  connexion  between 
the  false  representation  and  the  conduct  induced  by  it  as 
must  be  shown  in  order  to  rescind  a  contract.  This,  how- 
ever, was  not  the  only  ground  of  the  decision  :  its  main 
principle,  as  explained  in  a  later  case  in  the   House   of 

id)  Per  Lord  Westbury,  Culkn  v.       hotham   (1873)    L.  R.   8    Q.  B.  244, 
Thomsons  Trustees  and  Kerr  (1862)       254,  42  L.  J.  Q.  B.  111. 
4  Macq.  424,  432  ;  Swift  v,  Winter-  (e)  (1867)  L.  R.  1  Sc.  &  D.  145. 
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Lords,  being  that  a  person  who  remains  a  shareholder, 
either  by  having  affirmed  his  contract  with  the  company 
or  by  being  too  late  to  rescind  it,  cannot  have  a  remedy  in 
damages  against  the  corporate  body  for  representations  on 
the  faith  of  which  his  shares  were  taken  (/). 
Peek  V.  In  Peek  V.  Gurnet/  {g)  the  important  point  is  decided 

urney,  ^j^^^  ^-^^  ^^^^  office  of  a  prospectus  is  to  invite  the  public 
to  take  shares  in  the  company  in  the  first  instance.  Those 
who  take  shares  in  reliance  on  the  prospectus  are  entitled 
to  their  remedy  if  the  statements  in  it  are  false.  But 
those  statements  cannot  be  taken  as  addressed  to  all 
persons  who  may  hereafter  become  purchasers  of  shares  in 
the  market ;  and  such  persons  cannot  claim  any  relief  on 
the  ground  of  having  been  deceived  by  the  prospectus 
unless  they  can  show  that  it  was  specially  communicated 
to  them  by  some  further  act  on  the  part  of  the  company 
or  the  directors.  Some  former  decisions  the  other  way  {h) 
are  expressly  overruled.  The  proceeding  there  in  hand 
was  in  the  nature  of  an  action  of  deceit,  but  the  doctrine 
must  equally  apply  to  the  i-escission  of  a  contract. 
Way  V.  In  Way  v.  Hearn  (i)  the  action  was  on  a  promise  by 

the  defendant  to  indemnify  the  plaintiff  against  half  of  the 
loss  he  might  sustain  by  having  accepted  a  bill  drawn  by 
one  R.  Shortly  before  this,  in  the  course  of  an  investiga- 
tion of  R.'s  affairs  in  which  the  defendant  took  part,  R. 
had  at  the  plaintiff's  request  concealed  from  the  accountant 
employed  in  the  matter  the  fact  that  he  owed  a  large  sum 
to  the  plaintiff ;  the  plaintiff  said  his  reason  for  this  was 
that  he  did  not  wish  his  wife  to  know  he  had  lent  so  much 
money  upon  bad  security.  At  this  time  the  bill  which 
was  the  subject  of  the  indemnity  was  not  thought  of;  it 

(/)  Ilonldsicorth  v.  City  of  Glasgotv  Bagshaw  v.  Seymour  (1856)  18  C.  B. 

ScfnA- (1880)  5  App.  Ca.  317,  43  L.  903,    29    L.    J.    Ex.    62,    n.     The 

J.  Ch.  19.  authority  of  Oer/iard  v.  Bates  (18.53) 

(r/)  (1873)    L.   R.   6  H.  L.   377,  2  E.  &  B.  476,  22  L.  J.  Q.  B.  365, 

395  :  and  see  the  case  put  by  Lord  is  saved  by  a  rather  fine  distinction: 

Cairn.s  as  an  illustration  at  p.  411.  L.  R.  6  H.  L.  399. 

(A)   Bedford   v.    Bagshaw   (1859)  (i)  (1862)  13  C.  B.  N.  S.  292,  32 

4  H.  &  N.  538,   29  L.  J.  Ex.  59  ;  L.  J.  C.  P.  34. 


Heam. 
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was  in  fact  given  to  get  rid  of  an  execution  afterwards  pvit 
in  by  another  creditor.  Here  a  misrepresentation  as  to 
R.'s  solvency  was  made  by  R.  in  concert  with  the  plaintiff, 
and  communicated  to  the  defendant ;  but  it  was  in  a  trans- 
action unconnected  mth  the  subsequent  contract  between 
the  plaintiff  and  the  defendant,  and  the  defendant  was 
therefore  not  entitled  to  dispute  that  contract  on  the 
ground  of  fraud. 

2.  As  to  the  right  of  the  party  misled.     This  right  is  As  to 

one  which  requires,  and  in  several  modern  cases  of  import-  pf^ty 

ance  has  received,  an  exact  limitation  and  definition.     It  misled : 
•11  general 

may  be  thus  described  :  statement. 

The  party  who  has  been  induced  to  enter  into  a  contract 
by  fraud,  oi-  by  concealment  or  misrepresentation  in  any 
matter  such  that  the  truth  of  the  representation  made,  or 
the  disclosure  of  the  fact,  is  by  law  or  by  special  agreement 
of  the  parties  of  the  essence  of  the  contract,  may  affirm 
the  contract,  and  insist,  if  that  is  possible,  on  being  put  in 
the  same  position  as  if  the  representation  had  been  true  : 

Or  he  may  at  his  option  rescind  the  contract,  and  claim 
to  be  restored,  so  far  as  may  be,  to  his  former  position 
\\dthin  a  reasonable  time  (Jc)  after  discovering  the  mis- 
rejiresentation,  unless  it  has  become  impossible  to  restore 
the  parties  to  the  position  in  which  they  would  have  been 
if  the  contract  had  not  been  made,  or  unless  any  third 
person  has  in  good  faith  and  for  value  acquired  any 
interest  under  the  contract. 

It  will  be  necessary  to  dwell  separately  on  the  several 
points  involved  in  this.  And  it  is  to  he  observed  that  the 
principles  here  considered  are  not  confined  to  any  particular 
ground  of  rescission,  but  apply  generally  when  a  contract 
is  voidable,  either  for  fraud  or  on  any  other  ground,  at  the 
option  of  one  of  the  parties ;  on  a  sale  of  land,  for  example, 
it  is  constantly  made  a  condition  that  the    vendor   may 

(/;)  But  qu.  whether  time  is  in  itself  material :  see  L.  E.  7  Ex.  35, 
8  Ex.  205. 
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rescind  if  the  purchaser  takes  any  objection  to  the  title 
which  the  vendor  is  unable  to  remove  ;  and  then  these 
rules  apply  so  far  as  the  nature  of  the  case  admits. 

Of  affirma-      A.  As  to  the  nature  of  the  right  in  general,  and  what  is 
^i^°;f„^„„    an  affirmation  or  rescission  of  the  contract, 
in  general. 

"  A  contract  induced  by  fraud  is  not  void,  but  voidable 
only  at  the  option  of  the  party  defrauded;"  in  other  words, 
valid  until  rescinded  (l). 

Where  the  nature  of  the  case  admits  of  it,  the  party 
misled  may  affirm  the  contract  and  insist  on  having  the 
representation  made  good.  If  the  owner  of  an  estate  sells 
it  as  unincumbered,  concealing  from  the  purchaser  the 
existence  of  incumbrances,  the  purchaser  may  if  he  thinks 
fit  call  on  him  to  perform  his  contract  and  redeem  the 
incumbrances  {m).  If  promoters  of  a  partnership  under- 
taking induce  persons  to  take  part  in  it  by  untruly 
representing  that  a  certain  amount  of  capital  has  been 
already  subscribed  for,  they  will  themselves  be  put  on  the 
list  of  contributories  for  that  amount  (n). 
Election  to  It  is  to  be  remembered  that  the  right  of  election,  and 
affirm.  ^^^  possibility  of  having  the  contract  performed  with  com- 
pensation, does  not  exclude  the  option  of  having  the 
contract  wholly  set  aside.  "It  is  for  the  party  defrauded 
to  elect  whether  he  will  be  bound  "  (o).  But  if  he  does 
affirm  the  contract,  he  nuist  affirm  it  in  all  its  terms. 
Thus  a  vendor  who  has  been  induced  by  fraud  to  sell 
goods  on  credit  cannot  sue  on  the  contract  for  the  price  of 
the  goods  before  the  expiration  of  the  credit :  the  proper 
course  is  to  rescind  the  contract  and  sue  in  trover  (j9). 

(I)  Oakcs   V.    Turquand  (1867)  L.  (o)  Ravlins  v.  Wickham  (1858)  3 

R.  2  H.  L.  346,  375-6.  De  G.  &  J.  304,  322,  28  L.  J.  Ch. 

(m)  Per  Romilly  M.  R.  in  Puis-  188. 

ford   V.  Richards    (1853)   17  Beav.  (p)  Ferff  uson  v.  CarHngton  (1S29) 

StO,  22  L.  J.  Ch.  559.    Cp.  U7ir/leyv.  9  B.  &  C.  59.     This  is  unimportant 

ViKjhy  (1877)  5  Ch.  Div.  887,  46  L.  in   English  practice   now  that  the 

J.  Ch.  854.  old   forms  of  action  are  abolished, 

in)  Moore  and  Dr  Ja  Tori'e's  ra.  but  it  is  retained  as  a  good  illustra- 

(1874)  18  Eq.  661,  43  L.  J.  Ch.  751.  tion  of  the  principle. 
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When  the  contract  is  once  affirmed,  the  election  is  com-  What 

•        1  1    p         1  •  •     •  shall  de- 

pletely  determined;  and  tor  this  purpose  it  is  not  necessary  termine 
that  the  affirmation  should  be  express.  Any  acts  or  ^le*^*''^^- 
conduct  which  unequivocally  treat  the  contract  as  sub- 
sisting, after  the  facts  giving  the  right  to  rescind  have 
come  to  the  knowledge  of  the  party,  will  have  the  same 
effect  (q).  Taking  steps  to  enforce  the  contract  is  a  con- 
clusive election  not  to  rescind  on  account  of  anything 
known  at  the  time  (/•).  A  shareholder  cannot  repudiate 
his  shares  on  the  ground  of  misrepresentations  in  the 
prospectus  if  he  has  paid  a  call  without  protest  or  received 
a  dividend  after  he  has  had  in  his  hands  a  report  showing 
to  a  reader  of  ordinary  intelligence  that  the  statements  of 
the  prospectus  were  not  true  (s),  or  if  after  discovering  the 
true  state  of  things  he  has  taken  an  active  part  in  the 
affairs  of  the  company  (t)  or  has  affirmed  his  ownership  of 
the  shares  by  taking  steps  to  sell  them  {it)\  and  in  general 
a  party  who  voluntarily  acts  upon  a  contract  which  is  void- 
able at  his  option,  having  knowledge  of  all  the  facts,  cannot 
afterwards  repudiate  it  if  it  turns  out  to  his  disadvan- 
tage (x).  And  when  the  right  of  repudiation  has  once 
been  waived  by  acting  upon  the  contract  as  subsisting 
with  knowledge  of  facts  establishing  a  case  of  fraud,  the 
subsequent  discovery  of  further  facts  constituting  "  a  new 
incident  in  the  fraud  "  cannot  revive  it  (jj).  The  exercise 
of  acts  of  ownership  over  property  acquired  under  the 
contract  precludes  a  subsequent  repudiation,  but  not  so 
much  because  it  is  evidence  of  an  affirmative  election  as 

iq)  Cloufjh.  V.  L.  ti-  N.  W.  Bi/.  Co.  was  a  case  not  of  mis-stated  facts 

(1871)  (Ex.  Ch.)  L.  K.   7  Ex.  at  p.  but  of  material  departure  from  the 

34.  objects  of  the  comimny  as  stated  in 

()■)   Grai/    V.  Fowler    (1873)    (Ex.  the  prospectus. 

Ch.)  L.  R.  8  Ex.  249,  280,  42  L.  J.  {x)  Onnes  v.  Beadd  (1860)  2  D. 

Ex.  161.  F.  J.  332,  336,  30  L.  J.  Ch.  1. 

{n)  Scholcy  V.   Central  Ry.  Co.  of  (y)  Campbell  v.  Fleming  (1834)  1 

Venezuela  (1867-8)  9  Eq.  266,  n.  A.  &  E.  40.     This  does  not  apply 

{t)  Sharpley  \.  Louth  it  East  Coast  where  a  new  and  distinct  canse  df 

Ky.  Co.   (1876)  2  Ch.  Div.  663,  46  rescission    arises  :    Cray    v.    Fowler 

L.  J.  Ch.  259.  (1873)  L.  R.  8  Ex.  249,'  42  L.  J.  Ex. 

(u)  Ex  parte  Brigys  (1866)  1  Eq.  161. 
483,  35  L.  J.  Ch.  320;  this  however 
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because  it  makes  it  impossible  to  replace  the  parties  in 
their  former  position  ;  a  point  to  which  we  shall  come 
presently. 

When  the  acts  done  are  of  this  kind  it  seems  on 
principle  immaterial  whether  there  is  knowledge  of  the 
true  state  of  affairs  or  not,  unless  there  were  a  continuing 
active  concealment  or  misrepresentation  practised  with  a 
view  to  prevent  the  party  defrauded  from  discovering  the 
truth  and  to  induce  him  to  act  upon  the  contract ;  for  then 
the  affirmation  itself  would  be  as  open  to  repudiation  as 
the  original  transaction.  Something  like  this  occurs  not 
unfrequently  in  cases  of  undue  influence,  as  we  shall  see 
in  the  next  chapter. 

Omission  to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an  election  to 
affirm  the  contract ;  and  this  is  in  truth  the  only  effect  of 
lajDse  of  time.  Still  it  will  be  more  convenient  to  consider 
this  point  separately  afterwards. 

If  on  the  other  hand  the  party  elects  to  rescind,  he  is  to 
manifest  that  election  by  distinctly  communicating  to  the 
other  party  his  intention  to  reject  the  contract  and  claim 
no  interest  under  it.  One  way  of  doing  this  is  to  institute 
proceedings  to  have  the  contract  judicially  set  aside,  and 
in  that  case  the  judicial  rescission,  when  obtained,  relates 
back  to  the  date  of  the  commencement  of  such  proceed- 
ings (z).  Or  if  the  other  party  is  the  first  to  sue  on  the 
contract,  the  rescission  may  be  set  up  as  a  defence,  and 
this  is  itself  a  sufficient  act  of  rescission  without  any  prior 
declaration  of  an  intention  to  rescind  (a).     For  the  pur- 


(z)  Reese  Hirer  Silver  Mining  Co. 
V.  Smith  (1869)  L.  R.  4  H.  L.  73-5, 
39  L.  J.  Ch.  849.  What  if  proceed- 
ings were  commenctd  in  an  incom- 
petent court?  On  jrinciple  ihere 
seems  no  reason  why  that  also 
should  not  be  effective  as  an  act  of 
rescission /n  p((/,s-.  The  proposition 
that  in  equity  "  the  mere  assertion 
of  a  claim  unaccompanied  by  any 
act    to    yive   effect  to  it"    is   not 


enough  {Clegg  v.  Edniondson  (1857) 
S  D.  M.  G.  787,  810)  refers  as  a 
general  proposition  only  to  sub- 
stantive original  I'ights.  In  the 
particular  case  it  was  a  claim  to 
share  in  certain  partnership  piofits. 
As  to  shares  in  companies,  see 
below. 

(rt^  Clovgli  V.  L.  tC-  N.  W.  By.  Co. 
(1871)  (Ex.  Cb.)  L.  R.  7  Ex.  36,  41 
L.  J.  E.x.  17. 
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poses  of  pleading  the  allegation  that  a  contract  was 
procured  by  fraud  has  been  held  to  import  the  allegation 
that  the  party  on  discovering  it  disaffirmed  the  contract  (h). 
Where  the  rescission  is  not  declared  injudicial  proceedings, 
no  further  rule  can  be  laid  downi  than  that  there  should  be 
"  prompt  repudiation  and  restitution  as  far  as  possible  "  (<?). 
The  communication  need  not  be  formal,  provided  it  is  a  What 
distinct  and  positive  reiection  of  the  contract,  not  a  mere  <^""}'"u°i- 

.  .        .  .  cation 

request  or  inquiry,  which  is  not  enough  (d).     But  it  seems  sufficient. 

that  if  notwithstanding  an  express  repudiation  the  other 
party  persists  in  treating  the  contract  as  in  force,  then 
judicial  steps  should  be  taken  in  order  to  make  the  rescis- 
sion complete  as  against  rights  of  third  persons  which  may 
subsequently  intervene.  Especially  this  is  the  case  as  to 
repudiating  shares  in  a  company.  The  creditors  of  a  com- 
pany are  entitled  to  rely  on  the  register  of  shareholders 
for  the  time  being,  and  therefore  it  is  not  enough  for  a 
shareholder  to  give  notice  to  the  company  that  he  claims 
to  repudiate.  A  stricter  rule  is  applied  than  would  follow 
from  the  ordinary  rules  of  contract  (e).  "  The  rule  is  that 
the  repudiating  shareholder  must  not  only  repudiate,  but 
also  get  his  name  removed,  or  commence  proceedings  to 
have  it  removed,  before  the  wdnding-up  ;  but  this  rule  is 
subject  to  the  qualification  that  if  one  repudiating  share- 
holder takes  proceedings  the  others  will  have  the  benefit  of 
them  if,  but  (mly  if,  there  is  an  agreement  between  them 
and  the  company  that  they  shall  stand  or  fall  by  the  result 

(b)  Dcnces  v.  J/arness  (1875)  L.  R  4  Ch.  503,  Scottish  Petroleum  Co. 
10  C.  P.  166,  44  L.  J.  C.  P.  194.  (1883)  23  Ch.  Div.  413.  But  if 
The  earlier  cases  there  cited,  there  are  several  repudiating  share- 
especially  Deposit  Life  Assurcmce  holders  in  a  like  position,  proceed- 
Co.  V.  Ayscough  (1856)  6  E.  &  B.  ings  taken  by  one  of  them  and 
761,  26  L,  J.  Q.  B.  29,  are  not  treated  by  agreement  with  the  com- 
wliolly  consistent.  pany  as  representative  will  ensure 

(c)  Per  Bramwell  B.  BviJch-y-  for  the  benefit  of  all  :  Pauie's  ca. 
Plwm  Lead  Mining  Co.  v.  Baynes  (1867)  4  Ch.  497,  38  L.  J.  Ch.  318  ; 
(1867)  L.  R.  2  Ex.  326,  36  L.  J.  Ex.  McNieJVs  ca.  (1870)  10  Eq.  503,  39 
183.  L.  J.  Ch.  822,  apparently  rests  only 

(d)  See  Ashley^s  ca.  (1870)  9  Eq.  on  this  ground,  see  review  of  cases 
263,  39  L.  J.  Ch.  354.  per   Baggallay  L.J.  23  Ch.  D.  at  p. 

{c)  Kent  V.  Freehold  Land,  d-c.  Co.       433. 
1868)  3  Ch.  493,  Hare's  ca.  (1869) 

P.  0   0 
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of  those  proceedings,  but  not  otherwise  "  (/).     Where  the 
original  contract  was  made  with  an  agent  for  the  other 
party,    communication  of  the  rescission  to  that    agent  is 
sufficient,  at  all  events  before  the  principal  is  disclosed  (g). 
And   where   good   grounds   for   rescission  exist,  and  the 
contract  is  rescinded  by  mutual  consent  on  other  grounds, 
those  grounds  not  being  such  as  to  give  a  right  of  rescis- 
sion,  and   the   agent's   consent   being   in   excess    of    his 
authority,  yet  the  rescission  stands  good.   There  is  nothing 
more  that  the  party  can  do,  and  when  he  discovers  the 
facts  on  which  he  might  have  sought  rescission  as  a  matter 
of  right  he  is  entitled  to  use  them  in  support  of  what  is 
already  done.     In   Wrighfs  (Ji)  case  the  prospectus  of  a 
company    contained     material     misrepresentations.     The 
directors   had   at   a  shareholder's  request,  and  on  other 
grounds,  professed  to  cancel  the  allotment  of  his  shares, 
which  they  had  no  jDower  to  do,  though  they  had  power  to 
accept  a  surrender.     Afterwards  the  company  was  wound 
up,  and  then  only  was  the  misrepresentation  made  known 
to  him.      But  it  was  held  that  as  there  was  in  fact  a 
sufficient   reason   for   annulling   the  contract,  which  the 
directors  knew  at  the  time  though  he  did  not,  the  contract 
was  effectually  annulled,  and  he  could  not  be  made  a  con- 
tributory even  as  a  past  member  (i). 

Inasmuch  as  the  right  of  rescinding  a  voidable  contract 
is  alternative  and  co-extensive  with  the  right  of  affirming 
it,  it  follows  that  a  voidable  contract  may  be  avoided  by  or 
against  the  personal  representatives  of  the  contracting 
parties  (/.:).  And  further,  as  a  contract  for  the  sale  of  land 
is  enforceable  in  equity  by  or  against  the  heirs  or  devisees 


(/)  Lindley  L.  J.  23  Ch,  D.  at 
p.  437. 

{g)  Maynanl  v.  Eaton  (1874)  9 
Ch.  414,  43  L.  J.  Ch.  641. 

{h)  (1871)  7  Ch.  55,  41  L.  J.  Ch. 
1.  Cp.  Clourjh  V.  L.  d;  N.  W.  Ry. 
Co.  supra,  p.  551. 

(i)  But  Wickens  V.-C.  thought 
otherwise  in  the  court   below    (12 


Eq.  331)  and  the  correctness  of  the 
reversal  is  doubled  by  Lord  Justice 
Lindley  (2.  1426). 

(A)  Including  assignees  in  bank- 
ruptcy: Load  V.  Green  (1846)  15  M. 
&  W.  216,  15  L.  J.  Ex.  113; 
Donaldson  v.  Farwell  (1876)  3  Otto 
(93  U.  S.)  631. 
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of  the  parties,  so  it  may  be  avoided  by  or  against  them 
where  grounds  of  avoidance  exist  (I). 

A  party  exercising  his  option  to  rescind  is  entitled  to 
be  restored  so  far  as  possible  to  his  former  position.  This 
includes  a  right  to  be  indemnified  against  obligations 
incurred  under  the  contract,  but  it  is  doubtful  whether  it 
extends  to  liabilities  which  are  natural  consequences  of  the 
contract  but  are  not  created  by  the  contract  itself ;  for  it 
may  be  said  that  an  indemnity  which  extended  so  far 
would  not  be  distinguishable  from  the  damages  recoverable 
in  an  action  for  deceit ;  and  the  remedy  of  rescission  is 
applicable  in  many  cases  where  deceit  is  not  in  question. 
It  has  not  yet  been  necessary  to  resolve  this  somewhat 
speculative  doubt  (???). 

B.  The  contract  cannot  be  rescinded  after  the  position  No  rescis- 
of  the  parties  has  been  changed  so  that  the  former  state  of  ^lo^^.u'^less 

^  "  parties  can 

things  cannot  be  restored.  be  restored 

This  may  happen  in  various  ways.  The  party  who  made  position!'^ 
the  misrepresentation  in  the  first  instance  may  have  acted  Where  the 
on  the  faith  of  the  contract  being  valid  in  such  a  manner  ^^uk'has 
that  a  subsequent  rescission  would  work  irreparable  injury  acted  on 
to  him.  And  here  the  rule  applies,  but  with  the  important  ^f  ^jjg 
limitation,  it  seems,  that  he  must  have  so  acted  to  the  contract, 
knowledge  of  the  party  misled  and  without  protest  from 
him,  so  that  his  conduct  may  be  said  to  be  induced  by  the 
other's  delay  in  repudiating  the  contract.     Thus  where  a 
policy  of  marine  insurance  is  voidable  for  the  non-disclosure 
of  a  material  fact,  but  the  delay  of  the  underwriters  in 

{I)  Gresley  V.  Mousley  0.&61)  'i'Ds  indemnity  to  liabilities  created  by 

G.  &  J.  78  :  and  see  cases  cited  in  the  contract;  Cotton  and  Fry  L.  J  J, 

next  chapter,  ad  Jin.,  and  Charter  v.  inclined  to  a  larger  view  ;  but  the 

Trevelyan  (1844)  11  CI.  &  F.  714,  relief  actually  sought  came  within 

where    the    parties   on  both   sides  either  de6nition.    The  case  went  in 

were  ultimately  representatives,  and  1888  to  the  House  of  Lords,  where 

as  to  the  defendants  through  more  it  turned  out  that  in  the  circum- 

than  one  succession.  stances  a  decision  upon  this  branch 

(m)  InNewhiggingy.  Adam{\%^Q)  of  the  case  was  not  required,  and  no 

34  Ch.  Div.  682,  66  L.  J.  Ch.  275,  opinion  was  given  on  it  :  13  App. 

Bowen  L.J.  proposed  to  limit  the  Ca.  308,  67  L.  J.  Ch.  1066. 

O   O    2 
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repudiating  the  insurance  after  they  know  the  fact  induces 
the  assured  to  believe  that  they  do  not  intend  to  dispute 
it,  and  he  consequently  abstains  from  effecting  any  other 
insurance,  it  would  probably  be  held  that  it  is  then  too 
late  for  the  underwriters  to  rescind  (n).  Or  the  interest 
taken  under  the  contract  by  the  party  misled  may  have 
been  so  dealt  with  that  he  cannot  give  back  the  same 
thing  he  received.  On  this  j^rinciple  a  shareholder  cannot 
repudiate  his  shares  if  the  character  and  constitution  of 
the  company  have  in  the  meantime  been  altered.  This 
was  the  case  in  Clarke  v.  Dickson  (o),  where  the  plaintiff 
had  taken  shares  in  a  cost-book  mining  company.  The 
company  was  afterwards  registered  under  the  Joint  Stock 
Companies  Act  then  in  force,  apparently  for  the  sole  pur- 
pose of  being  wound  up.  In  the  course  of  the  winding-up 
the  plaintiff  discovered  that  fraudulent  misrepresentations 
had  been  made  by  the  directors.  But  it  was  by  this  time 
impossible  for  him  to  return  what  he  had  got ;  for  instead 
of  shares  in  a  going  concern  on  the  cost-book  principle  he 
had  shares  in  a  limited  liability  company  which  was  being 
wound  up  (p).  It  was  held  that  it  was  too  late  to  repu- 
diate the  shares,  and  his  only  remedy  was  by  an  action  of 
deceit  against  the  directors  personally  responsible  for  the 
false  statements  (q).  As  Crompton  J.  put  it,  "  You  can- 
not both  eat  your  cake  and  return  your  cake  "  (?').  A 
similar  case  on  this  point  is  Western  Bank  of  Scotland  v. 
Addie  (s).  There  the  company  was  an  unincorporated 
joint  stock  banking  company  when  the  respondent  took 
his  shares  in  it.     As  in  Clarke  v.  Dickson,  it  was  after- 


(n)  Per  Cur.  Morrison  v.  Univer- 
sal Mariyic  Insurance  Co.  (1873)  (Ex. 
Ch.)  L.  R.  8  Ex.  at  p.  205  ;  cp. 
Cloayh  V.  L.  &  N.  W.  Ry.  Co.  (1871) 
(Ex.  Ch.)  L.  R.  7  Ex.  at  p.  35. 

(o)  (1859)  E.  B.  &  E.  148,  27  L. 
J.  Q.  B.  223. 

{]))  The  fact  of  the  winding-up 
having  begim  before  the  repudiation 
of  the  shares  is  of  itself  decisive  ac- 


cording to  the  later  cases  under  the 
present  Companies  Act :  but  here 
the  point  was  hardly  made. 

{q)  Which  course  was  accordingly 
taken  with  success  :   Clarlc  v.  Dick- 
son (1859)  6  C.  B.  N.  S.  453,  28  L. 
J  C  P  225 
'  (r)  (i867)'E.  B.  &  E.  at  p.  152. 
(.s)  L.  R.  1  Sc.  &D.  14.5. 
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wards  incorporated  and  registered  for  the  purpose  of  a 
voluntary  winding-up.  It  was  held  as  a  probable  opinion 
by  Lord  Chelmsford,  and  more  positively  by  Lord 
Cranworth,  that  the  change  in  the  condition  of  the  com- 
pany and  of  its  shares  was  such  as  to  make  restitution 
impossible,  and  therefore  the  contract  could  not  be 
rescinded  (t).  There  is  some  reason  to  think  that  where 
goods  or  securities  have  been  delivered  under  a  contract 
voidable  by  the  buyer  on  the  ground  of  fraud,  and  before 
the  repudiation  their  value  has  materially  fallen  through 
some  cause  unconnected  with  the  fraud,  this  is  such  a 
change  in  the  condition  of  the  thing  contracted  for  as  to 
make  restitution  impossible  in  law  (u).  The  case  is  simpler  Conduct 
where  the  party  misled  has  himself  chosen  to  deal  \\T.th  ^ig^gj*^ 
the  subject-matter  of  the  contract,  by  exercising  acts  of 
ownership  or  the  like,  in  such  a  manner  as  to  make  restitu- 
tion imj)ossible ;  and  it  is  still  plainer  if  he  goes  on  doing 
this  with  knowledge  of  all  the  facts  ;  if  the  lessee  of  mines, 
for  example,  goes  on  working  out  the  mines  after  he  has 
full  information  of  the  circumstances  on  which  he  relies  as 
entitling  him  to  set  aside  the  lease  (lu).  So  a  settlement 
of  partnership  accounts  or  a  release  contained  in  a  deed  of 
dissolution  (_x)  cannot  be  disputed  by  one  of  the  parties  if 
in  the  meantime  the  concern  has  been  completely  wound 
up  and  he  has  taken  possession  of  and  sold  the  partnership 
assets  made  over  to  him  under  the  arrangement  (y) ;  and 
an  arrangement  between  a  company  and  one  of  its 
directors  which  has  been  acted  upon  by  the  company  so  as 
to  change  the  director's  position  cannot  afterwards  be 
repudiated  by  the  company  (z).     So  a  purchaser  cannot 

(t)  It  would  seem,  but  it  does  not  &  F.  562,  650. 
clearly  appear,  that  in  this  case  also  (.<•)  Urquhart  v.  Macpherson  (1878) 

the  misrepresentations  were  not  dis-  3  App.  Ca.  831. 
covered  till  after  the  commencement  {y)  Skilbeck  v.  Hilton  (1866)  2  Eq. 

of  the  winding-up.  587 . 

(«)    Waddell\:Blocl:cy{\d,'l'i)  iq.  (:)  Sheffield  Nickel  Co.   v.    Umvin 

B.  Div.  678,  683,  48  L.  J.  Q.  B.  517,  (1877)  2  Q.  B.  D.  214,  46  L.  J.  Q. 

per  Thesiger  L.J.  B.  299. 

(w)   Vipers  V.  Pike  (1840-2)  8  CI. 
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after  taking  possession  maintain  an  action  to  recover  back 
his  deposit  (a). 

The  right  to  recover  back  money  paid  under  an  agree- 
ment on  the  ground  of  mistake,  faihire  of  consideration,  or 
default  of  the  other  party  is  also  subject  to  the  same  rule. 
Thus  a  lessee  who  has  entered  into  possession  cannot 
recover  back  the  premium  paid  by  him  on  the  ground  of 
the  lessor's  default  in  executing  the  lease  and  doing  repairs 
to  be  done  by  him  under  the  agreement  (h) :  nor  can  a 
party  recover  back  an  excessive  payment  after  his  own 
dealings  have  made  it  impossible  to  ascertain  what  was 
really  due  (c). 

No  rescis-       C.  The  contract  cannot  be  rescinded  after  third  persons 
against       bave  acquired  rights  under  it  for  value, 
innocent         The  present  rule  is  altogether,  as  the  last  one  is  to  some 
chasers  for  extent,  a  corollary  from  the  main  principle  that  a  contract 
value.        induced  by  fraud  or  misrepresentation  is  as  such  not  void 
but  only  voidable.      The  result  is  that  when  third  persons 
have   acquired  rights  under  the  transaction  in  good   faith 
and  for  value,  those  rights  are  indefeasible.     The  rule  is 
also  stated  to  be  an  application  of  the  principle  of  conve- 
nience "that  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one 
who  enabled  the  third  party  to  commit  the  fraud  "  {d). 
Fraudu-  Thus  when  a  sale  of  goods  is  procured  by  fraud,  the 

lent  sales.  .  .  u  > 

property  in  the  goods  is  transferred  by  the  contract  (e), 
subject  as  between  the  seller  and  the  buyer  to  be  revested 
by  the  seller  exercising  his  option  to  rescind  when  he  dis- 

(rt)  Blackburn  v.   Smith  (1848)   2  B.  D.  at  p.  400. 
Ex.  783,    18  L.  J.  Ex.  187  ;  but  it  (e)  Load  v.  Green  (1846)  15  M.  & 

was  also  held  that  apart  from  this  W.  210,  15  L.  J.  Ex.  113  ;    where 

the  objection    came  too  late  under  it  was  held  that  a  fraudulent  buver 

the  conditions  of  sale  in  the  particu-  becoming    bankrupt   had    not    the 

lar  case.  goods  in  his  order  and  disposition 

(/;)  Hunt  V.  Silk   (1804)    5  East  with  the  consent  of  the  true  owner ; 

449.  for  the   vendors    became    the  true 

((•)  Freeman  v.  Jeffries  (1869)  L.  owners  only  when  they  elected  to 

R.  4  Ex.  189,  197,  38  L.  J.  Ex.  116.  rescind  and    demanded    the  goods 

(d)  Bahcock  v.  Lawson  (1880)  4  Q.  from  the  assignees. 
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covers  the  fraud.  A  purchaser  in  good  faith  from  the 
fraudulent  buyer  acquires  an  indefeasible  title  (/)  unless 
the  goods  were  obtained  by  fraud  amounting  to  a  crime,  in 
which  case  the  true  owner  has  an  unqualified  right  to 
restoration  of  the  goods  by  statute  (<j).  And  a  person  who 
takes  with  notice  of  the  fraud  is  a  lawful  possessor  as 
against  third  persons,  and  as  such  is  entitled  to  sue  them 
for  all  injuries  to  the  property,  unless  and  until  the  party 
defrauded  exercises  his  right  of  rescission  (h). 

The  same  rule  holds  good  as  to  possession  or  other  partial 
interests  in  property.  A.  sells  goods  to  B.,  but  resumes 
the  possession,  by  arrangement  with  B.,  as  a  security  for 
the  price.  Afterwards  B.  induces  A.  to  re-deliver  posses- 
sion of  the  goods  to  him  by  a  fraudulent  misrepresentation, 
and  thereupon  pledges  the  goods  to  C,  who  advances 
money  upon  them  in  good  faith  and  in  ignorance  of  the 
fraud.  This  pledge  is  valid,  and  C.  is  entitled  to  the 
possession  of  the  goods  as  against  A.  (i). 

It  must  be  carefully  observed  that  a  fraudulent  possessor  Distinc- 
cannot  give  a  better  title  than  he  has  himself,  even  to  an  ^^^^.^  jg  ^^ 
innocent  purchaser,  if  the  possession  has  not  been  obtained  contract, 
under  a  contract  with  the  true  owner,  but  by  mere  laise  are  merely 
pretences  as  to  some  matter  of  fact  concerning  the  true  obtained 

^  _  .by  iraudu- 

owner's  contract   with  a  third  person.     To  put  a  simple  lent  pre- 

case,  A.  sells  goods  to  B.  and  desires  B.  to  send  for  them.  *^'^'=^^- 
C.  obtains  the  goods  from  A.  by  falsely  representing  him- 
self as  B.'s  servant :  now  C.  acquires  neither  property  nor 
lawful  possession,  and  cannot  make  any  sale  or  pledge  of 
the  goods  which  will  be    valid  against    A.,   though    the 

(/)    White  V.  Garden  (1851)  10  C.  note  (/). 

B.  919,  20  L.  J.  C.  P.  167  ;  Stcveii-  (i)  Pease  v.  GloaJiec  (1866)  L.  R. 
son  V.  Ncwnham  (1853)  (Ex.  Ch.)  13  1  P.  C.  219,  35  L.  J.  P.  C.  66.  The 

C.  B.  285,  303,  22  L.  J.  C.  P.  110,  dealings  were  in   fact  with  the  bill 
115  ;  cp.  12  App.  Ca.  at  p.  483.  of  lading  ;   but  as  this  completely 

(g)  24  &  25  Vict.   c.  96,  s.  100,  represented  the  goods  for  the  pur- 

Benthy  v.    Vilmont  (1887)   12  App.  poses  of  the  case  the  statement  in 

Ca.    471,   57  L.  J.   Q.   B.   18,  over-  the  text  is  simplified   in   order   to 

ruling  Moyce  v.  Ncivington  (1878)  4  bring  out  the  general  principle  more 

Q.  B.  D.  32,  48  L.  J.  Q.  B.  125,  clearly.     A  later  case  of  the  same 

with  some  reluctance.  kind  is  Bahcock  v.  Lawson  (1880)  5 

(A)  Stevenson    v.    Newnham,    see  Q.  B.  Div.  284,  49  L.  J.  Q.  B.  408  . 
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person  advancing  his  money  have  no  notice  of  the  fraud. 
The  result  is  the  same  if  A.  means  to  sell  goods  to  B.  & 
Co.,  and  C.  gets  goods  from  A.  by  falsely  representing 
himself  as  a  member  of  the  firm  and  authorized  to  act  for 
them  (^•),  or  if  B.,  a  person  of  no  credit,  gets  goods  from  A. 
by  trading  under  a  name  and  address  closely  resembling 
those  of  C,  who  is  known  to  A.  as  a  respectable  trader  {I). 
It  is  also  the  same  in  the  less  simple  case  of  a  third  person 
obtaining  delivery  of  the  goods  by  falsely  representing 
himself  as  a  sub-purchaser ;  for  here  there  is  no  contract 
between  him  and  the  seller  which  the  seller  can  affirm  or 
disaffirm ;  what  the  seller  does  is  to  act  on  the  mistaken 
notion  that  the  property  is  already  his  by  transfer  from 
the  original  buyer.  This  was  in  effect  the  decision  of  the 
Exchequer  Chamber  in  Kingsford  v.  Merry  (m),  though 
the  case  was  a  little  complicated  by  the  special  considera- 
tion of  the  effect  of  delivery  orders  or  warrants  as  "  indicia 
of  title." 

The  decision  of  the  House  of  Lords  in  Oahes  v.  Tur- 
quand  (n),  which  settled  that  a  shareholder  in  a  company 
cannot  repudiate  his  shares  after  the  commencement  of  a 
winding-up,  proceeded  to  a  considerable  extent  upon  the 
language  of  the  Companies  Act,  1862,  in  the  sections 
defining  who  shall  be  contributories.  But  the  broad  prin- 
ciples of  the  decision,  or  if  we  prefer  to  say  so,  of  the  Act 
as  interpreted  by  it,  are  these.  The  rights  of  the  company's 
creditors  and  of  the  shareholders  are  fixed  at  the  date  of 
the  winding-up  and  are  not  to  be  afterwards  varied.  The 
creditors  are  entitled  to  look  for  payment  in  the  first  in- 


(l)  Hardman  v.  Booth  (1863)  1  H. 
&  C.  803,  32  L.  J.  Ex.  105  ;  Hoi- 
Ilns  V.  Fowkr  (1874-5)  L.  K  7  H. 
L.  757,  795. 

(?)  Cundy  v.  Lindsay  (1878)  3 
App.  Ca.  459,  47  L.  J.  Q.  B.  481. 
Otherwise  where  the  fraud  stops 
short  of  personation,  and  is  only  a 
false  representation  of  the  party's 
condition  and  means  :  Attenhorough 
V.  St.  Katharine's  Bock  Co.  (1878)  3 
C.  P.  Div.  450,  47  L.  J.  Ch.  763,  cp. 


Edmunds  v.  Mchts.  Dcsp.  Transp.  Co. 
135  Mass.  283,  which  goes  farther. 

(w)  (1856)  1  H.  &  N.  503,  26  L. 
J.  Ex.  83  (see  per  Erie  J.  at  p.  88), 
revg.  s.  c.  in  Court  below,  11  Ex. 
577,  25  L.  J.  Ex.  166. 

(n)  (1867)L.  E.2H.  L.325,36L. 
J.  Ch.  949.  This  principle  applies  to 
a  voluntary  as  well  as  a  compulsory 
winding-up:  Stone  v.  City  and  County 
Bank  (1877)  3  C.  P.  Div.  282,  47 
L.  J.  C.  P.  681. 
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stance  to  all  persons  who  are  actually  members  of  the 
company  at  the  date  of  the  winding-up.  And  this  class 
includes  shareholders  who  were  entitled  as  against  the 
company  to  repudiate  theii'  shares  on  the  ground  of  fraud 
but  have  not  yet  done  so.  For  their  obligations  under 
their  contracts  with  the  company,  including  the  duty  to 
contribute  in  the  winding-up,  were  valid  until  rescinded, 
and  the  creditors  in  the  winding-up  must  be  considered  as 
being,  to  the  extent  of  their  claims,  purchasers  for  value 
of  the  company's  rights  against  its  members.  They  are 
not  entitled  to  any  different  or  greater  rights  :  no  share- 
holder can  be  called  upon  to  do  more  than  perform  his 
contract  with  the  company  (o). 

It  is  now  settled  law  that  the  same  rule  applies  to  joint- 
stock  companies  not  under  the  Companies  Acts.  And  the 
date  after  which  it  is  too  late  to  repudiate  shares  may  be 
earlier  than  the  commencement  of  the  winding-up.  Pro- 
bably the  actual  insolvency  of  the  company  fixes  this  date  ; 
at  all  events  a  shareholder  cannot  repudiate  after  the 
directors  have  convened  an  extraordinary  meeting  to  con- 
sider whether  the  company  shall  be  wound  up.  For  thus, 
"  by  holding  out  to  the  body  of  creditors  the  prospect  of  a 
voluntary  winding-up,"  the  directors,  who  are  the  share- 
holder's agents  as  long  as  he  remains  a  shareholder,  stay 
the  hands  of  the  creditors  from  compulsory  proceedings  ('p). 
And  the  rule  holds  even  if  there  are  no  unpaid  creditors. 
"  The  doctrine  is,  that  after  the  company  is  wound  up  it 
ceases  to  exist,  and  rescission  is  impossible  "  (q). 

On  the  other  hand,  persons  who  have  taken  any  gra-  Persons 

f>         1    1  i-  1  1    taking  as 

tuitous  benefit    under    a  Iraudulent   transaction,    though  volunteers 
themselves  ignorant  of  the  fraud,  are  in  no  better  position  ^^^^^ 


fraudu- 


(o)   Waterhouse  V.  Jamieson  {IS70)  ceed.       Here    however    relief    was 

L.  R.    2  Sc.   &  D.  29.     In  Ilall  v.  claimed  against  the  directors  per- 

Old  Tcdargoch  Lead  Mining  Co.(1876)  sonally  as  well  as  the  company. 

3  Ch.  D.  749,  45  L.  J.  Ch.  775,  an  (p)  Tennent  v.    City    of   Glasgow 

action  for  rescission  and  indomnity  Bank  (1879)  4  App.  Ca.  615. 

commenced  by  a  shareholder  after  a  {q)  Burgess's    ca.   (1880)   15    Ch. 

resolution    for    winding-up   but  ia  D.    507,    509,     49   L.    J.    Ch.    541 

ignorance  of  it  was  allovveJ  to  pro-  (Jessel  M.E,.). 
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lent  con-  than  the  original  contriver  of  it.  Thus  where  a  creditor 
though  was  induced  to  give  a  release  to  a  surety  by  a  fraud 
innocent,    practised  on  him  by  the  principal  debtor,  of  which  the 

no  DGtt6r  *  1         J  • 

off  than  surety  was  ignorant,  and  the  surety  gave  no  consideration 
Sa°uder.  ^^^  *^^  release,  it  was  held  that  this  release  might  be 
disaffirmed  by  the  creditor  on  discovering  the  fraud. 
But  third  persons  who  on  the  faith  of  the  release  being 
valid  had  advanced  money  to  the  surety  to  meet  other 
liabilities  would  be  entitled  to  assert  a  paramount 
claim  (/'). 

Rescission  J),  The  contract  must  be  rescinded  within  a  reasonable 
wi'thin        time,  that  is,  before  the  lapse  of  a  time  after  the  true  state 

reasonable  ^f  thiiiffs  is  known,  SO  lonef  that  under  the  circumstances 
time.  o  '  o 

of  the  particular  case  the  other  party  may  fairly  infer  that 

the  right  of  rescission  is  waived. 

Explana-        It  is  believed  that  the  statement  of  the  rule  in  some 

this :  the    such  form  as  this  will  reconcile  the  substance  and  language 

import-       q£  ^y[  the  leadins:  authorities.     On  the  one  hand  it  is  often 

ance  of  o 

time  is  not  said  that  the  election  must  be  made  within  a  reasonable 
as'evi-  ^  time,  while  on  the  other  hand  it  has  several  times  been 
dence  of     explained  that  lapse  of  time  as  such  has  no  positive  effect 

acquiea-  .  mi       /^         ,    •  •    n  ,•  •  i      ^    •    • 

cence.  01  its  owii.  ihe  (Jourt  IS  specially  cautious  m  entertaining 
Authori-  charges  of  fraud  or  misrepresentation  brought  forward 
ecmity.  after  a  long  interval  of  time ;  it  will  anxiously  weigh  the 
circumstances,  and  consider  what  evidence  may  have  been 
lost  in  consequence  of  the  time  that  has  elapsed  (s).  But 
time  alone  is  no  bar  to  the  right  of  rescinding  a  voidable 
transaction ;  and  the  House  of  Lords  in  one  case  set  aside 
a  purchase  of  a  principal's  estate  by  his  agent  in  another 
name  after  the  lapse  of  more  than  half  a  century,  the 
facts  having  remained  unknown  to  the  principal  and  his 

(r)  Sckolejield  v.   Templer   (1859)  Appeal  varied  the  decree  by  racking 

Johns.  155,  165,  4  De  G-.  &  J.  429,  it  simply  without  prejudice  to  their 

28  L.  J.  Ch.  452.    The  Court  below  rights,  4  De  G.  &  J.  435. 
endeavoured  to  provide  for  the  pay-  (s)  Cp.  Bright  v.  Leg er ton  (1861) 

ment  of  the  third  persons  in  ques-  2  D.  F.  J.  606,  617. 
tion,  Johns.  171,  but  the  Court  of 
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representatives  for  thirty-seven  years  {t).  In  a  later  case 
the  Lord  Justice  Turner  stated  expressly  that  "  the  two 
propositions  of  a  bar  by  length  of  time  and  by  acquiescence 
are  not  distinct  propositions."  Length  of  time  is  evidence 
of  acquiescence,  but  only  if  there  is  knowledge  of  the 
facts,  for  a  man  cannot  be  said  to  have  acquiesced  in  what 
he  did  not  know  (u).  Lord  Campbell  slightly  qualified  this 
by  adding,  that  although  it  is  for  the  party  relying  on 
acquiescence  to  prove  the  facts  from  which  consent  is  to 
be  iriferred,  "  it  is  easy  to  conceive  cases  in  which,  from 
great  lapse  of  time,  such  facts  might  and  ought  to  be 
presumed  "  (w). 

The  rule  has  been  laid  down  and  acted  upon  by  the 
Judicial  Committee  in  this  form :  "In  order  that  the  remedy 
should  be  lost  by  laches  or  delay,  it  is,  if  not  universally,  at 
all  events  ordinarily  .  .  .  necessary  that  there  should 
be  sufficient  knowledge  of  the  facts  constituting  the  title 
to  relief"  (x). 

To  the  same  effect  it  has  been  said  in  the  Supreme 
Court  of  the  United  States :  "  Acquiescence  and  waiver 
are  always  questions  of  fact.  There  can  be  neither  with- 
out knowledge."  And  the  knowledge  must  be  actual, 
not  merely  possible  or  potential  :  "  the  wrongdoer  cannot 
make  extreme  vigilance  and  promptitude  conditions  of 
rescission  "  (?/). 

Acquiescence  need  not  be  manifested  by  any  positive 
act ;  the  question  is,  whether  there  is  sufficient  evidence 
either  from  lapse  of  time  or  from  other  circumstances  of 
"a  fixed,  deliberate  and  unbiassed  determination  that  the 

(<)    Charter   v.    Trevelyan   (1844)  that  he  has  a  right  to  refuse  :"  and 

11  CI.  &  F.  714,  740.  per  Jessel  M.R.  1  Ch.  D.  528. 

(u)  Life  Association  of  Scotland  v,  {w)  3  D.  F.  J.  at  p.  77.    The  case 

Siddal  (1861)  3  D.  F.  J.  58,  72,  74  :  was  one  not  of  rescinding  a  contract 

on  the  point  that  there  cannot  be  but  of  a  breach  of  trust ;   but  the 

acquiescence     ■without     knowledge,  principles  are  the  same. 

cp.  Lloyd  V.  Attwood  (1858-9)  3  I)e  (x)  Lindsay  Petroleum  Co.  v.  Rurd 

G.  &  J.  614,  650,  29  L.  J.  Ch.  97;  (1874)  L.  R.  5  P.  C.  241. 

per  Alderson  B.  Load  v.  Gi'een(18i6)  (y)  Pence  w.Langdon  (1878)  9  Otto 

15  M.  &  \V.  at  p.  217  :  "A  man  (99'U.  S.)  at  p.  581. 
cannot  permit  who  does  not  know 
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transaction  should  not  be  impeached  "  (z).  In  estimating 
the  weight  to  be  given  to  length  of  time  as  evidence 
of  acquiescence  the  nature  of  the  jDroperty  concerned  is 
material  (a).  And  other  special  circumstances  may 
prevent  lapse  of  time  even  after  everything  is  known 
from  being  evidence  of  acquiescence ;  as  when  nothing 
is  done  for  some  years  because  the  other  party's  affairs 
are  in  such  a  condition  that  proceedings  against  him 
would  be  fruitless  (h). 

If  a  party  entitled  to  avoid  a  transaction  has  precluded 
himself  by  his  own  acts  or  acquiescence  from  disputing  it 
in  his  lifetime,  his  representatives  cannot  come  forward  to 
dispute  it  afterwards  (c). 

It  is  said  that  holders  of  shares  in  companies  are  under 
a  special  obligation  of  diligence  as  to  making  their  election, 
but  the  dicta  relate  chiefly  if  not  wholly  to  objections 
apparent  on  the  face  of  the  memorandum  or  articles  of 
association.  With  the  contents  of  these  a  shareholder  is 
bound  to  make  himself  acquainted,  and  must  be  deemed  to 
become  acquainted,  when  his  shares  are  allotted  (d).  But 
objections  which  can  be  taken  upon  these  must  proceed  on 
the  ground,  not  of  fraud  or  misrepresentation  as  such,  but 
of  the  undertaking  in  which  shares  are  allotted  being  sub- 
stantially a  different  thing  from  that  which  the  prospectus 
described  and  in  which  the  applicant  offered  to  take  shares. 
Nor  are  we  aware  of  any  case  in  which  the  rule  has  been 
applied  to  a  repudiation  of  shares  declared  before  a 
winding-up  and  on  the  ground  of  fraud  or  misrepresenta- 


(2)  Per  Turner  L.J.  Wrir/M  v. 
Vanderplanl  (1855)  8  D.  M.  G.  133, 
147,  25  L.  J.  Ch.  753.  The  epithets, 
however,  are  more  specially  appro- 
priate to  the  particular  ground  of 
rescission  (undue  influence)  then 
before  the  Court.  More  generally, 
the  only  proper  meaning  of  acqui- 
escence is  quiescence  under  such 
circumstances  that  assent  may  be 
reasonably  inferred  from  it  :  per 
Cur.    in  De  Bussche  v.  Alt   (1877) 


8  Cb.  Div.  at  p.  314,  47  L.  J.  Ch. 
386. 

(a)  8  D.  M.  G.  at  p.  150. 

(b)  Scholeficld  v.  Temj^kr  (1859) 
4  De  G.  &  J.  429,  28  L.  J.  Ch.  452. 

(c)  SkoUo2ve  V.  Willia7ns  (1861) 
3  D.  F.  J.  535,  541. 

(d)  Central  Ry.  Co.  of  Venezuela 
V.  Kisch  (1867)  L.  R.  2  H.  L.  at  p. 
125  ;  Oales  v.  Turquand  (1867)  ib. 
at  p.  352  ;  and  see  Ch.  IX.,  p.  419, 
above. 
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tion  not  apparent  on  the  articles.  Still  it  seems  quite 
reasonable  to  hold  that  in  the  case  of  a  shareholder's 
contract  lapse  of  time  without  repudiation  is  of  greater 
importance  as  evidence  of  assent  than  in  most  other 
cases.    . 

The  authorities  thus  far  cited  have  been  from  courts  Same 
of  equity.     The  same  general  princiiDle  was  laid  do"\vn  in  °jig  .^^^ 
the  Exchequer  Chamber  in  1871.     "  We  think  the  party  la«^.  per 
defrauded   may  keep    the  question  open  so  long  as  he  Ex.'ch. 
does  nothing  to  affirm  the  contract    ...     In  such  cases 
the  question  is,  has  the  person  on  whom  the  fraud  was 
practised,  having  notice  of  the  fraud,  elected  not  to  avoid 
the  contract  ?    or  has  he  elected  to  avoid  it  ?  or  has  he 
made  no  election  ?    We  think  that  so  long  as  he  has  made 
no   election  he  retains  the  right  to  determine  it  either 
way,  subject  to    this,  that    if   in    the  interval  whilst  he 
is  deliberating  an  innocent  third  party  has  acquired  an 
interest  in  the  property,  or  if  in  consequence  of  his  delay 
the  position  even  of  the  wi'ongdoer  is  affected,  it  will 
preclude  him  from  exercising  his  right  to  rescind.    And 
lapse  of  time  without  rescinding  mil  furnish  evidence  that 
he  has  determined  to  affirm  the  contract,  and  when  the 
lapse  of  time  is  great  it  probably  would  in  practice  be 
treated  as  conclusive  evidence  to  show  that   he   has   so 
determined  "  (e). 

The  French  law  treats  the  right  of  having  a  contract  Fixed 
judicially  set  aside  for  fraud,  &c.,  as  a  substantive  right  of  imitation 
action,    and  limits  a  fixed  period   of   ten  years,  running  by  Fr. 
from  the  discovery  of  the  truth,  within  which  it  must  be 
exercised  (/). 


(e)  Per  Cur.  Clovgh  v.  L.  <£•  N.  W.  several  judgments  in  that  case. 
Hij.  Co.  (1861)  L.  R  7  Ex.  at  p.  34,  (/)  Code  Civ.   1304.     There  are 

repeated   in   Morrison  v.   Universal  provisions   of   similar  effect  in  the 

Marine  Insurance  Co.  (1873)  L.  R.  procedure    codes    of   many  of  the 

8  Ex.  at  p.  203,  and  cited  by  Lord  United  States.     The  Indian  Limi- 

Blackburn  in  Erlanrjer  v.  Neio  Sam-  tation  Act  (XV.  of  1877,  Sched.  2 

Irero   Phosphate   Co.  (1878)  3  App.  No.    114)   fixes   a  period   of    three 

Ca.  a*;  p.   1277.     See    the   remarks  years, 
on  delay  and   acquiescence  in   the 
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Unfound- 
ed charges 
of  fraud 
discour- 


partiea 
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them  must 
pay  costs. 


Indepen- 
dent juris' 
diction  of 
equity  to 
canctl 
instru- 
ments for 
fraud,  &c. 


One  or  two  points  remain  to  be  mentioned,  which  we 
have  reserved  to  the  last  as  being  matter  of  procedure,  but 
which  depend  upon  general  principles.  Courts  of  justice 
are  anxious  to  discover  and  discourage  fraud  in  every 
shape,  but  they  are  no  less  anxious  to  discourage  and 
rebuke  loose  or  unfounded  charges  of  fraud  and  personal 
misconduct.  The  facts  relied  on  as  establishing  a  case  of 
fraud  must  be  distinctly  alleged  and  proved  {g).  Where 
such  charges  are  made  and  not  proved,  this  will  not 
prevent  the  party  making  them  from  having  any  relief 
to  which  he  may  otherwise  appear  to  be  entitled,  but 
he  must  pay  the  costs  occasioned  by  the  unfounded 
charges  (h).  And  in  one  case,  where  the  plaintiff  made 
voluminous  and  elaborate  charges  of  fraud  and  con- 
spiracy, which  proved  to  be  unfounded,  the  Court  of 
Appeal  not  only  made  him  pay  the  costs  of  that  part 
of  the  case,  but  refused  to  allow  him  the  costs  even  of 
the  part  on  which  he  succeeded.  It  was  held  that  he 
had  so  mixed  up  unfounded  and  reckless  aspersions  upon 
character  with  the  rest  of  the  suit  as  to  forfeit  his  title 
to  the  costs  which  he  otherwise  would  have  been  entitled 
to  receive  (i). 

The  special  jurisdiction  of  courts  of  equity  to  order  the 
cancellation  of  an  instrument  obtained  by  fraud  or  mis- 
representation is  not  affected  by  the  probability  or  practical 
certainty  that  the  plaintiff  in  equity  would  have  a  good 
defence  to  an  action  on  the  instrument,  nor  is  it  the 
less  to  be  exercised  even  if  the  instrument  is  already 
in  his  possession.     He  is  entitled  not  only  not  to  have  the 


{(/)  In  equity  pleading  a  charge  of 
fraud  in  general  terms  would  not 
support  a  bill  on  demurrer  :  Gilbert 
V.  Lewis  (1862)  1  D.  J.  S.  at  p.  49, 
32  L.  J.  Ch.  347,  per  Lord  West- 
Lury. 

(h)  miliardv.  Fife  (1874)  L.  R. 
7  H.  L.  39,  51,  52;  London  Chartered 
Bank    of   Australia    v.     Le'nij)ru're 


(1873)  L.  R.  4  P.  C.  at  p.  597  ; 
Clinch  V.  Financial  Corporation 
(1868)  5  Eq.  at  p.  483,  38  L.  J.  Cb. 
1 ;  per  Lord  Cairns,  Thomson  v. 
Eastioood  (1877)  2  App.  Ca.  at  p. 
243. 

(i)  Parker  v.  McKcnna  (1874)  10 
Ch.  96,  123,  126,  44  L.  J.  Ch,  425. 
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contract  enforced  against  him,  but  to  have  it  judicially 
annulled  (/v). 


(k)  London  d:  Provincial  Insurance 
Co.  V,  Seymour  (1873)  17  Eq.  85, 
43  L.  J.  Ch.  120;  and  see  Iloarev. 
Bremridrje  (1872)  8  Ch.  22,  42  L.  J. 
Ch.  1,  there  explained  and  distin- 
guished. Therefore  a  defendant 
sued  on  an  instrument  which  he 
alleges  to  be  voidable  may  pro{ierly 
add  to  his  defence  a  counter-claim 
for  the  cancellation  of  the  instru- 
ment. It  may  also  be  proper  to 
ask  for  a  transfer  to  the  Chancery 


Division  if  the  action  is  in  the 
Queen's  Bench  Division,  but  this  is 
not  a  matter  of  course.  See  Storey 
V.  Waddle  (1879)  4  Q.  B.  Div.  289. 
Where,  conversely,  a  purchaser  sues 
for  the  return  of  his  deposit,  and  the 
vendor  counter-claims  for  specific 
performance,  a  transfer  to  the  Ch. 
D.  will  generally  be  ordered:  London 
Land  Co.  v.  Harris  (1884)  13  Q.  B. 
D.  540. 
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CHAPTER  XII. 


Duress  and  Undue  Influence. 


not  free. 


Contract  If  the  coiiseiit  of  One  party  to  a  contract  is  obtained 
consent^  ^  ^J  ^^^  other  Under  such  circumstances  that  the  consent  is 
not  free,  the  contract  is  voidable  at  the  option  of  the  party 
whose  consent  is  so  obtained.  It  is  quite  clear  that  it 
is  not  merely  void  (a).  The  transaction  might  indeed 
be  void  if  the  party  were  under  actual  physical  constraint, 
as  if  his  hand  were  forcibly  guided  to  sign  his  name  ; 
or  perhaps  if  he  were  so  prostrated  by  fear  as  not  to  know 
what  he  was  doing  (b)  ;  but  this  would  be  not  because 
his  consent  was  not  free,  but  because  there  was  no  consent 
at  all. 

What  then  are  the  circumstances  which  are  held  by 
English  courts  to  exclude  freedom  of  consent  ?  The 
treatment  of  this  question  has  at  common  law  been 
singularly  narrow  and  in  equity  singularly  comprehensive. 


I.  Duress  at  Common  Laiu. 

The  com-  At  common  law  the  coercion  which  will  be  a  sufficient 
mon  law  ^g^^^gg  for  avoiding  a  contract  may  consist  in  duress  or 
of  Duress,  inencice ;  that  is,  either  in  actual  compulsion  or  in  the 
threat  of  it.  In  modern  books  the  term  duress  is  used  to 
include  both  species.  It  is  said  that  there  must  be  some 
threatening  of  life  or  member,  or  of  imprisonment,  or  some 
imprisonment  or  beating  itself  Threatening  to  destroy  or 
detain,  or  actually  detaining  property,  does  not  amount  to 


(a)  Co.  2  Inst.  482,  and  2nd 
resolution  in  Whelpdale's  ca.  5  Eep. 
119. 

(h)  Savigny,  Syst.  3.  109.    But  the 


analogy  of  Matthews  v.  Bcuetcr  (1873) 
L.  E.  8  Ex.  132,  42  L.  J.  Ex.  73,  is 
againist  this. 
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duress  (c).     And  this  applies  to  agreements  not  under  seal 
as  well  as  to  deeds  (cZ).    The  reason  appears  to  be  that  the 
detainer  is  a  wrong  of  itself,  for  which  there  is  an  appro- 
priate remedy.     Should  the  party  choose  to  make  terms 
instead  of  pursuing  his  rights  (at  all  events  when  there  is 
nothing  to  prevent  him  from  so  doing),  he  cannot  after- 
wards turn  round  and  complain  that  the  terms  were  forced 
upon  him   (e).     "It  must  be  a  threatening,  beating,   or 
imprisonment  of  the  party  himself  that  doth  make  the 
deed,  or  his  wife"  (c)  or  (it  seems)  parent  or  child  (/). 
And  a  threat   of  imprisonment  is  not  duress  unless  the  of^ menace 
imprisonment  would  be  unlawful.     This  is  illustrated  by  the  threat 
two  rather  curious  modem  cases,  in  both  of  which  the  of  some- 
party's  consent  was  determined  by  the  fear  of  confinement  1'^'^^,"°" 
in  a  lunatic  asylum.    In  Ciimming  v.  Ince  (g)  the  plaintiff 
had  been  taken  to  a  lunatic  asylum  and  deprived  of  the 
title  deeds  of  certain  property  claimed  by  her.    Proceedings 
were  commenced  under  a  commission  of  lunacy,  but  stayed 
on  the  terms  of  an  arrangement  signed  by  counsel  on  both 
sides,  under  which   the    deeds  were    to    be    deposited    in 
certain  custody.     The  plaintiff  afterwards  repudiated  this 
arrangement  and  brought  detinue  for  the  deeds.     On  an 
issue  directed  to  try  the  right  to  the  possession  of  the 
deeds  as  between  herself  and  the  other  parties  the  Court 
held  that  in  any  view  the  defendants  were  WTong.     For  if 
their  own  proceedings  under  the  commission  were  justified, 
they  could  not  say  the  plaintiff  was  competent  to  bind 
herself,  and  if  not,  the  agreement  was  obtained  by  the  fear 
of  a  merely  unlawful  imprisonment  and  therefore  voidable 
on  the  ground  of  duress.     And  it  made  no  difference  that 
the  plaintiff's  counsel  was  party  to  the  arrangement.     His 
assent  must  be  considered  as  enforced  by  the  same  duress : 
for  as  her  agent  he  might  well  have  feared  for  her  the 

((•)  Shepp.  Touch.  61.  (1879)  11  Otto  (101  U.  S.)  465. 

(d)  Atlee  \ .  Buclchouse  {\%Z%)  3  M.  (/)  Ro.  Ab.  1.   687,  pi.  !>  ;  Bac. 
&  W.  633  ;  Skeate  v.    Beale    (1840)       Ab.  Duress  (B). 

11  A.  &  E.  983.  (y)  (1847-8)    11  Q.  B.  112,  17  L. 

(e)  See  SUliman  v.  United  States       J.  Q.  B.  105. 

P.  P   P 


578 


DURESS  AND  UNDUE  INFLUENCE. 


same    evils    that    she    feared   for    herself.      In    Biffun    v. 

Bignell  (Ji),  on  the  other  hand,  the  defendant  was  sued  for 

necessaries  supplied  to  his  wife.    She  had  been  in  a  lunatic 

asylum  under  treatment  for  delirium  tremens,  and  on  her 

discharge  the  husband  promised  her  12a  a  week  to  live 

apart  from  him,  adding  that  if  she  would  not  he  would 

send  her  to  another  asylum.     The  wife  was  accordingly 

living  apart  from  the  husband  under  this  agreement.     It 

was  held  that  her  consent  to  it  was  not  obtained  by  duress, 

for  under  these  circumstances  "the  threat,  if  any,  was  not  of 

anything  contrary  to  law,  at  least  not  so  to  be  understood": 

consequently  the  presumption  of  authority  to  pledge  the 

husband's  credit  was  effectually  excluded,  and  the  plaintiff 

could  not  recover  (i). 

Money  ^^le  narrowness   of  the  common    law    doctrines    above 

paid  under 

circum-      stated   is    considerably   mitigated    in    practice,    for   when 

money  has  been  paid  under  circumstances  of  practical  com- 
pulsion, though  not  amounting  to  duress,  it  can  generally 
be  recovered  back.  This  is  so  when  the  payment  is  made 
to  obtain  the  possession  of  property  wrongfully  detained  (k) ; 
and  the  property  need  not  be  goods  for  which  the  owner 
has  an  immediate  pressing  necessity,  nor  need  the  claim  of 
the  party  detaining  them  be  manifestly  groundless,  to  make 
the  payment  for  this  jjurpose  involuntary  in  contemplation 
of  law  {I).  So  it  is  where  excessive  fees  are  taken  under 
colour  of  office,  though  it  be  usual  to  pay  them  (m^  ;  or 
where  an  excessive  charge  for  the  performance  of  a  duty  is 
paid  under  protest  (oi).  The  person  who  actuall}^  receives 
the  money  may  properly  be   sued,  though   he   receive  it 


stances  of 
compul- 
sion re- 
coverable 
back. 


(h)  (1862)  7  H.  &  N.  877,  31  L. 
J.  Ex.  189. 

(I)  Qu.  whether  in  any  case  he 
could  have  recovered  without  show- 
ing that  the  wife  had  repudiated  the 
arrangement. 

(k)  Wakefield  v.  Newhon  (1844) 
6  Q.  B.  276,  280,  13  L.  J.  Q.  B.  258; 
Green  v.  Duckett  (1883)  11  Q.  B.  D. 
276,  52  L.  J.  Q.  B.  435. 


(I)  Shawv.  Woodcock  (1827)  7  B. 

6  C.  73. 

(m)  Dew  V.  Parsons  (1819)  2  B.  & 
Aid.  562  ;  Steele  v.  Williams  (1853) 
8  Ex.  625,  22  L.  J.  Ex.  225. 

(w)   Parker  v.  0.  W.  Ry.  Co.  (1844) 

7  M.  &  Gr.  253,  292,  13  L.  J.  C.  P. 
105.  And  see  other  authorities  col- 
lected in  notes  to  Marriott  v. 
Hampton  (1796)  2  Sm.  L.  C. 
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only  as  an  agent  (o).  The  case  of  one  creditor  exacting 
a  fraudulent  preference  from  a  debtor  as  the  price  of  his 
assent  to  a  composition  {'p)  is  to  a  certain  extent  analogous.  But  on  the 
But  in  all  these  cases  the  foundation  of  the  right  to  not  of 
recover  back  the  money  is  not  the  involuntary  character  of  >°^^f'^  ^ 
the  payment  in  itself,  but  the  fact  that  the  party  receiving  of  failure 
it  did  no  more  than  he  was  bound  to  do  already,  or  some-  gideration. 
thing  for  which  it  was  unlawful  to  take  money  if  he  chose 
to  do  it,  though  he  had  his  choice  in  the  first  instance. 
Such  payments  are  thus  regarded  as  made  without  con- 
sideration. The  legal  effect  of  their  being  practically 
involuntary,  though  important,  comes  in  the  second  place ; 
the  circumstances  explain  and  excuse  the  conduct  of  the 
party  making  the  payment.  Similarly  in  the  kindred  case 
of  a  payment  under  mistake  the  actual  foundation  of  the 
right  is  a  failure  of  consideration,  and  ignorance  of  material 
facts  accounts  for  the  payment  having  been  made.  The 
common  principle  is  that  if  a  man  chooses  to  give  away  his 
money,  or  to  take  his  chance  whether  he  is  giving  it  away 
or  not,  he  cannot  afterwards  change  his  mind  ;  but  it  is 
open  to  him  to  show  that  he  supposed  the  facts  to  be 
otherwise  or  that  he  really  had  no  choica  The  difference 
between  the  right  to  recover  money  back  under  circum- 
stances of  this  kind  and  the  right  to  rescind  a  contract  on 
the  gi'ound  of  coercion  is  further  shown  by  this,  that  an 
excessive  pajmient  is  not  the  less  recoverable  if  both  parties 
honestly  supposed  it  to  be  the  proper  payment  (q).  We 
therefore  dwell  no  farther  on  this  topic,  but  proceed  to 
consider  the  more  extensive  doctrines  of  equity. 

II.  The  equitable  doctrine  of  Undue  Influence. 
In  equity  there  is  no  rule  defining-  inflexibly  what  kind  '^^    . , 

r  1   •  1     11    1  «.    •  equitable 

or  amount  of  compulsion  shall   be  sufficient  gi'ound   fur  doctrine 

(o)  Steele  v.  WiUiams,  supra.  Ch.  VII.,  p.  365. 

(p)  Atkinson  v.  Denby  (1861)  6  H.  (q)  Deio  v.  Parsons  (1819)  2  B.  & 

6  N.  778,  30  L.  J.  £x.  361,  in  Ex.  Ch  Aid.  562. 

7  ib.  ^U,  31  L.  J.  Ex.  362.   Supra, 

p  p  2 
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of  Undue  avoiding  a  transaction,  whether  by  way  of  agreement  or  by 
way  of  gift.  The  question  to  be  decided  in  each  case  is 
whether  the  party  was  a  free  and  vokmtary  agent  (r). 

Any  influence  brought  to  bear  upon  a  person  entering 
into  an  agreement,  or  consenting  to  a  disposal  of  property, 
which,  having  regard  to  the  age  and  capacity  of  the  party, 
the  nature  of  the  transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to  preclude  the 
exercise  of  free  and  deliberate  judgment,  is  considered 
by  courts  of  equity  to  be  undue  influence,  and  is  a  ground 
for  setting  aside  the  act  procured  by  its  employment. 
Gene-  "  The  principle  applies  to   every  case  where  influence 

the *prin-  ^®  acquired  and  abused,  where  confidence  is  reposed  and 
cipie.  betrayed  "(s).  Such  cases  are  thus  classified  by  Cotton  L.J. 
"First,  where  the  Court  has  been  satisfied  that  the  gift 
was  the  result  of  influence  expressly  used  by  the  donee  for 
the  purpose ;  second,  where  the  relations  between  the 
donor  and  donee  have  at  or  shortly  before  the  execution  of 
the  gift  been  such  as  to  raise  a  presumption  that  the 
donee  had  influence  over  the  donor.  In  such  a  case  the 
Court  sets  aside  the  voluntary  gift,  unless  it  is  proved  that 
in  fact  the  gift  was  the  spontaneous  act  of  the  donor 
acting  under  circumstances  which  enabled  him  to  exercise 
an  independent  will  and  which  justifies  the  Court  in 
holding  that  the  gift  was  the  result  of  a  free  exercise  of 
the  donor's  will.  The  first  class  of  cases  may  be  considered 
as  depending  on  the  principle  that  no  one  shall  be  allowed 
to  retain  any  benefit  arising  from  his  own  fraud  or  wrongful 
act.  In  the  second  class  of  cases  the  Court  interferes,  not 
on  the  ground  that  any  wrongful  act  has  in  fact  been 
committed  by  the  donee,  but  on  the  ground  of  public 
policy,  and  to  prevent  the  relations  which  existed  between 
the  parties  and  the  influence  arising  therefrom  being 
abused  "  (t).     Yet  in  many  cases  of  the  second  class  the 

(}•)  Williams  v.  Bayley  (1866)  L.  v.  Kay  (1859)  7  H.  L.  O.  at  p.  779. 
R.   1   H.  L.  200,  210,  35  L.  J.  Ch.  (t)  Allcard  v.  Skinner  (1887)   36 

717.  Ch.  Div.   145,    171,  56  L.   J.    Ch. 

(»)  Per   Lord  Kingsdown,  Smith  1052. 
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circumstances  might,  if  they  could  be  fully  brought  out, 

amount   to   proof  of  actual  compulsion  or  fraud   (it) ;  so 

that  it  may  perhaps  be  said  that  undue  influence  means 

an   influence  in  the  nature  of  compulsion  or  fraud,  the 

exercise  of  which  in  the  particular  instance  to  determine 

the  will  of  the  one  party  to  the  advantage  of  the  other  is 

not  specifically   proved,   but  is  inferred  from  an  existing 

relation  of  dominion  on  the  one  part  and  submission  on 

the  other  (v).     Given  a  position  of  general  and  habitual 

influence,  its  exercise  in  the  particular  case  is  presumed. 

But  affain,  this  habitual  influence  may  itself  be  presumed  General 
•      °  ,  _     y  1-   •  ,^     1      influence 

to  exist  as  a  natural  consequence  of  the  condition  oi  the  presumed 

parties,  though  it  be  not  actually  proved  that  the  one  ^'^^'^. 
'-       _  "  .        .  certain 

habitually  acted  as  if  under  the  domination  of  the  other,  relatione. 
There  are  many  relations  of  common  occurrence    in    life 
from  which  "  the  Court  presumes  confidence  put "  in  the 
general  course  of  affairs  "and  influence  exerted"  in  the 
particular  transaction  complained  of  (x). 

Persons  may  therefore  not  only  be  proved  by  direct 
evidence  of  conduct,  but  presumed  by  reason  of  standing 
in  any  of  these  suspected  relations,  as  they  may  be  called, 
to  be  in  a  position  of  commanding  influence  over  those 
from  whom  they  take  a  benefit.  In  either  case  they  are 
called  upon  to  rebut  the  presumption  that  the  particular 
benefit  was  procured  by  the  exertion  of  that  influence,  and 
was  not  given  with  due  freedom  and  deliberation.  They 
must  "  take  upon  themselves  the  whole  proof  that  the 
thing  is  righteous "  (y).     A  stringent  rule  of  evidence  is 


(?0  Cp.  per  Lindley  L.J.  36  Cb.  see  note  (k),  p.  560,  infra. 
Div.  at  p.  183.  {x)  Per  Lord  Kingsdown,  Smith 

(r)     In     Boyse     v.     Rosshorough  v.  Kay  (1859)   7  H.  L.  C.  750,  779. 
(1856-7)   6  H.  L.  C,  at  p.  48,  it  is  (y)  Gibson  v.  Jeyes  (1801)  6  Ves. 

said   that,    taking   the   words  in   a  266,  276.     The  like  burden  of  proof 

wide  sense,  all  undue  influence  may  is    cast    upon    those  who   take  any 

be  resolved  into  coercion  and  fraud:  benefit    under    a    will    which    they 

but   the    case    there    considered    is  have    themselves  been  instrumental 

that  of  a  will,  in  which  undue   in-  in    preparing  or  obtaining  :  Fulton 

fluence  has  a  more  restricted  mean-  v.  Atulreiv  (1875)  L.  R.  7  H.  L.  448, 

ing  than  in  transactions  inter  vivos  :  472,  44  L.  J.  P.  17. 
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imposed  as  a  safeguard  against  evasions  of  the  substantive 
law. 

"  Wherever  two  persons  stand  in  such  a  relation  that,  while  it  con- 
tinues, confidence  is  necessarily  reposed  by  one,  and  the  influence  which 
naturally  grows  out  of  that  confidence  is  possessed  by  the  other,  and  this 
confidence  is  abused,  or  the  influence  is  exerted  to  obtain  an  advantage 
at  the  expense  of  the  confiding  party,  the  person  so  availing  himself  of 
his  position  will  not  be  permitted  to  retain  the  advantage,  although  the 
transaction  could  not  have  been  impeached  if  no  such  confidential  relation 
had  existed  "  (z). 

"  Nothing  can  be  more  important  to  maintain  than  the 
jurisdiction,  long  asserted  and  upheld  by  the  Court,  in 
watching  over  and  protecting  those  who  are  placed  in  a 
situation  to  require  protection  as  against  acts  of  those  who 
have  influence  over  them,  by  which  acts  the  person  having 
such  influence  obtains  any  benefit  to  himself  In  such 
cases  the  Court  has  always  regarded  the  transaction  with 
jealousy  "  (a) — a  jealousy  almost  invincible,  in  Lord 
Eldon's  words  (6). 

"  In  equity  persons  standing  in  certain  relations  to  one  another,  such  as 
parent  and  child  (c),  man  and  wife  {d),  doctor  and  patient  (c),  attorney  and 
client  (/),  confessor  and  penitent,  guardian  and  ward  {ff),  are  subject  to 

(2)  Per  Lord  Chelmsford,  Tate  v.  as    to   persons    living    together    as 

Williamson  (1866)  2  Ch.  55,  61.  man  and  wife  though  not  lawfully 

(a)  Lord    Hatherley,   Turner    v.  married.       In    all    these   cases    the 

Collins  (1871)  7  Ch.  329,  338.  b\uden  of  proof  was  held  to  be  on 

(6)  ^a<c/t  V.  ZfaicA,  9  Ves.  at  p.  296.  the    man    (as    holding    under   such 

(c)    Archer   v.    Hudson    (1844)    7  circumstances    a    position     of     In- 

Beav.  551,  13  L.  J.  Ch.  380;  Turner  fluence)  to  support  the  transaction. 

V.  Collins  (1871)  7  Ch.  329,  41  L.  J.  It  m-iy  not  be  so  however  in  a  case 

Ch.  558.  of    mere    illicit     intercourse  :     see 

(rf)  Lord  Hardwicke's  remarks  in  Farmer  v.  Farmer  (1848)  1   H.  L. 

Crighy  v.  Cox  (1750)  1  Ves.  .sen.  517  C.  724,  752. 

(though  nut  the  decision,  for  it  was  (e)  Dent  v.  Bennett  (1839)  4  My. 

not  a  gift  but  a  purchase,  and  ap-  &  Cr.  269;  Ahearne  v.  Hogan  {I8ii) 

parently  there  was  no  evidence  to  Dru.    310  ;    s.   v.  Blackie  v.    Clark 

bear  out  the   charge    of    collusion),  (1852)  15  Beav.  at  p.  603. 
and  the  decision  in  Nedby  v.  Nedbii  (/)   Gibson  v.  Jeyes  (1801)  6  Ves. 

(1852)   5  De   G.   &  Sm.   377,  seem  266;  Holman  v.  Loynes  {l^bi)  iT). 

contra ;    but   see    Cobbett   v.    Brock  M.    G.    270,    23    L.    J.    Ch.    529  ; 

(1855)  20  Beav.  524;  Page  v.  Horne  Gresley  v.  Mousley  (1861)  4  De  G. 

(1846-8)    11    Beav.    227;    showing  &  J.  78,  94. 

that   there   is   a   fiduciary    relation  (g)  Hatch  v.  Hatch  (1804)  9  Ves. 

between     persons    engaged    to    be  297  ;  Maitland  v.  Irving  (1846)  15 

married  ;     and    Coulson   v.    Allison  Sim,  437, 
(1860)  2  D.  F.  J.  521,  524,  the  like 
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certain  presumptions  when  transactions  between  them  are  brought  in 
question  ;  and  if  a  gift  or  contract  made  in  favour  of  him  who  holds  the 
position  of  influence  is  impeached  by  him  who  is  subject  to  that  influence, 
the  courts  of  equity  cast  upon  the  former  the  burthen  of  pro\'ing  that  the 
transaction  was  fairly  conducted  as  if  between  strangers,  that  the  weaker 
was  not  unduly  impressed  by  the  natural  influence  of  the  stronger,  or  the 
inexperienced  overreached  by  him  of  more  mature  intelligence  "  (h). 

This  and  all  similar  specifications  are  merely  illustra- 
tive— "  As  no  Court  has  ever  attempted  to  define  fraud,  so 
no  Court  has  ever  attempted  to  define  undue  influence, 
which  includes  one  of  its  many  varieties  "  (i).  The  cases 
in  which  this  jurisdiction  has  been  actually  exercised  are 
considered  as  merely  instances  of  the  application  of  a 
principle  "  applying  to  all  the  variety  of  relations  in  which 
dominion  may  be  exercised  by  one  person  over  another"  (k). 
As  to  certain  well-known  relations,  indeed,  the  Court  is 
now  bound  by  authority  to  presume  influence.  As  to 
any  other  relation  which  the  Court  judges  to  be  of  a  con- 
fidential kind  it  is  free  to  presume  that  an  influence 
founded  on  the  confidence  exists,  or  to  require  such  proof 
thereof  as  it  may  think  fit. 

(h)  Per  Lord  Penzance,  Parfitt  v.  Phosphate  Co.  (1877)  3  App.  Ca.  at 

Lmvless  (1872)  L.  R.  2  P.  &  D.  462,  p.  1230.     But  is  not  personal  con- 

468,    41    L.   J.  P.   68.     It  is  to  be  fidence  essential  to  make  the  present 

noted   that   this  does  not  apply  to  doctrine  applicable  ?     And  has  any 

wills,  as  to  which  undue  influence  is  case  gone  the  length  of  casting  on  a 

never  presumed :  ib.  ;  Boyse  v.  Ros%-  promoter  the  burden  of  proving  in 

horovgh  (1856-7)  6  H.  L.  C.  2,  49  ;  the    first   instance   that  a  contract 

Hindson  v.    WeatheriU.  (1854)  5  D.  between  him  and  the  company  was 

M.  G.  301,  311,  313  :  though  a  dis-  a  fair  one? 

position  by  will  may  be  set  aside  as  (?)    Lindley    L.    J.   in   Allcard  v. 

well  as  an  act  inter  vivos  when  un-  Skinner  (1887)  36  Ch.  Div.  at  p.  183. 
due  influence  is  actually  proved:  but  (A)  Sir  S.  Romilly,  org.  Huguenin 

then,  it  s-emp,  the  influence  must  be  v.    Basehy    (1807)     14     Ves.    285, 

such  as  to  "  overpower  the  volition  adopted  by  Lord  Cottenham,  Dent 

without  convincing  the  judgment :"  \.  Bennett  {\iZ^)  A  M.y.  &  Cr.  269, 

Hall  V.  Hall  (1868)  L.  E.  1  P.  &  D.  277 ;  Billage  v.  Southee  (1852)  9  Ha. 

482,  37  L.  J.  P.  40.     See  Walker  v.  534,540.    Cp.D'Aguesseau((Euvres, 

Smith   (1861)   29  Beav.  394,  where  1.    299)    "  Parceque    la   rais-n    de 

between  the  same  parties  gifts  by  I'ordonnance  est  g^n^rale,  et  qu'elle 

will  were  supported  and  a  gift  inter  comprend  ^galement  tons  ceux  qui 

vivos  set  aside.     Lord  Penzance  has  peuvent    avoir  quelque  empire  sur 

added  to  the  list  of  suspected  rela-  I'esprit  des  donateurs,  vos  arrets  en 

tions  that  of  promoters  of  a  company  ont  t^tendu  la  disposition  aux  maitres, 

to    the    company    which    is    their  aux  mddecins,  aux  confesseurs." 
creature  :  Erlanger  v.  New  Sombrero 
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Burden  of 
proof 
where  no 
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relation. 

Auxiliary 
rules  and 
doctrines 
on  special 
points. 


It  has  even  been  said  (l)  that  in  every  case  where  "  one 
person  obtains,  by  vohmtary  donation,  a  large  pecuniary 
benefit  from  another,"  the  person  taking  the  benefit  is 
bound  to  show  "that  the  donor  voluntarily  and  deliberately 
performed  the  act,  knowing  its  nature  and  effect ;  "  that 
for  this  purpose  a  voluntary  donation  means  any  trans- 
action in  which  one  person  confers  a  large  pecuniary 
benefit  on  another,  though  it  may  be  in  form  a  contract  (m); 
and  that  such  is  the  rule  whether  there  is  any  confidential 
relation  or  not.  But  these  dicta,  though  not  expressly 
contradicted  in  any  reported  case,  are  certainly  not  law. 
There  is  no  general  presumption  against  the  validity  of 
gifts  as  such  (n).  Where  grounds  of  unfavourable  pre- 
sumption exist,  it  is  easier  to  set  aside  a  mere  gift  than  a 
transaction  from  which  the  plaintiff  has  derived  some 
benefit,  though  not  adequate  to  what  was  given  for  it;  and 
attempts  to  disguise  a  gift  as  a  dealing  for  value  are 
almost  always  fatal.  Beyond  this,  it  is  conceived,  the  law 
does  not  go. 

In  the  absence  of  any  special  relation  from  which  in- 
fluence is  presumed,  the  burden  of  proof  is  on  the  person 
impeaching  the  transaction  (o),  and  he  must  show  affir- 
matively that  pressure  or  undue  influence  was  employed. 

Having  thus  stated  the  fundamental  rules,  we  may  pro- 
ceed to  say  something  more  of — 

(1)  The  auxiliary  rules  applied  by  courts  of  equity  to 
voluntary  gifts  in  general : 

(2)  The  like  as  to  the  influence  presumed  from  special 
relations,  and  the  evidence  required  in  order  to  rebut  such 
presumption : 


{I)  By  Lord  Romilly  in  Cooke  v. 
Lamotte  (1851)  15  Beav.  234,  240, 
21  L.  J.  Ch.  371,  and  Horjhton  v. 
Hoghton  (1852)  15  Beav.  275,  298, 
Cp.  per  Lord  Hatherley  in  Phillips 
V.  MulUngs  (1871)  7  Ch.  244,  246, 
41  L.  J.  Ch.  211. 

(»i)  E.  y.  Cooke  v.  Lamotte  (1851) 
15  Beav.  234,  21  L.  J.  Ch.  371  ; 
Dent  V.  Bennett  (1839)  4  My.  &  Cr. 


269,  273. 

(w)  If  there  were,  the  elaborate 
discussion  which  took  place  e.  g.  in 
Allcard  v.  Skinner,  36  Ch.  Div.  145, 
would  have  been  superfluous. 

(o)  Blackie  v.  Clark  (1852)  15 
Beav.  595  ;  Toker  v.  Toker  (1863) 
31  Beav.  629,  3  D.  J.  S.  487,  32  L. 
J.  Ch.  322. 
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(3)  What  are  the  continuing  relations  between  the 
parties  from  which  influence  has  been  presumed  : 

(4)  From  what  circumstances,  apart  from  any  continuing 
relation,  undue  influence  has  been  inferred  :  and  herein  of 
the  doctrine  of  equity  as  to  sales  at  an  undervalue  and 
"  catching  bargains  "  : 

(5)  The  limits  of  the  right  of  rescission. 

1.  As  to  voluntary  dispositions  in  general.     (Cp.  Da  v.  Voluntary 
Conv.  3.  pt.  1.  Appx.  No.  4.)  tionsgene- 

A  voluntary  settlement  which  deprives  the  settler  of  the  '"^^^y- 
immediate  control  of  the  property  dealt  with,  though  it  be 
made  not  for  the  benefit  of  any  particular  donee,  but  for 
the  benefit  of  the  settlor's  children  or  family  generally,  and 
free  from  any  suspicion  of  unfair  motive,  is  not  in  a  much 
better  position  than  an  absolute  and  immediate  gift.  It 
seems  indeed  doubtful  whether  the  Court  does  not  consider 
it  improvident  to  make  in  general  indefinite  contemplation 
of  marriage  the  same  kind  of  settlement  which  in  contem- 
plation and  consideration  of  a  definitely  intended  marriage 
it  is  thought  improvident  not  to  make  {/)). 

It  is  conceived  that  the  ground  on  which  such  disposi- 
tions are  readily  set  aside  at  the  instance  of  the  settlor's 
representatives  is  not  the  imprudence  of  the  thing  alone, 
but  an  inference  from  that,  coupled  with  other  circum- 
stances— such  as  the  age,  sex,  and  capacity  of  the  settlor — 
that  the  effect  of  the  act  was  not  really  considered  and 
understood  at  the  time  when  it  was  done  (g). 

The  absence  of  a  power  of  revocation  has  often  been  As  to 
insisted  upon  as  a  mark  of  improvidence  in  a  voluntary  ^g^ca-**^ 
settlement ;  and  it  has  been  even  held  to  be  in  itself  an  tion. 

{p)  Everittv.EveriU  (1870)  10  Eq.  Div.  at  p.  281,  52  L.  J.  Ch.  661; 

405,    39    L.  J.  Ch.  777;  but  here  James  v.  Couchman  (1885)  29  Ch-B. 

some  of  the  usual   [  rovisions  were  212.     So  common  ignorance  or  mis- 

omittfcd.  take  of  both  parties  as  to  the  effect 

(q)    lb.  ;    Prideaux    v.    Lonsdale  of  an  instrument  may  sometimes  be 

(1863)  1  D.  J.  S.  433  :  this  ground  inferred  on  the  face  of  it  from  its 

is  strongly  taken  by  Jessel  M.  R.  in  unreasonable  or  unusual  character  : 

Dutton  V.  Thompson  (1883)  23  Ch.  see  p.  481,  supra. 
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almost  fatal  objection:  but  the  doctrine  now  settled  by  the 
Court  of  Appeal  is  that  it  is  not  conclusive,  but  is  only  to 
be  taken  into  account  as  matter  of  evidence,  and  is  of  more 
or  less  weight  according  to  the  other  circumstances  of  each 
case  (r). 

It  was  a  rule  of  Chancery  practice  that  a  voluntary 
settlement  could  not  be  set  aside  at  the  suit  of  a  de- 
fendant. The  person  impeaching  it  had  to  do  so  by  a 
substantive  proceeding  in  either  an  original  or  a  cross 
suit  (s).  Under  the  new  practice  he  will  proceed  by 
counter-claim  if  sued  on  the  deed. 


Special 
relations. 

Age,  &c. 
not  ma- 
terial. 


Influence 
presumed 
to  con- 
tinue. 


2.  Auxiliary  rules  as  to  the  influence  presumed  from 
special  relations. 

The  principle  on  which  the  Court  acts  in  such  cases  is 
not  affected  either  by  the  age  or  capacity  of  the  person 
conferring  the  benefit,  or  by  the  nature  of  the  benefit 
conferred  (t). 

"  "Where  a  relation  of  confidence  is  once  established, 
either  some  positive  act  or  some  comjjlete  case  of  abandon- 
ment must  be  shown  in  order  to  determine  it : "  it  will  not 
be  considered  as  determined  whilst  the  influence  derived 
from  it  can  reasonably  be  supposed  to  remain  (t). 

Where  the  influence  has  its  inception  in  the  legal 
authority  of  a  parent  or  guardian,  it  is  presumed  to  con- 
tinue for  some  time  after  the  termination  of  the  legal 
authority,  until  there  is  what  may  be  called  a  complete 
emancipation,  so  that  a  free  and  unfettered  judgment  may 
be  formed,  independent  of  any  sort  of  control  (u).  It  is 
obvious  that  without  this  extension  the  rule  would  be 
practically  meaningless.     It  is  said  that  as  a  general  rule 


(r)  Hall  V.  Hall  (1873)  8  Ch.  430, 
42  L.  J.  Ch.  444,  where  the  former 
cases  are  reviewed. 

(s)  Way's  tr.  (1864)  2  D.  J.  S. 
365,  372,  34  L.  J.  Ch.  49  ;  Half  v. 
Hall  (1873)  14  Eq.  365,  377. 

(t)  Per  Turner  L.  J.  Rhodes  v. 
Bate  (1866)  1  Ch.  252,  257,  260,  35 


L.  J.  Ch.  267  ;  Holman  v.  Loynes 
(1854)  4  D.  M.  G.  270,  283,  23  L.  J. 
Ch.  529. 

(«)  Archer  v.  Hudson  (1844)  7 
Beav.  551,  560.  13  L.  J.  Ch.  380; 
Wright  V.  Vanderplank  (1855)  8  D. 
M.  G.  133,  137,  146,  25  L.  J.  Ch. 
753. 


CONFIDENTIAL   RELATIONS.  587 

a  year  should  elapse  from  the  termination  of  the  authority 
before  the  judgment  can  be  supposed  to  be  wholly  emanci- 
pated :    this  of  course    does  not  exclude   actual  proof  of 
undue  influence  at  any  subsequent  time  (x).     With  regard  Evidence 
to  the  evidence  to  be  adduced  to  rebut  the  presumption  in  to  rebut 
a  transaction  between  a  father  and  a  son  who  has  recently  ^^q^^^q™^' 
attained  majority,  the   father  is  bovmd    "  to  show  at  all  influence, 
events  that  the  son  was  reallv  a  free  agent,  that  he  had  Father 
adequate  independent  advice  .  .  .  that  he  perfectly  under- 
stood the  nature  and  extent  of  the  sacrifice  he  was  making, 
and  that  he  was  desirous  of  making  it." 

"So  again,  where  a  solicitor  purchases  or  obtains  a  benefit  from  a  client,  Solicitor 
a  court  of  equity  expects  him  to  be  able  to  show  that  he  has  taken  no  ^^^  client, 
advantage  of  his  professional  position  ;  that  the  client  was  bo  dealing 
with  him  as  to  be  free  from  the  influence  which  a  solicitor  must  necessarily 
possess,  and  that  the  solicitor  has  done  as  much  to  protect  his  client's 
interest  as  he  would  have  done  in  the  case  of  a  client  dealing  with  a 
etranger"  (y). 

He  must  give  all  the  reasonable  advice  against  himself 
that  he  would  have  given  against  a  third  person  (z).  And 
he  must  not  deal  with  his  client  on  his  o^vn  account  as  an 
undisclosed  principal.  "  From  the  very  nature  of  things, 
where  the  duty  exists  that  he  should  give  his  client  advice, 
it  should  be  disinterested  advice  ;  he  cannot  properly  give 
that  advice  when  he  is  purchasing  himself  without  telling 
his  client  that  he  is  purchasing  "  («).  If  the  client  becomes 
bankrupt,  his  trustee  is  entitled  to  the  benefit  of  this 
special  duty  (6). 

The  result  of  the  decisions  has  been  thus  summed  up 
))}•  the  Judicial  Committee  of  the  Privy  Council.     "  The 

(as)  See  per    Lord    Cranworth,  7  solicitor. 

H.  L.  C.  at  p.  772.  (z)  Gibson  v.  Jeyes  (1801)  6  Ves. 

(y)  Saveryy.  Kim/  (1865)  5  H.  L.  266,  278.     As  to  sulicitor's  chargt-s 

C.  at  p.  655,  25  L.  J.  Ch.  482.    Cas-  see  Lyddon  v.  Moss  (1859)  4  De  G-. 

hc/me  V.  Bursham  (1839)  2  Beav.  76,  &  J.  1C4. 

seems  not  quite  consistent  with  this,  (a)    McPlierson    v.     Watt    (1877) 

but  there  the  plaintiff  was  not  the  (Sc),  -3  App.  Ca.  254,  272. 

client  himself  but  bis  assignee  in  (6)    Luddy's     Trustee     v.    Peard 

insolvency,  and  the  client's  ownevi-  (1886)  .33  Ch,  D,  500. 
dence  was  r<*ther  favourable  to  the 
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Court  does  not  hold  that  an  attorney  is  incapable  of  pur- 
chasing from  his  client ;  but  watches  such  a  transaction 
with  jealousy,  and  throws  on  the  attorney  the  onus  of 
showing  that  the  bargain  is,  speaking  generally,  as  good 
as  any  that  could  have  been  obtained  by  due  diligence 
from  any  other  purchaser"  (c).  He  is  not  absolutely  bound 
to  insist  on  the  intervention  of  another  professional  adviser. 
But  if  he  does  not,  he  must  not  be  surprised  at  the  trans- 
action being  disputed,  and  may  have  to  pay  his  own  costs 
even  if  in  the  result  it  is  upheld. 

"  The  broad  principle  on  which  the  Court  acts  in  cases  of  this  descrip- 
tion is  that,  wherever  there  exists  such  a  confidence,  of  whatever  character 
that  confidence  may  be,  as  enables  the  person  in  whom  confidence  or 
trust  is  reposed  to  exert  influence  over  the  person  trusting  him,  the  Court 
will  not  allow  any  transaction  between  the  parties  to  stand  unless  there 
has  been  the  fullest  and  fairest  explanation  and  communication  of  every 
particular  resting  in  the  breast  of  the  one  who  seeks  to  establish  a  con- 
Iract  with  the  person  so  trusting  him  "  (d). 

In  other  words,  every  contract  entered  into  by  persons 
standing  in  such  a  relation  is  treated  as  being  uberrimae 
jidei,  and  may  be  vitiated  by  silence  as  to  matters  which 
one  of  two  independent  parties  making  a  similar  contract 
would  be  in  no  way  bound  to  communicate  to  the  other  ; 
nor  does  it  matter  whether  the  omission  is  deliberate,  or 
proceeds  from  mere  error  of  judgment  or  inadvertence  (e). 

Thus  a  medical  attendant  who  makes  with  his  patient  a 
contract  in  any  way  depending  on  the  length  of  the  patient's 
life  is  bound  not  to  keep  to  himself  any  knowledge  he  may 
have  professionally  acquired,  whether  by  forming  his  own 
opinion  or  by  consulting  with  other  practitioners,  as  to  the 
probable  duration  of  the  life  (/).     Perhaps  the  only  safe 


(c)  Pisani  V.  A.-G.  for  Gihndtar 
(1874)  L.  E.  5  P.  C.  516,  536,  540. 
According  to  Morr/an  v.  Minett  (1877) 
6  Cb.  D.  638,  there  is  a  still  more 
stringent  rule  as  to  gifts — an  abso- 
lute rule  of  law  "that  while  the 
relation  of  solicitor  and  client  sub- 
sists the  solicitor  cannot  take  a  gift 
from  his  client."     Sed  qu.     See  at 


end  of  this  chapter. 

{d)  Ptr  Page  Wood  V.-C.  Tate 
V.  Williamson  (1866)  1  Eq.  at  p. 
536. 

(c)  Molony  v.  Kernan  (1842)  2  Dr. 
&  W.  at  p.  39. 

(/)  Popham  V.  Brooke  (1828)  5 
E-uss.  8. 
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way,  and  certainly  the  best,  is  to  avoid  such  contracts 
altogether. 

In  Gro^venor  v.  Sherratt  (g),  where  a  mining  lease  had 
been  granted  by  a  young  lady  to  her  brother-in-law  (the 
son  of  her  father's  executor)  and  uncle,  at  the  inducement 
of  the  said  executor,  "  in  whom  she  placed  the  greatest 
confidence,"  it  was  held  that  it  was  not  enough  for  the 
lessees  to  show  that  the  terms  of  the  lease  were  fair ;  they 
ought  to  have  shown  that  no  better  terms  could  possibly 
have  been  obtained ;  and  as  they  failed  to  do  this,  the 
lease  was  set  aside  (h). 

This  comes  very  near  to  the  case  of  an  agent  dealing  on 
his  own  account  with  his  principal,  when  "it  must  be 
proved  that  full  information  has  been  imparted,  and  that 
the  agreement  has  been  entered  into  with  perfect  good 
faith."  Nor  is  the  agent's  duty  altered  though  the 
proposal  originally  came  from  the  principal  and  the  prin- 
cipal shows  himself  anxious  to  complete  the  transaction  as 
it  stands  (i).  The  same  rules  apply  to  an  executor  who 
himself  becomes  the  purchaser  of  part  of  his  testator's 
estate  (k).  But  this  obligation  of  agents  and  trustees  for 
sale  appears  (as  we  have  already  considered  it,  p.  272, 
above)  to  be  incidental  to  the  special  nature  of  their  em- 
ployment, and  to  be  a  duty  founded  on  contract  rather 
than  one  imposed  by  any  rule  of  law  which  guards  the 
freedom  of  contracting  parties  in  general. 

The  duty  cast  upon  a  solicitor,  or  other  person  in  a  like 
position  of  confidence,  who  deals  on  his  own  account  with 


ig)  (1860)  28  Beav.  659,  663.  (s.    17,  illust.  a):  but  if  "  B.  ia  A. 'a 

(A)  This  ia  an  extreme  case.    The  daughtei'  and  is  just  come  of  a<»e 

Indian  Contract  Ac%  s,  16,  does  not  here  the  relation  of  the  parties  would 

seem  to  go  so  far.     It  does  make  it  make   it  A.'s   duty  to  tell   B.  if  the 

the  duty   of  a  contracting  party  in  horse  is  unsound  "  [ib.  illust.  6). 
loco  2M7-entis  to  the  other  to  diacloae  {i)    Dally   v.    Wonhani    (1863)   33 

all    material    facts:    "A.   sells   by  Beav.  154. 

auction   to   B.    a   horse    which    A.  (k)  iJaAe;' v.  iieaci  (1854)  18  Beav. 

knows    to    be    unsound.     A.    says  398 ;     where    however     relief    was 

nothing  to  B.  about  the  horse's  un-  refused  on  the  ground  of  17  years' 

soundnf-s9.    This  is  not  fraud  in  A."  delay. 
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his  client,  of  disclosing  all  material  circumstances  within 
his  knowledge,  does  not  however  bind  him  to  communicate 
a  "  speculative  and  consequential  "  possibility  which  may 
affect  the  future  value  of  the  subject-matter  of  the  trans- 
action, but  which  is  not  more  in  his  own  knowledge  than 
in  the  client's  (I). 

It  must  not  be  forgotten  that  the  suspicion  with  which 
dealings  between  parents  and  children  presumably  still 
under  parental  influence  are  regarded  by  courts  of  equity 
is  to  a  certain  extent  counteracted  by  the  favour  with 
which  dispositions  of  the  kind  known  as  family  arrange- 
ments are  treated.  In  many  cases  a  balance  has  to  be 
struck  between  these  partly  conflicting  presumptions. 
"  Transactions  between  parent  and  child  may  proceed  upon 
arrangements  between  them  for  the  settlement  of  property, 
or  of  their  rights  in  property  in  which  they  are  interested. 
In  such  cases  this  Court  regards  the  transactions  with 
favour.  It  does  not  minutely  weigh  the  considerations  on 
one  side  or  the  other.  Even  ignorance  of  rights,  if  equal 
on  both  sides,  may  not  avail  to  impeach  the  transaction  (Tii). 
On  the  other  hand,  the  transaction  may  be  one  of  bounty 
from  the  child  to  the  parent,  soon  after  the  child  has 
attained  twenty-one.  In  such  cases  this  Court  views  the 
transaction  with  jealousy,  and  anxiously  interposes  its  pro- 
tection to  guard  the  child  from  the  exercise  of  parental 
influence  "  (n). 


(I)  Edwards  v.  Meyrick  (1842)  2 
Ha.  60,  74 ;  Holmanw.  Loynes  (1854) 
4  D.  M.  G.  at  p.  280. 

{m)  Perhaps  it  is  safer  to  say  that 
the  "almost  invincible  jealousy"  of 
the  Court  is  reduced  to  "  a  reason- 
able degree  of  jealousy :  "  op.  Lord 
Eldon's  language  in  Hatch  v.  Hatch 
(1804)  9  Ves.  at  p.  296,  and  Twcd- 
dell  V.  Twcdddl  (1822)  Turn.  &  R. 
at  p.  13.  On  the  question  of  con- 
sideration see  Williains  v.  Williams 
(1866-7)  2  Ch.  294,  304,  36  L.  J. 
Ch.  200. 

(w)  Baker  v.  Bradley  (1855)  7  D, 
M.  G.  597,  620.  See  also  Wallace 
v.  Wallace  (1842)  2  Dr.  &  W.  452, 


470  ;  Bellamy  v.  SabiTie  (1835)  2  Ph. 
425,  439;  HoyMon  v.  Hoyhton  (1852) 
15  Beav.  278,  300  ;  and  on  the  doc- 
trine of  family  arrangement  not 
applying  when  a  son  without  con- 
sideration gives  up  valuable  rights 
to  his  father.  Saver y  v.  King  (1856) 
5  H.  L.  C.  at  p.  657.  A  sale  by  a 
nephew  to  his  [great]  uncle  of  his 
reversionary  inteiest  in  an  estate  of 
which  the  uncle  is  tenant  for  life  is 
not  a  family  arrangement;  Talbot  v. 
Stmiforth  (1861)^1  J.  &  H.  484, 
501.  As  to  the  amount  of  notice 
that  will  affect  a  purchaser,  Bain- 
brigge  v.  Browne  (1881)  18  Ch.  D. 
188,  50  L.  J.  Ch.  522. 
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It  must  be  observed  that  the  rules  concerning  gifts,  or 
transactions  in  the  form  of  contract  which  are  substantially 
gifts,  from  a  son  to  a  father,  do  not  apply  to  the  converse 
case  of  a  gift  from  an  ancestor  to  a  descendant :  there  is 
no  presumption  against  the  validity  of  such  a  gift,  for  it 
may  be  made  in  discharge  of  the  necessary  duty  of  pro- 
viding for  descendants  (o). 

3.  Relations  between  the  parties  from  which  influence  Relations 

■u        V  J  from 

has  been  presumed.  which 

It  would  be  useless  to  attempt  an  exact  classification  of  influence 
that  which   the   Court  refuses  on  principle  to  define  or 
classify :  but  it  may  be  convenient  to   follow  an  order  of 
approximate  analogy  to  the  cases  of  well-known  relations 
in  which  the  presumption  is  fiilly  established. 

A.  Relations  in  which  there  is  a  power  analogous  to  that  Cases 

„  J  ,.  analogous 

ot  parent  or  guardian.  to  parent 

and  child 

Uncle  in  loco  parentis  and  niece  ;  Archer  v.  Hudson  (1844)  7  Beav.  551, 
13  L.  J.  Ch.  380  ;  Maitland  v.  Irving  (1846)  15  Sim.  437.  Step-father  in 
loco  parentis  and  step-daughter  ;  Kempson  v.  Ashbee  (1874)  10  Ch.  15,  44  L. 
J.  Ch.  195  ;  Espey  v.  Lake,  10  Ha.  260.  Executor  of  a  will  (apparently  in 
a  like  position)  and  the  testator's  daughter;  Grosvenor  v.  Sherratt  (1860) 
28  Beav.  659. 

Husband  of  a  minor's  sister  with  whom  the  minor  had  lived  for  some 
time  before  he  came  of  age  :  Griffin  v.  Deveuille  (1781)  3  P.  Wms.  131,  v. 
But  the  mere  fact  of  a  minor  living  with  a  relative  of  full  age  does  not 
raise  a  presumption  of  influence  ;  or  the  presumption,  if  any,  is  rebutted 
by  proof  of  business-like  habits  and  capacity  on  the  donor's  part :  Taylor 
V.  Johnston  (1882)  19  Ch.  D.  603,  51  L.  J.  Ch.  879. 

Two  sisters  living  together,  of  whom  one  was  in  all  respects  the  head  of 
the  house,  and  might  be  considered  as  in  loco  parentis  towards  the  other, 
though  the  other  was  of  mature  years  :  Harvey  v.  Mount  (1845)  8  Beav. 
439.  Brother  and  sister,  where  the  sister  at  the  age  of  46  executed  a 
voluntary  settlement  under  the  brother's  advice  and  for  his  benefit:  Sharp 
V.  Learh  (1862)  31  Beav.  491. 

Husband  and  wife  on  the  one  part,  and  aged  and  infirm  aunt  of  the 
wife  on  the  other  :   Griffiths  v.  Robins  (1818)  3  Mad.  191. 

Distant  relationship  by  marriage  :  the  donor  old,  infirm,  and  his  sound- 
ness of  mind  doubtful  j  great  general   confidence  in  the  donee,  who  was 

(o)  Beanland  v.  Bradley  (1854)  2  Sm.  &  G.  339. 
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treated  by  him  as  a  son  :  Steed  v.  Galley  (1836)  1  Kee.  620.  This  rather 
than  the  donor's  insanity  seems  the  true  ground  of  the  case,  see  p.  644. 

Keeper  of  Lunatic  Asylum  and  recovered  patient:  Wright  v.  Proud 
(1806)  13  Ves.  136. 

There  are  also  cases  of  general  control  obtained  by  one  person  over 
another  without  any  tie  of  relationship  or  lawful  authority  :  Bridgman  v. 
Gree7i  (1755)  2  Ves.  Sr.  627,  Wilm.  58,  where  a  servant  obtained  complete 
control  over  a  master  of  weak  understanding  :  Kaij  v.  Smith  (1856)  21 
Beav.  522,  affirnjed  nom.  Smith  v.  Kay  (1859)  7  H.  L.  C.  750,  where  an 
older  man  living  with  a  minor  in  a  joint  course  of  extravagance  induced 
him  immediately  on  his  coming  of  age  to  execute  securities  for  bills 
previously  accepted  by  him  to  meet  the  joint  expenses. 

In  Lloyd  v.  Clark  (1843)  6  Beav.  309,  the  influence  of  an  officer  over 
his  junior  in  the  same  regiment  wa^  taken  into  account  as  increasing  the 
weight  of  other  suspicious  circumstances  ;  but  there  is  nothing  in  the  case 
to  warrant  including  the  position  of  a  superior  ©fficer  in  the  general 
category  of  "  suspected  relatione." 

Cases  B.  Positions  analogous  to  that  of  solicitor. 

analogous 

to  solicitor      Certificated  conveyancer  acting  as  professional  adviser :  Rhodes  v.  Bate 
and  client,  (i^qq)   i  ch.  252,  35  L.  J.  Ch.   267.     Counsel  and  confidential   adviser  : 
Broiui  V.  Kennedy  (1863)  33  Beav.  133,  148,  4  D.  J.  S.  217. 

Confidential  agent  substituted  for  solicitors  in  general  management  of 
aflfairs  :  Huguenm  v.  Baseley  (1807)  14  Ves.  273  (p). 

A  person  deputed  by  an  elder  relation,  to  whom  a  young  man  applied  for 
advice  and  assistance  in  pecuniary  difficulties,  to  ascertain  the  state  of  his 
affairs  and  advise  on  relieving  him  from  his  debts  :  Tate  v.  Williamson 
(1866)  1  Eq.  528,  2  Ch.  55. 

The  relation  of  a  medical  attendant  and  his  patient  is  treated  as  a  con- 
fidential relation  analogous  to  that  between  solicitor  and  client  :  Dent  v. 
Bennett  (1839)  4  My.  &  Cr.  269  ;  BiUage  v.  Southee  (1852)  9  Ha.  534  ; 
Ahearne  v.  Hogan  (1844)  Dru.  310  ;  though  in  Blackie  v.  Clark  (1852)  15 
Bea.  595,  603,  somewhat  less  weight  appears  to  be  attached  to  it.  It  does 
not  appear  in  the  last  case  whether  the  existence  of  "  anything  like  undue 
persuasion  or  coercion  "  (p.  604)  was  merely  not  proved  or  positively 
disproved  :  on  the  supposition  that  it  was  disproved  there  would  be  no 

(p)  A  fortiori,  where  characters  Molony  v.  Kernan  (1842)  2  Dr.  & 

of  steward  and  attorney   are  com-  W.ZY;  Lord  Seise y\.  Rhoades(\%2i) 

bined  :  Harris  v.  Tremenheere  (1808)  2  Sim.  &  St.  41, 1  Bli.  1.  In  Rossiter 

15    Ves.    34.     A    flagrant    case    is  v.   Walsh   (1843)    4  Dr.  &  W,  485, 

Baker  v.  Loader   (1872)  16   Eq.  49,  where  the  transaction  was  between 

42  L.  J.   Ch.   113.     Cp.  Moxon  v.  an  agent  and  a  sub-agent    of    the 

Pat/yte  (1873)  8   Ch.  881,   43  L.J.  same  principals,  the  case  was  put  by 

Ch.  240,  where  however  the  facts  the  bill  (p.  487),  but  not  decided,  on 

are  not  given  in  any  detail.     As  to  the    ground    of    fiduciary   relation, 

a  land  agent  purchasing  or  taking  a  Sie  p.  589,  above, 
lease    from    his    principal,   see   also 
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iacoasHtency  with  the  other  authorities'.  For  another  unsuccessful  attempt 
to  set  aside  a  gift  to  a  medical  attend  in  t,  see  Pratt  v.  Barker  (1826)  1  Sim. 
1,  4  Russ.  507;  there  the  donor  was  advised  by  his  own  solicitor,  who  gave 
positive  evidence  that  the  act  was  free  and  deliberate. 

C.  Spiritual  intiuence.  Spiritual 

^  influence 

mixed 

It  is  said  thit  influenee  would  be  presumed  as  between  a  clergyman  or  character 
any  persoi  in  the  habit  of  ioaparting  religious  instruction  and  another  ^'  the 
person  placing  coafidence  in  him  :  Dent  v.  Bennett.  7  Sim.  at  p.  546. 
There  ha -e  beei  two  renarkable  m id n'n  cases  of  spiritual  influence  in 
which  there  were  claims  to  spiritual  power  and  extra irdioary  gifts  on  the 
one  side,  and  implicit  belief  in  such  claims  on  the  other;  it  was  not 
necessary  to  rely  merely  on  the  p.-tsumption  of  infl  lence  resulting  there- 
from, for  the  evi  lence  which  proved  the  relation  of  spiritual  confidence 
also  went  far  to  prove  as  a  fact  ia  each  case  that  a  general  intiuence  and 
control  did  actually  result :  No'tidf/e  v.  Prince  (1860)  2  Gill.  246,  29  L.  J. 
Ch.  857  ;  Lj/on  v.  Home  (1868)  6  Eq.  655,  37  L.  J.  Cb.  674  (q).  In  the 
former  case  at  all  events  there  was  gross  imposture,  bub  the  spiritual 
dominion  alone  would  have  been  sufficient  ground  to  set  aside  the  gift :  for 
the  Court  considered  the  iofluence  of  a  minister  of  religion  over  a  person 
under  his  direct  spiritual  chirge  to  be  stronger  than  that  arising  from  any 
other  relation  (r).  Th  ;re  seems  to  have  been  also  in  Norton  v.  Belty  (1764) 
2  Edjn,  286,  the  earliest  rep  irted  case  of  this  chss,  a  considerable  admix- 
ture of  actual  fraud  and  imp  isition. 

A  peouliar  cise  is  AJh::ird  v.  Skinner  (1887)  36  Cb.  Dlv.  145,  56  L.  J. 
C'l.  1052.  The  plaintiff,  a  lady  of  full  age,  had  joined  a  religious  sister- 
hood, a  ipirently  of  her  own  mere  motion  and  free  will.  Its  rules,  known 
to  her  befoie  she  applied  for  admission,  required  the  members  to  abandon 
all  their  individual  property  ;  not  necessarily  to  the  sisterhood,  but  the 
conimnn  practice  was  to  give  it  to  the  superior  for  the  purposes  of  the 
sisterh  )od.  Other  rules  required  strict  obedience  to  the  superior, 
restraiaed  comm  uication  with  "  externs  "  about  the  affairs  of  the  convent, 
and  forbade  men\b  is  to  ''seek  advice  of  any  extern  without  the  superior's 
leave."  A-,  various  times  after  entering  the  sisterhood  the  plaintiff  made 
transfers  of  coasilerable  sums  of  money  and  stock  to  the  superior,  in  fact 
'•gave  a  A  ay  practically  all  she  could."  After  some  years  she  left  the 
sisterhood,  aid  after  neirly  six  years  more  she  claimed  the  return  of  the 
funds  remaining  in  the  superi  ir's  haads.  It  was  held  that,  having  regard 
to  the  position  of  the  plaintiff  as  a  member  of  the  sisterlioo .1,  aid  to  the 
rules  she  had  undertaken  to  obey,  especially  the  rules  against  commanica- 


[q)  In  Zi/o/i  v.  ifo«ic  the  evi  lence  conclusion:   the   case   is   therefore 

appears  to  have  been  in  a  very  un-  more  curious  than  iastructive. 
SiitisfdCtory  condition,  ami  on  in  my  ()•)  2  Giff.  269,  270. 

particulais  to  have  lei  to  no  deiiiite 

P.  <i    ii 
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tion  with  "extaras,"  she  was  not  a  free  agent  at  the  time  of  miking  the 
gifts.  Bat  the  majority  of  the  Court  held  that  her  subiequent  conduct 
amounted  to  confirmation. 

Th3  authority  ot  ffar/uenin  v.  Baseley  (1807)  14  Ves.  27-5,  as  to  fiis 
particular  kiad  of  influence,  is  t)  be  foind  not  in  the  jidgment,  which 
proceeds  on  the  grjund  of  confidential  asfency,  but  in  Sir  S.  Romilly's 
arga-nent  in  reply,  to  which  repea'sed  judicial  approval  has  given  a  weight 
scarcely  if  at  all  inferior  to  that  of  the  decision  itsalf. 

Undue  4,  Circumstances  held  to  amount  to  proof  of  undue  in- 

influence  .... 

without      nuence,  apart  irom  any  continuing  relation. 

fiduciary         j^  g^  ^g^gg  where  a  father  grave  security  for  the  amount  of 

relation.  _  ,  °  ■'  , 

Securities  certain  notes  believed  to  have  been  forged  by  his  son,  the 

obtained     holders  giving  him  to  understand  that  otherwise  the  son 

sure :         would  be  prosecuted  for  the  felony,  the  agreement  was  set 

Williams    g,gi(je    a^  y^Qii  QT^  t.he  ground  that  the  father  acted  under 
'(•.  Bayley.  '  ^ 

undue  pressure  and  was  not  a  free  and  voluntary  agent, 

as  because  the  agreement  was  in  itself  illegal,  as  being 
substantially  an  agreement  to  stifle  a  criminal  prosecu- 
tion (s). 

In  Ellis  V.  Barker  {t)  the  plaintiff's  interest  under  a  will 
was  practically  dependent  as  to  part  of  its  value  on  his 
being  accepted  as  tenant  of  a  farm  the  testator  had  occu- 
pied as  yearly  tenant.  One  of  the  trustees  was  the  land- 
lord's steward,  and  in  order  to  induce  the  plaintiff  to  carry 
out  the  testator's  supposed  intentions  of  providing  for  the 
rest  of  the  family  he  persuaded  the  landlord  not  to  accept 
the  plaintiff  as  his  tenant  unless  he  would  make  such  an 
arrangement  with  the  rest  of  the  family  as  the  trustees 
thought  right.  Under  this  pressure  the  arrangement  was 
executed  :  it  was  practically  a  gift,  as  there  was  no  real 
question  as  to  the  rights  of  the  parties.  Afterwards  the 
deeds  by  which  it  was  made  were  set  aside  at  the  suit  of 
the  plaintiff,  and  the  trustees  (having  thus  unjustifiably 
made  themselves  partisans  as  between  their  cestuis  que 
trust)  had  to  pay  the  costs. 

(s)    Williams  v.  Baylei/  (1866)  L.  (t)  (1871)  7  Ch.  104,  41  L  J.  Ch. 

R.  1  H.  L.  200,  .35  L.  J.  Ch.  717  ;       04. 
cp.  p.  314,  above. 
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These  are  the  most  distinct  cases  we  have  met  with  of  a 
transaction  being  set  aside  on  the  ground  of  undue  in- 
fluence specifically  proved  to  have  been  used  to  procure 
the  party's  consent  to  that  particular  transaction  (u). 

In  Smith  v.  Kay  (x)  a  young  man  completely  under  the  Smith  v. 
influence  and  control  of  another  person  and  acting  under 
that  influence  had  been  induced  to  execute  securities  for 
bills  which  he  had  accepted  during  his  minority  without 
any  independent  legal  advice ;  and  the  securities  were  set 
aside.  There  was  in  this  case  evidence  of  actual  fraud  ; 
but  it  was  distinctly  affirmed  that  the  decision  would  have 
been  the  same  without  it,  it  being  incumbent  on  persons 
claiming  under  the  securities  to  give  satisfactory  evidence 
of  fair  dealing  (y). 

This  comes  very  near  to  the  peculiar  class  of  cases  on 
"  catching  bargains  "  with  which  we  shall  deal  presently. 

Undue  influence  may  be  inferred  when  the  benefit  is  Other 

such  as  the  taker  has  no  right  to  demand  [i.  e.  no  natural  stances 

or  moral  claim]  and  the  grantor  no  rational   motive   to  ^^^u 

give  (0).  undue 

influence 
inferred. 

Inadequacy  of  the  consideration,  though   in   itself  not  As  to 

decisive,  may  be  an  important  element  in  the  conclusion  value. 

arrived  at  by  a  court  of  equity  with  respect  to  a  contract 

of  sale. 

The  sreneral  rule  of  equity    in   this    matter   has    been  Greneral 
°  '^       "^  .  rule :  un- 

thus  stated  by  Lord  Westbury  :  "  It  is  true    that    there  dervalue 

is  an  equity   which  may  be  founded  upon   gross    inade-  ^YseZ/no 

quacy   of  consideration.     But  it  can  only  be  where    the  effect. 

inadequacy  is  such  as  to  involve  the  conclusion  that  the 


(m)  Cp.  Ormes  v.  Beadel  (1860)  2  (y)  Pp.  761,  770.  The  securities 
Criif.  166,  30  L.  J.  Ch.  1,  revd.  2  D.  given  were  for  an  amount  very 
F.  J.  333,  on  the  ground  that  the  much  exceeding  the  whole  of  the 
agreeoaent  had  afterwards  been  sums  really  advanced  and  the  in- 
voluntarily acted  upon  with  a  terest  upon  them  :  p.  778. 
knowledge  of  all  the  facts.                           (z)  Purcell   v.  M'Namara  (1807) 

(z)  (1869)  7  H.  L.  C.  750.  14  Ves.  91,  115. 

Q   Q   2 
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party  either  did  not  understand  what  he  was  about  or  was 

the  victim  of  some  imposition  "  (a). 

The    established  doctrine    is  that   mere  inadequacy  of 

price  is  in  itself  of  no  more  weight    in    equity   than   at 

law  (6).    It  is  evidence  of  fraud,  but,  standing  alone,  by  no 

means  conclusive  evidence  (c).     Even  when  coupled  with 

an  incorrect  statement  of  the  consideration  it  will  not  alone 

be  enough  to  vitiate  a  sale  in  the  absence  of  any  fiduciary 

relation  between  the  parties  (d). 

But  But  if  there  are  other  circumstances  tending  to  show 

with  other  that  the  Vendor  was  not  a  free  and  reasonable  agent,  the 

circum-      ^,^^^  ^^  ^Y-iQ  sale  havinff  been  at  an  undervalue  may  be  a 
stances  ...  .  .  , 

may  be       material  element  in  determining  the  Court  to  set  it  aside. 

Ts^vi-^      Thus  it  is  when  one  member  of  a  testator's  family  conveys 
dence  that  j^ig  interest  in  the  estate  to  others  for  an  inadequate  Con- 
or freedom  sideration,   and  it  is  doubtful  if  he  fully  understood  the 
of  consent,  gxteut  of  liis  rights  or  the  effect  of  his  act  (e).    If  property 
wanting,     is  bought  at  an  inadequate  price  from  an  uneducated  man 
of  weak  mind  (/)  or  in  his  last  illness  (g),  who  is  not  pro- 
tected by  indej)endent  advice,  the  burden  of  proof  is  on  the 
purchaser  to  show   that    the    vendor   made    the    bargain 
deliberately  and  with  knowledge  of  all  the  circumstances. 
Nay,  more,  when  the  vendor  is  infirm  and  illiterate  and 
employs  no  separate  solicitor,  "  it  lies  on  the  jjurchaser  to 
show  affirmatively  that  the  price  he  has  given  is  the  value," 

(a)   Toincnt  v.  Tennciits  (1870)  L.  i^." 

R.  2  Sc.  &  D.  6,  9.     For  a  modern  (h)   Wood  v.  Ahry  (1818)  .3  Mad. 

instance  of  suc'i  a  conclir-ioj  being  417,  423  ;  Pewock  v.  Erans  (1809) 

aotua'ly  diawn  by  the  Court  from  a  16  Yes.  512,  517  ;  Stillwell  v.  Wilkins 

sale  at  a  gros^  miHervalue,  see  Jiice  (1821)  JdC.  280,  282. 

V.  (>'o/-rfo«  (1847)  11  Beav.  265,  270;  {<■)   Ooclrll   v.    Taylm-   (1851)    15 

cp.  Underhill  v.  Nortvood  (1804)  10  Beav.  105,  115,  21  L.  J.  Oh.  545. 

Ves.  at  p.  219;  Summers  v.  Griffiths  (d)  Ilarrism  v.  Guest  (1855)  6  D. 

(1866)    35   Beav.   27,    33,   and"  the  M.  G.  424,  8  H.  L.  C.  481. 

earlier  dictum  there  referred  to  of  (e)    Sturge    v.    Sturgc    (1849)    12 

Lord  Thurlow  in  Gwijnnc  v.  Beaton  Beav.    229,    19    L.  J.    Cb.   17  ;  cp. 

(1778)  1  Bro.  C.  C.  ],  9,  that  "to  Dunnage  \.  White  (1818)  1  Swanst. 

set  aside  a  conveyance  tliere  mijst  137,  150. 

be   an   inequality   so  strong,  gross,  (/)  Longmate  v.  Ledger  (1860)  2 

and  manifest,  that  it  must  b3  im-  Giff.  157,  163  (affirmed  on  appeal, 

possible    to   state   it   to   a   man  of  see  4  D.  F.  J.  402). 

common    sense   without   producing  (g)    Clark   v.    Malpas    (1862)    31 

an  exclamation  at  the  inecjualitj'  of  Beav.  80,  4  D.  F.  J.  401. 
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and  if  he  cannot  do  this  the  sale  will  be  set  aside  at  the 
suit  of  the  vendor  (/?).  In  1871  a  case  in  the  Court  of 
Appeal  was  decided  on  the  ground  that  "  if  a  solicitor  and 
mortgagee  .  .  .  obtains  a  conveyance  [of  the  mort- 
gaged property]  from  the  mortgagor,  and  the  mortgagor  is 
a  man  in  humble  circumstances,  without  any  legal  advice, 
then  the  onus  of  justifpng  the  transaction,  and  showing 
that  it  was  a  right  and  fair  transaction,  is  thrown  upon  the 
mortgagee  "  (i).  Still  more  lately  the  poverty  and  ignor- 
ance of  the  seller  of  a  reversionary  interest  have  been  held 
enough,  without  infirmity  of  body  or  mind,  to  throw  the 
burden  of  proof  on  the  buyer  (k). 

Similarly  if  a  purchase  is  made  at  an  inadequate  price 
from  vendors  in  great  distress,  and  without  any  professional 
assistance  but  that  of  the  purchaser's  solicitor,  "these  cir- 
cumstances are  evidence  that  in  this  purchase  advantage 
w'as  taken  of  the  distress  of  the  vendors,"  and  the  con- 
veyance will  be  set  aside  (Z), 

It  has  even  been  said  that  to  sustain  a  contract  of  sale  "  Equality 
in  equity  "  a  reasonable  degree  of  equality  between  the  |'/^*^^®° 
contracting  parties"  is  required  (m).     But  such  a  dictum  tractinp 
can  be  accepted  only  to  this  extent :  that  when  there  is  a  ^^^  ^^^' 
very  marked    inequality  between    the    parties    in    social 
position  or  intelligence,  or  the  transaction  arises  out  of  the 
necessities  of  one  of  them  and  is  of  such  a  nature  as  to  put 
him  to  some  extent  in  the  power  of  the  other,  the  Court 
will  be  inclined  to  give  much  more  weight  to  any  suspicious 

(//)   Baler    v.    Muiih    (1864)     33  {m)  Lon'jmate   v.    Ledger    (1860) 

Beav.  419,  4  D.  J.  S.  388,  391.  2  Gitf.  at  p.  163,  by  Stuait  V.C:  cp. 

(/)  Lord    Hatherley    C.  Prees  v.  the  same  judge's  remarks  in  i?rtr/-(^< 

Coke    (1870-1)    6    Ch.     645,     649  :  v.  Hartley  (1866)   2  Eq.  at  p.  794. 

though  in  general  there  is  no  rule  But  see  the  more  guarded  staten  ent 

again^t    a   mortgagee   buying  from  in  Wood  v.  Ahrey,  3  Mad.  at  p.  423. 

hia  mortgagor  :  Knight  v.  Marjtri-  "A   court    of    equity  will    inqi.ire 

banks  (1849)  2  Mac.  &  G.  10  ;  and  whether  the  parlies  leally  did  meet 

see  Ford  v.  Olden  (1867)  3  Eq.  461,  on  equal  terms;  ai.d  if  it  be  found 

36  L.  J.  Ch.  651.  that  the  vendor  ?trts  in  distressed  cir- 

{k)  Fry  v.  Lane  (1888)  40  Ch.  D.  camstances,  and  that  advantage  was 

312,  58  L.  J.  Ch.  113.  taken  of  ihat  distress,  it  will  avoid 

(/)   Wood  V.  Abrey  (1818)  3  Mad.  the  contract." 
417,  424. 
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circumstances  attending  the  formation  of  the  contract,  and 
will  be  much  more  exacting  in  its  demands  for  a  satisfactory 
explanation  of  them,  than  when  the  parties  are  on  such  a 
footing  as  to  he  presumably  of  equal  competence  to  under- 
stand and  protect  their  respective  interests  in  the  matter 
in  hand.  The  true  doctrine  is  well  expressed  in  the  Indian 
Contract  Act,  s.  25,  expl.  2.  "An  agreement  to  which  the 
consent  of  the  promisor  is  freely  given  is  not  void  merely 
because  the  consideration  is  inadequate;  but  the  inadequacy 
of  the  consideration  may  be  taken  into  account  by  the 
Court  in  determining  the  question  whether  the  consent  of 
the  promisor  was  freely  given."  A  sale  made  by  a  person 
of  inferior  station,  and  for  an  inadequate  price,  was  upheld 
by  the  Court  of  Appeal  in  Chancery,  and  ultimately  by  the 
House  of  Lords,  when  it  appeared  by  the  evidence  that  the 
vendor  had  entered  into  the  transaction  deliberately,  and 
had  deliberately  chosen  not  to  take  independent  profes- 
sional advice  (n). 
Can  spe-         It  is  not  SO  clear  however  that  a  degree  of  inadequacy  of 

cific  per-  .  ,  .  ,  .  "  i 

formance    Consideration  which  does  not  amount  to  evidence  of  fraud 

on  tht"^^'^  ^^^  ^°*  ^^*  ^®  ^  sufficient  ground  for  refusing  specific 

ground  of   performance.      The  general   rule   as  to  granting  specific 

value'        performance,  so  far  as  it  bears  on  this  point,  is  that  the 

alone  ?         Court  has  a  discretion  not  to  direct  a  specific  performance 

in  cases  where  it  would  be  highly  unreasonable  to  do  so :  it 

is  also  said  that  one  cannot  define  beforehand  what  shall 

be   considered  unreasonable   (o).     On  principle  it  might 

perhaps  be  doubted  whether  it  should  ever  be  considered 

unreasonable  to  make  a  man  perform  that  which  he  has 

the  present  means  of  performing,  and  which  with  his  eyes 

open  he  has  bound  himself  to  perform  by  a  contract  valid 

in  law.     And  it  is  said  in  Watson  v.  Marston  (o)  that  the 

Court  "must  be  satisfied  that  the  agreement  would  not  have 

■^/!^^  ^"/?'t77'  ^"'"-  ^'^^''^^  ^  ^-  ^")  Sf  e  Waffon  v.  Marsion  (1853) 

^\^T-,f.2  4'  ^  H- L-  ^'  4^1;  «p./.W-tr  4  D.  M.  G.  230,  239,  240,  .id  dicta 

V.  Tlv//mws(]8/.^)  iOEq.  210,  44L.  tbtre  reftrred  to 
J.  Cb.  419. 
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been  entered  into  if  its  true  effect  had  been  understood." 
Possibly  this  may  be  considered  to  overrule  those  earlier 
decisions  which  furnish  authority  for  refusing  a  specific 
performance  simply  on  the  ground  of  the  apparent  hardship 
of  the  contract.  The  question  now  in  hand  is  whether 
inadequacy  of  consideration,  not  being  such  as  to  make  the 
validity  of  the  contract  doubtful  {p),  is  regarded  as  making 
the  performance  of  it  highly  unreasonable  within  the 
meaning  of  the  above  rule :  and  for  this  purpose  we  assume 
the  generality  of  the  rule  not  to  be  affected  by  anything 
that  was  said  in  Watson  v.  Marston. 

The  authorities  are  so  conflicting  that  the  best  course  Conflict- 
seems  to  be  to  set  them  against  one  another  and  leave  the  ^ties 
matter  to  the  reader's  judgment.     Our  own  impression  is  collected, 
that  the  opinion  to  which  Lord  Eldon  at  least  inclined, 
and  which  was  expressed  by  Lord  St.  Leonards  and  Lord 
Romilly,  is  the  better  entitled  to  prevail.     The  weight  of 
American  authority  seems  to  be  on  the  same  side. 

I71  favour  of  treating  inadequacy  Contra, 

of   consideration    as    a   ground  for 
refusing  specific  performance. 

Young Y.  C7arA(l720) Pre. Ch, 538. 

Sarille  v.  SariUe  (1721)  1  P.  Wms.  Collier  v.  Brown  (1788)  1  Cox  428. 

745. 

Underwood  v.  Hitchcox  (1749) 
1  Ves.  Sr.  279. 

Other  cases  of  the  early  part  of 
the  18th  century  cited  from  MS.  in 
Hoxoell  V.  Geoi-ge  (1815)  1  Mad.  p.  9, 
note  {I). 

Day  V.  Newman  (1788)  2  Cox  77,  Anon.  Cited  in.  Mortimer -v.  Capper 

see  p.  80,  and  ad  fin. ;  the  case  was       (1782)  1  Bro.  C.  C.  168:  (sale  of  an 

{p)  Doubt  as   to  the  validity  of  that  legal  and  equitable  jurisdiction 

the  contract,  short  of  the  conclusion  are  united,  the  Court  will  consider 

that  it  is  not  valid,  has  alv*'ays  been  the  question  of  damages  if  an  action 

held  a  sufficient  ground  for  refusing  for  specific  performance  is  brought 

specific  performance.    Probably  this  in  a  case  such  that  under  the  old 

arose  from  the  habit  or  etiquette  by  practice   the  bill  would  have  been 

which    courts    of    eqiiity,  down   to  dismissed   without  prejudice   to  an 

recent  times,  never  decided  a  legal  action  :  Tamplin  v.  James  (1880)  15 

point  when  they  could  help  it.    Now  Ch.  Div.  216. 
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of  a  sale  at  a  great  over-value 
(nearly  double  the  real  value),  and 
there  were  cross  suits  for  specific 
performance  and  for  rescission. 
There  was  nothing  to  show  fraud, 
but  it  was  considered  "too  haid  a 
bargain  for  the  Court  to  assist  in." 
Both  bills  were  dism'si-ed. 

White  V.  Damon  (1802)  7  Ves.  30, 
before  Lord  Rosslyii. 


In  Wedgwood  v.  Adams  (IS-IS)  6 
Beav.  600,  606,  specific  performance 
was  not  enforced  against  trustees 
for  sale,  when  the  contract  (as  the 
Court  inclined  to  think,  but  with 
some  doubt  whether  such  could 
have  been  the  real  intention  of  the 
parties)  bound  them  personally  to 
exonerate  the  estate  from  incum- 
brances, and  it  was  doubtful 
whether  these  did  not  exceed  the 
amount  of  the  purchase-money. 
But  this  was  not  like  the  ordinary 
case  of  an  agreement  between  a 
purchaser  and  a  vendor  in  his  own 
right,  since  the  trustees  undertook  a 
personal  risk  without  even  the  chance 
of  any  personal  advantage. 

Faine  v.  Brown  (1750)  before 
Lord  Hardwicke,  cittd  2  Ves.  Sr. 
307,  and  referred  to  by  Lord  Lang- 
dale  in  Wedgwood  v.  Adams,  was  a 
peculiar  case  :  the  hardship  was  not 
in  any  inadequacy  of  the  purchase- 
money,  biit  in  the  fact  that  the 
vendor  would  lose  half  of  it  by  the 
condi'tion  on  which  he  was  entitled 
to  the  property. 

In  Falcke  v.  Gray  (1859)  4  Drew. 
651,  29  L.  J.  Ch.  28,  there  was 
Eomething  beyond  mere  inadequacy: 
the  agreement  was  for  a  purchase 
at  a  valuation,  and  there  was  no 
valuation  by  a  competent  peison. 
V.-C.  Kindcrsley  however  expressed 


allotment  to  be  made  by  Inclosure 
Commissioners  ;  value  unascertained 
at  date  of  contract). 


White  V.  Do  men  (1802)  7  Ves.  30, 
34,  on  re  -  hearing  before  Lord 
Eldon  (but  limited  to  sales  by 
auction). 

Cohs  V.  Trecothlck  (1804)  9  Ves. 
234,  246,  per  Lord  Eldon:  "unless 
the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  t mounts 
in  itself  to  c(riclusive  and  detis'ive 
evidence  of  fraud  in  the  transaction, 
it  is  not  i'self  a  sufficient  ground  for 
refu-iirg  a  specific  performance." 


Western  v.  Rvssell  (1814)  3  Ves.  & 
B.  187,  193. 

Borell  V.  Dann  (1843)  2  Ha.  440, 
450,  per  Wigram  V.-C. 


Abbott  V.  Sivorder  (1852)  4  De 
G.  &  Sm.  448,  461 :  per  Lord  St. 
Leonards,  "  the  undervalue  must  be 
such  as  to  shock  the  conscience " 
[/.  c.  as  to  be  sufficient  evidence 
of  fraud,  ip.  Lord  Eldon's  dictum 
sujira]. 
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Lord  Justice  Fry,  wiitirg  in  1858, 
considered  this  to  be  "  the  well 
established  principle  of  the  Court  " 
(On  Specific  Performance,  §  281)  ; 
and  this  is  rtpeated  in  the  second 
edition,  1881  (§  424,  p.  194),  not- 
withstanding the  case  of  Folcke  v. 
Gray,  which  is  said  to  "  break  the 
rtceit  cm  rent  of  authoritits." 

Haywood  v.  Cope  (1858 1  25  Bea^. 
140,  153,  27  L.  J.  Cb.  468. 


a  distinct  opinion  that  specific  per- 
formance ought  to  be  refused  on  the 
mere  ground  of  inadequacy,  even  if 
there  were  mne  othtr,  lelying 
chiefly  on  White  v.  Damon  »n  I 
Day  V.  Newman. 

He  referred  also  to  Vaughan  v. 
Thomas  (1783)  1  Bro.  C.  C.  556  (a 
not  very  intelligibly  reported  case, 
when;  the  agieement  was  for  the  re- 
pui  chase  of  an  annuity  :  the  state- 
ment of  the  facts  raises  some  sus- 
picion of  fraud)  : — to  Heathcole  v.  , 
Paignon  (1787)  2  Bro.  C.  C.  167  ; 
(but  this  and  other  cases  there  cited 
in  the  reporter's  not€s  prove  too 
much,  for  they  are  authoritifs  n(  t 
for  refusing  specific  performance, 
but  for  actually  setting  aside  agree- 
ments on  the  ground  of  undervalue 
alone,  which  we  have  teen  is  con- 
trary to  the  modern  law) : — and  to 
Kien  V.  Stukdey  (1722)  1  Bro.  P.  C. 
191,  where  specific  performance  was 
refused  by  the  House  of  Lord?,  re- 
vel sing  the  deciee  of  the  Exchequer 
in  equity  (but  on  another  ground, 
the  question  of  value  being  "a  very 
doubtful  point  among  the  Lords," 
S.  C.  Gilb.  155,  nam.  Keen  v. 
StucMey). 

The  decisions  in Costiganv.Hastlei' 
(1804)  2  Scb.  &  L.  160,  and  HoueU 
V.  George  (1815)  1  Mad.  1  (though 
the  dicta  go  fai-ther),  show  only  that 
a  man  who  has  contracted  to  dispose 
of  a  greater  interest  than  he  has  will 
not  be  compelled  to  complete  his 
title  by  purchase  in  order  to  perform 
the  contract. 

A  brief  notice  of  Continental  laws  as  to  sales  at  an 
undervalue,  and  of  the  French  law  on  the  head  of  captation 
(partly  corresponding  to  our  Undue  Influence),  will  be 
found  in  the  Appendix  (q). 

(q)  Note  K. 
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We  have  still  to  deal  with  an  important  exceptional 
class  of  cases.  That  which  may  have  been  a  discretionary- 
inference  when  the  discretion  of  courts  of  equity  was 
larger  than  it  now  is  has  in  these  cases  become  a  settled 
presumption,  so  that  fraud,  or  rather  undue  influence,  is 
"presumed  from  the  circumstances  and  condition  of  the 
parties  contracting "  (-?•).  The  term  fraud  is  indeed  of 
common  occurrence  both  in  the  earlier  (r)  and  in  the 
later  authorities  :  but  "  fraud  does  not  here  mean  deceit 
or  circumvention ;  it  means  an  unconscientious  use  of  the 
power  arising  out  of  these  circumstances  and  conditions"  (s): 
and  this  does  not  come  within  the  proper  meaning  of  fraud, 
which  is  a  misrepresentation  (whether  by  untrue  assertion, 
suppression  of  truth  or  conduct)  made  with  the  intent  of 
creating  a  particular  wrong  belief  in  the  mind  of  the  party 
defrauded.  Perhaps  the  best  word  to  use  would  be  impo- 
sition, as  a  sort  of  middle  term  between  fraud,  to  which  it 
comes  nearer  in  popular  language,  and  compulsion,  which 
it  suggests  by  its  etymology. 

The  class  of  persons  in  dealing  with  whose  contracts 
the  Court  of  Chancery  has  thus  gone  beyond  its  general 
principles  are  those  who  stand,  in  the  words  of  Sir 
George  Jessel,  "  in  that  peculiar  position  of  reversioner 
or  remainderman  which  is  oddly  enough  described  as  an 
expectant  heir.  This  phrase  is  used,  not  in  its  literal 
meaning,  but  as  including  every  one  who  has  either  a 
vested  remainder  or  a  contingent  remainder  in  a  family 
property,  including  a  remainder  in  a  portion  as  well  as  a 
remainder  in  an  estate,  and  every  one  who  has  the  hope 
of  succession  to  the  property  of  an  ancestor — either  by 
reason  of  his  being  the  heir  apparent  or  presumptive,  or 


(r)  Lord  Hardwicke  in  Chester- 
field V.  Janssen  (1750-1)  2  Ves.  Sr. 
at  p.  125,  classifies  this  in  general 
terms  as  "a  third  kind  of  fraud:" 
he  proceeds  (at  p.  157)  to  njake  a 
separate  head  of  catcLing  bargains, 
as  "mixed  cases  compounded  of  all 
or  several  species  of  fraud  :"  but  the 


phrase  as  to  presumption  is  almost 
literally  repeated,  and  it  is  obvious 
that  these  cases  really  come  under 
his  third  head. 

(k)  Per  Lord  Selborne,  Earl  of 
Arjlesford  v.  Morris  (1873)  8  Ch. 
484,  491,  42  L.  J.  Ch.  546. 
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by  reason  merely  of  the  expectation  of  a  devise  or  bequest 
on  account  of  the  supposed  or  presumed  affection  of  his 
ancestor  or  relative.  More  than  this,  the  doctrine  as  to 
expectant  heirs  has  been  extended  to  all  reversioners  and 
remaindermen,  as  appears  from  ToiteTiham  v.  Errimet  (t) 
and  Earl  of  Aylesford  v.  Morris  {u).  So  that  the 
doctrine  not  only  includes  the  class  I  have  mentioned, 
who  in  some  popular  sense  might  be  called  expectant 
heirs,  but  also  all  remaindermen  and  reversioners  "  (x). 

The  Act  81  Vict.  c.  4  has  modified  the  practice  of  the  Motives 
Court  of  Chancery  (which  now  continues  in  the  Chancery  ceptic.nal 
Division)   less  than  might   be  supposed:    it  is  therefore  *'"*'^*™'^°*' 
necessary  to  give  in  the  first  place  a  connected  view  of  the  gy^^jp^on 
whole  doctrine  as  it  formerly  stood.    It  was  considered  that  of  fraud, 
persons  raising  money  on  their  expectancies  were  at  such  a 
disadvantage  as  to  be  peculiarly  exposed  to  imposition  and 
fraud,  and  to  require  an  extraordinary  degree  of  protec- 
tion (y) :  and  it  was  also  thought  right  to  discourage  such  2.  Public 
dealings  on  a  general  ground  of  public  policy,  as  tending  P°  ^Jif^re 
to  the  ruin  of  families  (z)  and  in  most  cases  involving  "  a  of  fami- 
sort  of  indirect  fraud  upon  the  heads  of  families  from  whom 
these  transactions  are  concealed  "  (ft) 

Moreover  laws  against  usury  were  in  force  at  the  time  3.  Evasion 
when  courts  of  equity  began  to  give  relief  against  these  |*j[^^^"^^ 
"catching  bargains"  as  they  are  called  (b);  any  transactions 

(t)  (1865)  14  W.  E.  3.  124,  157. 

(w)  (1873)  8  Cb.   484,   42  L.    J.  {b)  In  Wiseman  v.  Becde,  2  Yern. 

Ch.  546.  121,  it  appeais  from  the  statement 

(x)  Beynon  v.  Cook  (1875)  10  Ch.  of    the  facts  that  twenty  years    or 

391,  n.  thereabouts    after    the    Restoration 

(y)   'A  degree  of  protecti<in  ap-  this    jurisdiction    was    le^arded  as 

pioaching  nearly    to  an   incapacity  a    noveitj  :     for     the     defendant's 

to    bind    thetofelves    by    any    (on-  testator  "understanding    that    the 

tract:"  Sir  W.  Grant  in  Peacock  \.  Chanceiy  began  to  relieve  against 

Evans  (1809)  16  Yes.  at  p.  514.  such    bargains"  took  certain  sttps 

(z)    Tvishton    v.     Griffith     (1716)  to   make  himself  safe,  but  without 

1  P.  Wms.  at  p.  312  ;  Colev.  Gilhoni',  sutces:S,  the  Court  pronouncing  thtm 

3  P.  Wms.   at  p.   293;   Chtstcrfidd  "a  contrivance  only  to  double  hatch 

V.  Jansstn  (1750-1)  2    Ves.    Sr.    at  the    cheat."      But  in   Arclglasse   v. 

p.  158.  Muschamp   (1684)    1  Vern.   238,  it 

(a)  Per  Lord    Selbome,  Earl   of  is  said  that  many  precedents  from 

Aylesford  v.  Morris    (1873)    8    Ch.  Lord    Bacon's,     Lord    Ellesmere's, 

484,  492,  42  L.  J.  Ch.  546;  Chester-  and    Lord    Coventry's    times    were 

field  V.  Janssen  (1750-1)  2  Ves.  Sr.  produced. 
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which  looked  Hke  an  evasion  of  those  laws  were  very  nar- 
rowly watched,  and  it  may  be  surmised  that  when  they 
could  not  be  brought  within  the  scope  of  the  statutes  the 
Courts  felt  justified  in  being  astute  to  defeat  them  on  any 
other  grounds  that  could  be  discovered  (c). 

Extension        The  cloctrine  which  was  at  first  introduced  for  the  pro- 
of the  ■  n  1     •  •  ^     • 

doctiine.  tection  01  expectant  heirs  was  m  course  of  time  extended 
to  all  dealings  whatever  with  reversionary  interests.  In  its 
finally  developed  form  it  had  two  branches  : — 

1.  As  to  reversionary  interests,  whether  the  reversioner 
were  also  an  expectant  heir  or  not : 

A.  The  rule  of  law  that  the  vendor  might  avoid  the  sale 
for  undervalue  alone  : 

B.  The  rule  of  evidence  that  the  burden  of  proof  was  on 
the  purchaser  to  show  that  he  gave  the  full  value. 

It  is  this  part  of  the  doctrine  that  is  changed  by  the 
Act  31  Vict.  c.  4. 

2.  As  to  "  catching  bargains  "  with  expectant  heirs  and 
remaindermen  or  reversioners  in  similar  circumstances, 
i.e.  bargains  made  in  substance  on  the  credit  of  their 
expectations,  whether  the  property  in  expectancy  or  re- 
version be  ostensibly  the  subject-matter  of  the  transaction 
or  not  (d) : 

The  rule  of  evidence  that  the  burden  of  proof  lies  on 

the  other  contracting  party  to  show  that   the   transaction 

was  a  fair  one.     We  use  the  present  tense,  for  neither  the 

last-mentioned  Act  nor  the  repeal  of  the  usury  laws,  as  we 

shall  see  presently,  has  made  any  change  in  this  respect. 

Former  The   part   of  the  doctrine  which  is  abrogated  was  in- 

doctrine  as     .  -^  i     i       i       ■  •      •    i  i     • 

to  sales  of  timately    connected    both    in    principle    and   m  practice 

with  that  which  remains ;  and  though  it  seems  no  longer 

(c)   The  reports  of   the  cases  on  the  policy  of    the  Court.     On   the 

this  head  anterior  to  Chestcrjicld  v.  ^i-adual    extension   of    the    remedy 

/ajwsen  are  unfortunately  so  meagre  cp.  the   remarks    of   Burnett  J.  in 

that    it    is    difficult    to    asceitain  Chesterfield   v.    Jcmssen   (1750-1)    2 

whether     they     proceeded    on    any  Ves.  Sr.  at  y.  145. 
uniform  principle.    But  the  motives  (d)  Earl  of  Aylesford  v.  Morris 

above  alleged  seem  on  the  vi^hole  to  (1873)  8  Ch.  at  p.  497. 

have  been  those  which  determined 


reversion- 
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necessary  to  go  through  the  authorities  in  detail,  it  may  ary  in- 
still be  advisable  to  give  some  account  of  the  manner  in 
which  it  was  applied  (e). 

The  general  rule  established  by  the  cases  was  that  the 
purchaser  was  bound  to  give  the  fair  market  price,  and 
to  preserve  abundant  evidence  of  the  price  having  been 
adequate,  however  difficult  it  might  be  to  ascertain  what 
the  true  value  was.  It  was  applied  to  reversionary  interests 
of  every  kind,  and  the  vendor  was  none  the  less  entitled 
to  the  benefit  of  it  if  he  had  acted  with  full  deliberation. 
The  presumption  originally  thought  to  arise  from  transac- 
tions of  this  kind  had  in  fact  become  transformed  into 
an  inflexible  rule  of  law,  which,  consistently  carried  out, 
made  it  well  nigh  impossible  to  deal  with  reversionary 
interests  at  all.  The  modern  cases  almost  look  as  if 
the  Court,  finding  it  too  late  to  shake  off  the  doctrine, 
had  sought  to  call  the  attention  of  the  legislature  to  its 
inconvenience  by  extreme  instances.  Sales  were  set  aside 
after  the  lapse  of  such  a  length  of  time  as  19  years,  and 
even  40  years  (f).  A  sub-purchaser  who  bought  at  a 
considerably  advanced  price  was  held  by  this  alone  to  have 
notice  of  the  first  sale  having  been  at  an  undervalue  (g). 
In  one  case  where  the  price  paid  was  200/.,  and  the  true 
value  as  estimated  by  the  Court  23S/.,  the  sale  was  set 
aside  on  the  ground  of  this  undervalue,  though  the  ques- 
tion was  only  incidentally  raised  and  the  plaintiff's  case 
failed  on  all  other  points  (h). 

Finally  Parliament  found  it  necessary  to  interfere,  and  ^c*  *o 
by  the  "Act  to  amend  the  law  relating  to  sales  of  rever-  ia°^  re- 
gions," 31  Vict.  c.  4  (7th  December,  1867),  it  was  enacted  '^'^^"^  *« 
(s.  1)  that  no  purchase  (defined  by  s.  2  to  include  every  reversions, 
contract,  &c.,  by  which  a  beneficial  interest  in  property  may  ^^^i^*- 
be  ac:^uired),  made  bona  fide  and  without  fraud  or  unfair 

(e)  Adigest  of  thecas33  wa^givea  (185Sj  2t3  B;iV.  16'. 

in   the   first   two    elitioas   (p.  550,  (fj)  Ncs'ntt  v.  Berriche  (1863)    S'' 

2Qd  ed.).  Beav.  230. 

{/)  St.  Allan  V.  Harding  (1859)  {k)  Jones   v.  Ricke'.ts   (1862)    31 

27  Beav.    11  ;  Salter   v.   Bradshaio  Beav.  130,  31  L.  J.  Ch.  753. 


606 


DURESS  AND  UNDUE  INFLUENCE. 


Limited 
effect  of 
the  Act. 


General 
rules  of 
equity  as 
to  "  catch- 
ing bar- 
gains "  UH' 
affected. 


dealing  of  any  reversionary  interest  in  real  or  personal 
estate,  should  after  January  1, 1868  (s.  3),  be  opened  or  set 
aside  merely  on  the  ground  of  undervalue.  Subject  only 
to  a  saving  of  pending  suits  (s.  3)  this  act  is  retrospective, 
and  this  is  the  more  remarkable  inasmuch  as  the  right 
taken  away  by  it  from  any  vendor  of  a  reversion  who  might 
otherwise  have  set  aside  the  sale  on  the  ground  of  under- 
value alone  was  (as  in  the  case  of  a  sale  voidable  on  any 
other  ground)  not  a  mere  right  of  suit,  but  an  interest 
which  was  transmissible  by  descent  or  devise  (i). 

The  Act  is  carefully  limited  to  its  special  object  of 
putting  an  end  to  the  arbitrary  rule  of  equity  which  was 
an  impediment  to  fair  and  reasonable  as  well  as  to  uncon- 
scionable bargains.  It  leaves  undervalue  still  a  material 
element  in  cases  in  which  it  is  not  the  sole  equitable 
ground  for  relief  (/.;). 

It  had  already  been  decided  (l)  that  the  repeal  of  the 
usury  laws  (m)  did  not  alter  the  general  rules  of  the  Court 
of  Chancery  as  to  dealings  with  expectant  heirs.  This 
decision  was  followed  in  Miller  v.  Gook  (n),  and  adhered 
to  in  Tyler  v.  Tates  (p),  and  lastly  in  Earl  of  Aylesford  v. 
Morris  (p)  and  Beynon  v.  Gook  (q),  and  in  the  two  latter 


(i)  Gresley  v.  Moaslei/  (1861)  4  Da 
G.  &  J.  78,  93. 

(k)  Earl  of  Aylesford  v.  Morris 
(1873)  8  Ch.  at  p.  490.  See  also 
O'Rorkev.Boliny broke  (IS7 7)  2  A.pp. 
Ca.  814;  Fry  v.  Lane  (1888)  40  Ch. 
D.  312,  58  L.  J.  Ch.  113. 

(I)  Croft  V.  Oraham  (1863)  2D. 
J.  S.  155. 

{m)  17  &  13  Vict.  c.  90.  But  be- 
fore this  complete  repeal  exceptions 
had  been  made  from  the  usury  laws 
in  favour  of  certain  bills  of  exchange 
and  loans  exceedintr  lOZ.  not  secured 
on  land  :  3  &  4  Wm.  4,  c.  98,  s.  7, 
2  &  3  Vict.  c.  37,  s.  1,  and  comments 
thereon  in  Lane  v.  Horlock  (1855) 
5  H.  r.  C  480,  25  L.  J.  Ch.  253. 

(w)  (1870)  10  Eq.  641,  40  L.  J. 
Ch.  11. 

(o)  (1871)  11  Eq.  265,  6  Ch.  665, 
40  L.  J.  Ch.  768. 

(p)  8  Ch  484;  this  may  now  be 
rega-ded  as  the  leading  case  on  the 


subject.  Itshoull  be  observed  that 
in  Ti/ler  v.  Yates  a  principal  and 
surety  made  themselves  liable  for  a 
bill  which  the  principal  had  accepted 
during  his  minority,  without  know- 
ing that  there  wa<  no  existing  legal 
liability  on  the  bill,  and  all  the  sub- 
sequent transactions  were  bound  up 
with  this  :  and  the  case  was  rested 
on  this  ground  in  the  Court  of  Ap- 
peal (p.  671).  Cp.  on  this  point 
Coward  v.  Hughes  (1855)  1  K.  &  J. 
443,  where  a  widow  who  during  her 
husband's  life  had  joined  as  surety 
in  his  promissory  note  executed  a 
new  note  under  the  impression  that 
she  was  liable  on  the  old  one,  and 
without  any  new  consideration,  and 
the  note  was  set  aside ;  see  Southall  v. 
Rigg  (1851)  and  Forman  v.  Wright 
(1851)  11  C.  B.  481,  20  L.  J.  C. 
P.  145. 

(2)  (1875)  10  Ch.  389. 
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cases  it  has  beea  clearly  laid  down  that  the  rules  are  in 
like  mianer  unaffected  by  the  change  in  the  law  concerning 
sales  of  reversions.  And  this  was  confirmed  by  all  the 
opinions  delivered  in  O'Rorke  v.  Bolingbroke  (r)  in  the 
House  of  Lords,  though  the  particular  transaction  in  dis- 
pute was  upheld. 

The  effect  of  these  rules  is  not  to  lay  down  any  pro- 
position of  substantive  law,  but  to  make  an  exception  from 
the  ordinary  rules  of  evidence  by  throwing  upon  the  party 
claiming  under  a  contract  the  burden  of  proving  not 
merely  that  the  essential  requisites  of  a  contract,  including 
the  other  party's  consent,  existed,  but  also  that  such 
consent  was  perfectly  free.  The  question  is  therefore,  ^  >ndU.ions 
what  are  "  the  conditions  which  throw  the  burden  of  burden  of 
justifying  the  righteousness  of  the  bargain  upon  the  party  P^oof  on 
who  claims  the  benefit  of  it  "  (s).  Now  these  conditions 
have  never  been  fixed  by  any  positive  authority.  We 
have  seen  that  the  Court  of  Chancery  has  refused  to 
define  fraud,  or  to  limit  by  any  enumeration  the  standing 
relations  from  which  influence  will  be  presumed.  In  like 
manner  there  is  no  definition  to  be  found  of  what  is  to 
be  understood  by  a  "catching  bargain."  This  being  so  we 
can  only  observe  the  conditions  which  have  in  fact  been 
generally  present  in  the  bargains  against  which  relief  has 
been  given  in  the  exercise  of  this  jurisdiction.  These 
are : — 

1,  A  loan  in  which  the  borrower  is  a  person  having  little 
or  no  property  immediately  available,  and  is  trusted  in 
substance  on  the  credit  of  his  expectations. 

06s.  It  is  imnaterial  whether  there  is  or  not  any  actual  dealing  with  the 
estate  in  rjcaiiadec  or  exprdssion  of  the  contingency  on  which  the  fuad  for 
pjiyineat  of  the  principal  a  Ivanced  subataatially  depend^.  Earl  of  Aylesford 
V.  Morris  (1873)  8  Ch.  at  p.  497.  It  is  also  immaterial  whether  any  par- 
ticular proparty  is  looked  to  for  ultimate  payment.     A  general  expectation 

(r)  (1S77)  2  Aup.  C*.  814.  (1873)  8  Ch.  at  p.  492. 

(s)   Earl   of  Ayleaford    v.    Morris 


608  DURESS  AND  UNDUE  INFLUENCE. 

derived  from  ths  position  ia  society  of  the  borrower's  family,  the  lender 
intendiag  to  trade  on  their  probable  fear  of  exposure,  may  have  the  same 
effect.  Nevill  v.  Snellinrj  (1880)  15  Ch  D.  679,  702,  49  L.  J.  Ch.  777 
(Denman  J.). 

2.  Terms  prima  facie  oppressive  and  extortionate  (i.e. 
such  that  a  man  of  ordinary  sense  and  judgment  cannot  be 
supposed  likely  to  give  his  free  consent  to  them). 

Ohs.  An  excessive  rate  of  interest  is  in  itself  nothing  more  than  a  dis- 
proportionately large  consideration  given  by  the  borrower  for  the  loan  :  and 
it  is  not  fufHcient,  standing  alone,  to  invalidate  a  contract  in  equity  : 
Webster  v.  Cook  (1867)  2  Ch.  542,  where  a  loan  at  60  per  cmt.  per  annum 
was  upheld.  Stua-t  V.-C.  disapproved  of  the  case  in  Tyler  v.  Yates  (1871) 
(11  Eq.  ah  p.  276)  but  on  anotherpoint.  And  see  Parker  v.  Batcher  (1867) 
3  Eq.  762,  767,  36  L.  J.  Ch.  552. 

3.  A  consid.erable  excess  in  the  nominal  amount  of  the 
sums  advanced  over  the  amount  actually  received  by  the 
borrower. 

Ohs.  Tais  appears  ia  all  the  reseat  cases  in  whlc'i  relief  has  been  given  : 
deductions  being  made  on  every  advance,  according  to  the  common  practice 
of  professed  money-lenders,  under  the  name  of  disount,  commission,  and 
the  like.  The  result  is  that  the  rate  of  interest  appearing  to  be  taken 
does  not  show  anything  like  the  terms  on  which  the  loan  is  in  truth 
made  :  and  this  may  be  considered  evidence  of  fraud  so  far  as  it  argues 
a  desire  on  the  part  of  the  lender  to  gloze  over  the  real  terms  of  the 
bargain.  A  jury  could,  perhaps,  not  be  directed  so  to  consider  it  in  a 
trial  where  fraud  was  distinctly  in  issue  ;  tho  igh  no  doubt  such  circum- 
stances, or  even  an  exorbitant  rate  of  interes'-.,  would  be  mide  matter  of 
observation. 

4.  The  absence  of  any  real  bargaining  between  the 
parties,  or  of  any  inquiry  by  the  lender  into  the  exact 
nature  or  value  of  the  borrower's  expectations. 

Ohs.  These  circumstances  are  relied  on  in  Earl  of  Aylesfordw.  Morris 
(1873)  (8  Ch.  at  p.  496)  as  increasing  the  difiSculty  of  upholding  the  trans- 
action: cp.  Nevill  V.  Saellinj  (1880)  15  Ch.  D.  at  pp.  702-3.  This  again  is 
the  usual  practice  of  the  money-lenders  who  do  this  kind  of  business. 
Their  terms  are  calculated  to  cover  the  risk  of  there  being  no  security  at 
all  ;  moreover  the  borrower  often  wishes  the  lender  not  to  mike  any 
inquiries  which  might  end  in  the  matter  coming  to.  the  knowledge  of  the 
ancestor  or  other  person  from  whom  the  expectations  are  derived.     The 
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concealment  of  the  transaction  from  the  ancestor  was  held  by  Lord 
Brougham  in  Kinrj  v.  Hamlet  (1835)  2  M.  &  K.  456,  to  be  an  indispensable 
condition  of  equitable  relief  ;  but  this  opinion  is  not  now  accepted  {Earl  of 
Aylesford  v.  Morris  (1873)  8  Ch.  at  p.  491).  The  decision  in  King  v.  Hamlet 
(affirmed  in  the  House  of  Lords,  but  without  giving  any  reasons,  3  CI.  & 
F.  218)  can  be  supported  on  the  ground  that  the  party  seeking  relief  had 
himself  acted  on  the  contract  he  impeached  so  as  to  make  restitution 
impossible. 

It  seems  safe  to  assert  that  in  any  case  where  these 
conditions  concur,  the  burden  of  proof  is  thrown  on  the 
lender  to  show  that  the  transaction  was  a  fair  one  :  it 
seems  equally  unsafe  to  assert  that  they  must  all  concur, 
or  that  any  one  of  them  (except  perhaps  the  first)  is 
indispensable. 

It  may  then  be  asked.  By  what  sort  of  evidence  is  the  Qu.  if 
lender  to  satisfy  the   Court  that  the  borrower  was  not  ^?f '^•f  ^° 

•J  ...  situated 

imposed  on  ?     As  there  is  no  reported  case  in  which  it  was  can  in 

considered  that  the  burden  of  proof  lay  upon  the  lender,  gy^^  g^^ 

and  yet  he  did  so  satisfy  the  Court,  it  is  impossible  to  sive  onerate 
-^  .  •;.  .'^.^..,®         himself, 

any  certain  answer  to  this  question,     it  is  evidently  most 

improbable  that  in  any  case  where  the  above-mentioned 
conditions  are  present,  any  satisfactory  evidence  should  be 
forthcoming  to  justify  the  lender  {t).  Practically  the  ques- 
tion is  whether  in  the  opinion  of  the  Court  the  transaction 
was  a  hard  bargain  {u) — that  is,  not  merely  a  bargain  iv 
which  the  consideration  is  inadequate,  but  an  unconscion- 
able bargain  where  one  party  takes  an  unfair  advantage  of 
the  other  {x). 

An  account  stated  for  the  purpose  of  a  contract  of  this 
description  is  of  no  more  validity  than  the  contract  itself, 
and  a  recital  of  it  in  the  security  does  not  preclude  the 


{t)  "  No  attempt  has  been  made  D.  at  p.  703. 

to  show   by   any  independent   evi-  (,c)  Per  Jessel  M.E.  in  Middleton 

dence  (;/  such  a  thing  could  be  con-  v.  Brown  (C.A.)  (1878)  47  L.  J.  Ch. 

ceived  possible)  that  the  terms  thus  411;  Nevill  v.  Snelling  (1880)  15  Ch. 

imposed    on  the  plaintiff  were  fair  D.  679,  49  L.  J.  Ch.  777,  where  the 

and  reasonable."  8  Ch.  496.  lender  systematically  took  advantage 

(m)  See  the  judgment  of  the  M.R.  of    a    mistaken     over-payment    of 

Beynon  v.  Cook  (1875)  10  Ch.  391,  n.,  interest  by  the  borrower, 
and  Nevill  v.  Snelling  (1880)  15  Ch. 

P.  R  R 
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Terms  on 
which  re- 
lief is 
given. 


As  to  the 
lender 
suing  oa 
the  con- 
tract. 


borrower  from  re-opening  the  account  even  as  against  pur- 
chasers or  sub-mortgagees  of  the  original  lender  who  have 
notice  of  the  general  character  of  the  transaction.  For 
such  notice  is  equivalent  to  notice  of  all  the  legal  conse- 
quences {y). 

The  borrower  who  seeks  relief  against  a  contract  of  this 
description  must  of  course  repay  whatever  sums  have  been 
actually  advanced,  with  reasonable  interest  (according  to 
the  usual  practice  of  the  Court,  5  per  cent.),  and  the  relief 
is  granted  only  on  those  terms.  Moreover  it  is  held  not 
unjust  that  he  should  obtain  it  at  his  own  expense,  since 
he  calls  in  the  assistance  of  the  Court  to  undo  the  con- 
sequences of  his  own  folly  {z) :  and  accordingly  the  general 
rule  is  to  give  no  costs  on  either  side  {a). 

The  rule  of  evidence  casting  a  special  burden  of  proof 
on  the  lender  being  peculiar  to  equity,  there  was  generally 
no  defence  at  law  to  an  action  brought  by  him  to  enforce 
a  contract  of  this  kind.  But  since  the  rule  of  evidence 
established  in  equity  now  prevails  in  every  branch  of  the 
High  Court,  it  seems  that  when  a  lender  of  money  sues 
on  a  special  contract,  whether  the  contract  be  embodied 
in  a  negotiable  instrument  or  not,  and  the  borrower  proves 
facts  which  bring  the  contract  within  the  description  of  a 
"  catching  bargain  "  as  understood  by  courts  of  equity,  the 


[y)  Tottenham  v.  Green  (1863)  32 
L.  J.  Ch.  201 :  a  case  decided  under 
the  old  rule  as  to  dealings  with 
reversionary  interests,  but  the  prin- 
ciples seem  applicable  in  all  cases 
where  the  burden  of  proof  is  still  on 
the  lender. 

(z)  Earl  of  Aylesfonl  v.  Morris 
(1873)  8  Ch.  at  p.  499. 

(a)  In  the  cases  of  sales  of  rever- 
sions under  the  former  law  on  that 
head  the  practice  was  for  some  time 
to  treat  the  fuit  as  a  redemption 
suit,  and  give  the  purchaser  his  costs 
as  a  mortgagee  :  but  the  later  rule 
was  to  give  no  costs  on  either  side, 
except  that  the  plaintiff  had  to  bear 
such   as   were    occasioned    by   any 


unfounded  charges  of  actual  fraud  : 
Edwards  v.  Burt  (1852)  2  D.  M.  G. 
at  p.  65  :  Bromley  v.  Smith  (1859) 
26  Bciiv.  at  p.  676,  and  ccsts  might 
be  given  against  the  defendant  as  to 
any  trans<iction  in  which  there  had 
been  misconduct  on  his  part  :  Tot- 
tenham V.  Green  (1863)  32  L.  J.  Ch. 
201,  206.  In  J\evill  v.  SnelUng  (1880) 
the  plaintiff  having  offered  before 
actioi.  brought  to  repay  the  sums 
actually  advanced  with  interest  at 
5  per  cent.,  the  defendant  was 
ordered  to  pay  the  costs  :  15  Ch.  D, 
at  p.  705,  cp.  Beynon  v.  Cook  (1875) 
10  Ch.  at  p.  393,  in  judgment  of 
Jesael  M.E. 
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lender  must  prove  the  reasonableness  of  the  bargain  (6) ; 
and  if  he  fails  to  do  so,  he  cannot  recover  on  the  special 
contract,  but  can  recover  his  principal  and  reasonable 
interest  as  on  a  common  count  for  money  lent.  It  must 
be  noticed  that  the  importance  of  this  class  of  cases  is 
much  diminished,  though  the  law  is  not  affected,  by  the 
Infants'  Relief  Act,  1874,  which  makes  loans  of  money  to 
infants  absolutely  void  and  forbids  any  action  to  be  brought 
on  a  promise  to  pay  debts  contracted  during  infancy.  See 
p.  60,  supra. 

The  same  principles  apply,  so  far  as  they  are  applicable  Applica- 
to  a  transaction  of  sale  as  distinguished  from  loan,  to  the  principles 
sale  of  reversionary  interests  by  persons  who  are  not  in  an  *°  ^^^^^  ° 

J  J   r  rever- 

independent  position,  as  when  the  sale  is  made  by  a  man  sionary 
only  just  of  age  in  pursuance  of  terms  settled  while  he  w "persons 
was  still  an  infant.     Here  the  burden  is  on  the  purchaser  in  depen- 
to  show  the  fairness  of  the  transaction.     He  is  not  bound  ^jon. 
to  show  that  the  price  given  was  absolutely  adequate ;  but 
he  is  bound,  notwithstanding  the  Act  of  1867  (31  Vict.  c.  4, 
p.  605  above),  to  show  that  it  was  such  as,  upon  the  facts 
known   to  him   at   the   time,  he   might    have  reasonably 
thought  adequate.     Moreover  he  ought  to  see,  where  prac- 
ticable, that  the  seller  has  independent  legal  advice.    These 
rules  seem  to  be  established  by  O'Rorke  v.  Bolinghroke  (c), 
which  is  remarkable  as  an  almost  singidar  instance  of  an 
impeached  transaction  with  an   "  expectant  heir "  being 
upheld.     There  a  father  and  son  negotiated  with  a  pur- 
chaser for  the  sale  of  the  son's  reversionary  interest  ex- 
pectant on  the  death  of  the  father.  The  sale  was  completed 
three  weeks  after  the  son  came  of  age.     The  price  was 
agreed  to  after  some   bargaining;    it   was  founded  on  a 
statement  of  value  furnished  by  a  third  person,  and  would 


(h)  Qm.  is  this  a  question  for  the  (c)  (1877)   2  App.   Ca.  814.     Cp. 

jury  or  for  the  Court  ?     Prima  facie  Fry  v.  Lane   (1888)    40   Ch.  D.  312, 

it  should  be  a  question  of  fact:  but  58  L.  J.   Ch.  11-3,  where  the  seller 

there   are  some   analogies   (e.  g.  the  was    poor    and    ignorart,    and    the 

cases    on    restraint    of    trade)     for  same  solicitor  purported  to  act  for 

treating  it  as  a  question  of  law.  both  parties. 

R  R  2 
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have  been  adequate  if  the  father's  life  had  been  a  good 
one.  The  purchaser  did  not  know  and  had  no  reason  to 
believe  anything  to  the  contrary,  but  it  was  in  fact  a  bad 
life.  The  young  man  took  no  independent  advice,  being 
"  penniless,  and  except  for  his  father  friendless  "  (d).  The 
father  died  within  three  month  after  the  sale.  Four  years 
later  the  son  sued  to  have  the  whole  transaction  set  aside, 
but  failed  in  the  House  of  Lords  after  succeeding  in  the 
Court  of  Appeal  in  Ireland.  The  majority  of  the  Lords  (e) 
held  that  the  burden  of  proof  was  indeed  on  the  buyer, 
but  that  he  had  satisfied  it.  Lord  Hatherley  dissented, 
thinking  that  it  was  the  buyer's  absolute  duty  to  see  that 
the  young  man  had  independent  advice. 
"Surprise"  Another  alleged  ground  of  equitable  relief  against  con- 
provi-  tracts,  founded  on  the  notion  of  an  inequality  between  the 
dence."  contracting  parties,  has  been  "  surprise,"  or  "  surprise  and 
improvidence."  But  this  seems  to  be  only  a  way  of 
describing  evidence  of  fraud  or  of  a  relation  of  dependence 
between  the  parties. 
Evans  v.  The  case  of  Evans  v.  Llewellyn  (/)  may  be  taken  as 
J  ewe  jn.  ^j^^  typical  instance.  The  plaintiff  was  a  person  of  inferior 
station  and  education  who  acquired  by  descent  a  title  in 
fee  simple  to  a  share  in  land  in  which  the  defendant  had  a 
limited  interest.  His  title  was  first  communicated  to  him 
by  the  defendant,  who  represented  to  him  (as  the  fact 
appears  to  have  been)  that  the  circumstances  of  the  family 
created  a  moral  obligation  in  the  plaintiff  not  to  insist  on 
his  strict  rights,  and  offered  to  purchase  his  interest  for 
a  substantial  though  not  adequate  consideration.  The 
defendant  suggested  to  the  plaintiff  to  consult  his  friends 
in  the  matter,  which  however  he  did  not  do.  Three  days 
intervened  between  the  first  interview  and  the  conclusion 
of  the  business  by  the  acceptance  of  the  defendant's  offer. 
It  was  considered  that  the  plaintiff  was  under  the  circum- 
stances not  a  free  agent  and  not  equal  to  protecting  him- 

(d)  Lord  Blackburn,  at  p.  837.  gan,  and  Lord  Gordon. 

(e)  Lord  Blackburn,  Lord  O'Ha-  (/)  See  foil invinfi:  note. 
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self,  and  was  taken  by  surprise,  and  the  sale  was  set 
aside  (g).  The  case  seems  somewhat  anomalous,  but  it  has 
been  suggested  by  very  high  authority  that  it  would  still 
be  followed  in  setting  aside  a  contract  as  "  improvident 
and  hastily  carried  into  execution "  (It),  and  it  has  been 
distinctly  approved  in  the  Court  of  Appeal  in  Chancery  (i). 

It  is  submitted,  however,   that  there  is  no  intelligible  Q«-  if 
reason  for  treating  surprise  or  irtvprovidence  as  a  substan-  &c"  any ** 

tive   cause    for    setting    aside    contracts,    much    less    for  substan- 

tive  cause 
attempting  to  give  these  words  a  technical  signification,  for  avoid- 
Both    terms   are    in   fact    merely   negative    and   relative.  J.°^  ^^^~ 
Surprise  is  nothing  else  than  the  want  of  mature  delibera- 
tion :  improvidence  is  nothing  else  than  the  want  of  that 
degree  of  vigilance  which  a  man  of  ordinary  prudence  may 
be  expected  to  use  in  guarding  his  own  interest.   Now  one 
man's  deliberation    and    prudence  are  not  the    same   as 
another  man's,  nor  is  the  same  man  equally  deliberate  or 
prudent  at  all  times.     A  man  may  enter  into  a  contract 
with  less  deliberation  than  the  average  wisdom  of  mankind 
would  counsel,  or  than  he  himself  commonly  uses,  in  affaii^s 
of  the  like  nature,  and  yet  the  contract  may  be  perfectly 

valid.     But  if  it  be  disputed  whether  there  was  or  not  any   .^ 

i-  J  circum- 

real  consent,  or  whether  consent  was  or  not  fi-eely  given,  Btances  of 
then  circumstances  of  what  is  called  surprise  or  improvi-  m^y  be 
dence  may  be  very  material  as  evidence  bearinsf  on  those  material 

Tx  11  n  ■,^      •  ■         ■  for  prov- 

issues.      Unusual  haste  or  lolly  m  entering  into  an  engage-  ing  the 
ment  is  a  circumstance  to  be  accounted  for :  and  the  best  ^^^j*®°°® . 

of  distinct 

way  of  accounting  for  it  may  in  all  the  circumstances  of  a  grounds 
particular  case  be  to  suppose  that  the  party  did  not  know  i^l  the 

ig)  (1787)  2  Bro.   C.  C.   150;  1  (k)  Lord  St.  Leonards  in  Curzon 

Cox  333,  a   fuller  report,  which  is  v.  Belwortky  (1852)  3  H.  L.  C.  742  : 

here  followed  ;  the  other   if  correct  there  the  appellant  relied  on  express 

would  reduce  it  to  a  plain  case  of  charges   of   fraud,   which  were  not 

fraud  or  at  all  events  misrepresenta-  made  out :  but  Lord  St.   Leonards 

tion.  lu  Ilaygarthv.  Wearing  (\S71)  thought    he    might    possibly    have 

12  Eq.  320,  40  L.  J.  Ch.  577,  which  succeeded  if  he  had  rested  his  case 

to  some  extent  resembled  this,  the  on  the  ground  suggested, 
ground  of  the  decision  was  a  posi-  (i)  Per  Turner  L.J.   in  Baker  v. 

tive    misrepresentation    as    to   the  Monk  (1864)  4  D.  J.  S.  at  p.  392. 
value  of  the  property. 
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what  he  was  about,  or  that  he  was  wrought  iq^oii  by  con- 
duct of  the  other  j^arty  of  such  a  kind  as  to  make  the 
contract  voidable  on  the  ground  of  fraud.  Surprise  and 
imjjrovidence,  therefore,  are  matters  from  which  it  may 
be  inferred,  as  a  fact  in  particular  cases,  that  there  was  no 
true  consent,  or  that  the  consent  was  not  free.  But  it  is 
not  to  be  affirmed  as  a  general  proposition  of  law  that 
haste  or  imprudence  can  of  itself  be  a  sufficient  cause  for 
setting  aside  a  contract,  nor  even  that  there  is  any  par- 
ticular degree  of  haste  or  imprvidence  from  which  funda- 
mental error,  fraud,  or  undue  influence,  will  be  invariably 
presumed.  "  The  Court  will  not  measure  the  degrees  of 
understanding "  (k).  It  seems  to  follow  that  what  is 
recorded  in  such  a  case  as  Evans  v.  Llewellyn  (l)  is  not  an 
enunciation  of  law,  but  an  inference  of  fact.  Such  an 
inference  may  be  useful  in  the  way  of  analogy  when 
similar  circumstances  recur,  but  is  not  binding  as  an 
authority.  The  view  here  taken  may  be  supported  by  the 
observations  of  the  judges  in  the  Eo,rl  of  Bath  and  Moun- 
tague's  Case  (a.d.  1698)  (m).  In  that  case  Baron  Powel 
said  (3  Ch.  Ca.  at  p.  56)  : 


"  It  is  said,  This  is  a  Deed  that  was  obtained  by  Surprize  and  Circum- 
vention. Now  I  perceive  this  word  Surprize  is  of  a  very  large  and  general 
Extent  ...  I  hardly  know  any  Surprize  that  should  be  sutficient  to 
set  agide  a  Deed  after  a  Verdict,  unless  it  be  mixed  with  Fraud,  and  that 
expressly  proved."  \i.  e.  the  verdict  in  favour  of  the  deed  precludes  the 
party  from  asserting  in  equity  that  he  did  not  know  what  he  was  about  : 
for  he  should  have  set  up  that  case  at  law  on  the  plea  of  non  est  factum]. 
"  It  must  be  admitted  that  there  was  Deliberation,  and  Consideration  and 
Intention  enough  proved  to  make  it  a  good  Deed  at  Law,  otherwise 
there  would  not  have  been  a  Verdict  for  it "  :  per  L.  C.  J.  Treby,  ib, 
at  p.  74. 

The  judgment  of  the  Lord  Keeper  Somers  is  even  more 
decided,  and  points  out  clearly  the  difference  between  an 


(k)    Bridgman    v.    Green    (1755) 
Wilmot,  58,  61. 
{I)  (1787)  1  Cox  333. 


(m)   8  Ch.  Ca.  55.  Cp,  Story,  Eq. 
Jurisp,  §  251. 
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instrument  which  is  void  both  at  law  and  in  equity,  and 
one  which  is  voidable  in  equity  (p.  108) : — 

"  It  is  true,  it  is  charged  in  the  Bill  that  thii  Deed  was  obtained  by- 
Fraud  and  Surprize  .  .  But  whosoever  reads  over  the  Depositions  will 
see  that  the  End  they  aimed  at  was  to  attack  the  Deeds  themselves  as 
false  Deeds  and  not  truly  executed  ;  but  that  beiug  Tried  at  Law,  and 
the  Will  and  Deeds  verified  by  a  Verdict,  the  Counsel  have  attempted  to 
make  use  of  the  same  Evidence,  and  read  it  all,  or  at  least  the  greateit 
Part  of  it,  as  Evideoce  of  Surprize  and  Circumvention 

"  Now,  for  this  word  (Surprize)  it  is  a  Word  of  a  general  Signification, 
80  general  and  so  uncertain,  that  it  is  impossible  to  fix  it  ;  a  Man  is  sur- 
priz'd  in  every  rash  and  indiscreet  Action,  or  whatsoever  is  not  done  with 
so  much  Judgment  and  Consideration  as  it  ou^ht  to  be  :  But  I  suppose 
the  Gentlemen  who  usa  that  Word  in  this  C<ise  mean  such  Surprize  as  is 
attended  and  accompanied  with  Fraud  and  Circumvention  ;  such  a  Sur- 
prize indeed  may  be  a  good  ground  to  set  aside  a  Deed  so  obtain'd  in 
Equity  and  hath  been  so  in  all  times ;  but  any  other  Surprize  never  was, 
and  I  hope  never  will  be,  because  it  will  introduce  such  a  wild  Uncer- 
tainty in  the  Decrees  and  Judgments  of  the  Court,  as  will  be  of  greater 
Consequence  than  the  Relief  in  any  Case  will  answer  for." 

Moreover  the  doctrine  thus  stated  is  exactly  analogous  Analogy 

to  the  undoubted  law  concerning  inadequacy  of  considera-  as  to  in- 

tion.     The  value  of  the  subject-matter  of  a  contract,  and  adequacy 

'  .  .  .  of  consi- 

therefore  the  adequacy  of  the  consideration,  which  depends  dsration. 

on  it,  is  in  most  cases  easier  to  measure  than  the  degree 
of  deliberation  or  prudence  with  which  the  contract  was 
entered  into.  "  Surjirise  "  or  "  improvidence  "  represents 
nothing  but  an  opinion  of  the  general  character  of  a  trans- 
action, founded  on  a  precarious  estimate  of  average  human 
conduct,  and  cannot  well  have  a  greater  legal  effect  than 
inadequacy  of  consideration,  which  generally  admits  of 
being  determined  by  reference  to  the  market  value  of  the 
object  at  the  date  of  the  contract. 

5.  Limits  of  the  right  of  rescission. 

The  risfht    of  setting:  aside  a  contract  or    transfer    of  ^j*®  "?^* 
"    _  °  .  .of  rescis- 

property  voidable  on  the  ground    of  undue   influence   is  sioa  is  like 
analogous  to  the  right  of  rescinding  a  transaction  voidable  cases^of 
on  any  other  ground,  and  follows  the  same  rules  with  some  fraud,  &c. 

T    1  Tn        •  -J        -1  and  go- 

slight  modiiications  m  detail,  vemed  by 

game  rules, 
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What  is  said  in  the  last  chapter  of  rescinding  contracts 
for  fraud  or  misrepresentation  may  be  taken  as  generally 
applicable  here.  We  proceed  to  give  some  examples  of 
the  special  application  of  the  principles. 
Examples.  The  right  to  set  aside  a  gift  or  beneficial  contract  void- 
able for  undue  influence  may  be  exercised  by  the  donor's 
representatives  or  successors  in  title  (n)  as  well  as  by  him- 
self, and  against  not  only  the  donee  but  persons  claiming 
through  him  (o)  otherwise  than  as  purchasers  for  value 
without  notice  (p).  But  the  jurisdiction  is  not  exercised 
at  the  suit  of  third  persons.  The  Court  will  not  refuse,  for 
example,  to  pay  a  fund,  at  the  request  of  a  petitioner 
entitled  thereto,  to  the  trustees  of  a  deed  of  gift  previously 
executed  by  the  petitioner,  because  third  parties  suggest 
that  the  gift  was  not  freely  made  (q). 
Jurisdic-  On  the  other  hand  it  is  not  necessary  to  the  support  of 
confined  to  ^  claim  to  Set  aside  a  contract  on  the  ground  of  undue  in- 

influence     fluence  to  show  that  the  influence  was  directly  employed 
of  actual  .  .  Ill 

party  to      by  another  contracting  party.     It  is  enough  to  show  that 

the  con-      j^  ^^^^   employed   by  some  one  who  expected  to  derive 

benefit  from  the  transaction,  and  with  the  knowledge  of 

the  other  party  or  under  circumstances  sufficient  to  give 

him  notice  of  it.     The  most  frequent  case  is  that  of  an 

ancestor  or   other   person   in   loco  ijarentis   inducing   a 

descendant,  etc.,  to  give  security  for  a  debt  of  the  ancestor. 

But  if  the  other  party  does  all  he  reasonably  can  to  guard 

against  undue  influence  being  exerted  (as  by  insisting  on 

the   person  in  a  dependent  position  having  independent 

professional  advice),  and  the  precautions  he  demands  are 


(n)  E.g.  Executor  :  Hunter  v.  At- 
kins (1832)  3  M.  &  K.  113  ;  Ooiitts 
V.  Acicortk  (1869)  8  Eq.  558. 
Assignee  in  bankruptc}'  :  Ford  v. 
Olden  (1867)  3  Eq.  461,  36  L.  J.  Ch. 
651.  Devisee  :  Gresley  v.  Mousley 
(1861)  4  De  G.  &  J.  78.  Heir  : 
Holman  v.  Loynes  (1854)  4  D.  M.  G. 


270,  23  L.  J.  Ch.  529. 

(o)  Huguenin  v.  Baseley  (1807)  14 
Ves.  273,  289.  Cp.  Molony  v. 
Kernan  (1842)  2  Dr.  &  W.  31,  40. 

(p)  Cohbett  V.  Brock  (1855)  20 
Beav.  524,  528. 

(q)  Metcalfe's  tr.  (1864)  2  D.  J.  S. 
122,  33  L.  J.  Ch.  308. 
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satisfied  in  a  manner  he  cannot  object  to  at  the  time,  the 
contract  cannot  as  against  him  be  impeached  (?•). 

It  appears  to  be  at  least  doubtful  whether  a  contract  can 
be  set  aside  on  the  ground  of  influence  exerted  on  one  of 
the  parties  by  a  stranger  to  the  contract  who  did  not 
expect  to  derive  any  benefit  from  it  (.s)  :  except  where  the 
contract  is  an  arrangement  between  cestuis  que  trust 
claiming  under  the  same  disposition,  and  the  trustee  puts 
pressure  on  one  of  the  parties  to  make  concessions ;  the 
ground  in  this  case  being  the  breach  of  a  trustee's  special 
duty  to  act  impartially  (t). 

The  right  to  set  aside  a  contract  or  gift  originally  void-  Confirma- 
able  on  the  ground  of  undue  influence  may  be  lost  by  acqui- 
express  confirmation  (u)  or  by  delay  amounting  to  proof  ^^°*'°''®- 
of  acquiescence  (,t).    But  any  subsequent  confirmation  will 
be  inoperative  if  made  in  the  same  absence  of  independent 
advice  and  assistance  which  vitiated  the  transaction  in  the 
beginning  (y).     This  has  been  strongly  stated  in  the  judg- 
ment of  the  Lords  Justices  in  Moxon  v.  Payne  {z) :  "Frauds 
or  impositions  of  the  kind  practised  in  this  case  cannot  be 
condoned  ;  the  right  to  property  acquired  by  such  means 
cannot  be  confirmed  in  this  Court  unless  there    be    full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable 
rights  arising  out  of  those  facts,  and  an  absolute  release 
from  the  undue  influence  by  means  of  which  the  frauds 


(r)    Compare    Cobbett    v.    Brock  8  D.  M.  G-.  133,  147,  25  L.  J.  Ch. 

(1855)  20  Beav.  524,  with  Berdoe  v.  753  ;  Turner  v.  Collins  (1871)  7  Ch. 

Bmvson  (1865)  34  Beav.  603.    As  to  329,  41  L.  J.  Ch.  558  ;  Allcard  v. 

what  amounts  to  notice,  MaWand  Skinner  (1887)  36  Ch.  Div.  145,  see 

V.    Backhouse    (1847)    16   Sim.    58  ;  especially     per    Lindley     L.J.     at 

Tottenham  v.  Green  (1863)  32  L.  J.  p.  187. 

Ch.  201.  {y)  Savery  v.  Kimj  (1856)  5  H.  L. 

(s)  Bentley  v.  Mackay  (1869)  31  C.  at  p.  664,  25  L.  J.  Ch.  482. 

Beav.   143,  151.     On  principle  the  (--)  (1873)  8  Ch.  881,  885,  43  L. 

answer   should   clearly    be    in    the  J.   Ch.    240.     And   a   confirmation 

negative.  will  not  be  helped  by  the  presence 

(t)  Ellis  V.  Barker  (1871)   7  Ch.  of  an  independent  adviser    of    the 

104,  41  L.  J.  Ch.  64.  party  ccnfirming,  if,  in  consequence 

(«)  Stump  V.   Gaby  (1852)  2  D.  of  the  continuing  influence  of  the 

M.  G-.  623,  22  L.  J.  Ch.  352 ;  Morse  other  party,  his  advice  is  ia  fact 

V.  Eoyal  (1806)  12  Ves.  355.  disregarded  :  ib. 

(x)   Wright  \.  Vanderplanh  (\9>hh) 
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Semble, 
no  pre- 
sumption 
of  undue 
influence 


were  practised.  To  make  a  confirmation  or  compromise  of 
any  value  in  this  Court  the  parties  must  be  at  arm's 
length,  on  equal  terms,  with  equal  knowledge,  and  with 
sufficient  advice  and  protection."  And  delay  which  can  be 
accounted  for  as  not  unreasonable  in  all  the  circumstances 
is  no  bar  to  relief  (a).  In  short,  an  act  "  the  effect  of 
which  is  to  ratify  that  which  in  justice  ought  never  to 
have  taken  place  "  ought  to  stand  only  upon  the  clearest 
evidence  (6).  The  effect  of  delay  on  the  part  of  the  person 
seeking  relief  is  also  subject  to  a  special  limitation.  In  a 
case  between  solicitor  and  client,  or  parties  standing  in 
any  other  confidential  relation,  less  weight  is  given  to  the 
lapse  of  time  than  is  due  to  it  when  no  such  relation 
subsists  (c). 

In  the  case  of  a  deliberate  confirmation  after  the  rela- 
tion of  influence  has  ceased  to  exist,  it  need  not  be  shown 
that  the  donor  knew  the  gift  to  be  voidable  (d)  :  other- 
wise where  the  alleged  confirmation  is  connected  with  the 
original  transaction  and  takes  place  under  similar  cii'cum- 
stances  (e). 

An  adoption  of  the  instrument  impeached  for  a  par- 
ticular purpose  (as  by  the  exercise  of  a  power  contained 
in  it)  may  operate  as  an  absolute  confirmation  of  the 
whole  (/). 

It  seems  that  the  presumption  of  influence  arising  from 
confidential  relations  is  not  to  be  extended  to  cases  where 
a  merely  trifling  benefit  is  conferred  (g).     This  is  more 


(a)  Kempson  v.  Ashbee  (1874)  10 
Ch.  15,  44  L.  J.  Ch.  195. 

(6)  Morse  v.  Royal  (1806)  12  Ves. 
at  p.  374. 

(c)  Gresley  v.  Mousley  (1861)  4  De 
G.  &  J.  78,  96.  But  even  in  a  case 
between  solicitor  and  client  a  delay 
of  eighteen  years  has  been  held 
fatal  ;  Champion  v.  Righy  (1830)  1 
Rush.  &  M.  539. 

(d)  Mitchell  v.  Homfray  (1881) 
8  Q.  B.  Div.  587,  50  L.  J.  Q.  B.  460. 
In  Tomson  v.  Judge  (1855)  3  Drew. 
306,   there    was    not    independent 


advice,  and  there  was  an  attempt  to 
conceal  the  real  character  of  the 
transaction.  But  the  considered 
opinion  of  Kindersley  V.-C.  on  the 
general  principle  is  doubtless  a 
weighty  one. 

(c)  Kempson  v.  Ashbee  (1874)  10 
Ch.  15,  44  L.  J.  Ch.  195. 

(/)  Jarratt  v.  Aldam  (1870)  9Eq. 
463,  39  L.  J.  Ch.  349. 

{(j)  Per  Turner  L.J.  Rhodes  v. 
Bate  (1866)  1  Ch.  at  p.  258,  and 
liindley  L.J.  AUcard  v.  Skinner, 
36  Ch.  Div,  at  p,  185. 
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than  a  simple  application  of  the  maxim  De  minimiis  non  where  the 

,7         PI  .,  ,.  .  .,      gain  is 

curat  Lex,  tor  the  transaction  brought  m  question  might  triaing. 
be  in  itself  of  great  magnitude  and  importance,  though 
the  advantage  gained  by  one  party  over  the  other  were 
not  large.  Indeed  the  case  to  which  this  principle  seems 
most  likely  to  be  applicable  is  that  of  a  transaction  not  of 
a  commercial  nature,  and  on  such  a  scale  that  the  parties, 
dealing  fairly  and  deliberately,  might  choose  not  to  be 
curious  in  weighing  a  comparatively  small  balance  of  profit 
or  loss. 

As  regards  the  relation  between  solicitor  and  client,  it  Special 
is  a  question  whether  there  is  not  an  inflexible  rule  of  ^^  ^^^gj^^Q^ 
public  policy  against  the  solicitor  taking  a  gift  from  the  of  solicitor 
client,  irrespective  of  any  presumption  of  influence.     Such 
a  rule,  if  it  exists,  is  outside  the  law  of  contract  altogether. 
It  would  apply  only  during  the  actual  continuance  of  the 
relation  :  and  the  mere  fact  that  A.  has  been  B.'s  solicitor 
would  not  raise  a  presumption  against  an  act  of  bounty 
from  B.  to  A.  after  that  relation  had  been  fully  deter- 
mined.    But  the  subject  has  never  been  authoritatively 
discussed,  with  regard  to  the  supposed  distinction,  in    a 
Court  of  Appeal ;  and  existing  authorities  Qi)  can  hardly 
be  deemed  conclusive. 

(h)  See  Morgan  v.  Miyiett  (1877)  6  Ch.  D.  638. 
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CHAPTER  XIII. 


Agreements  of  Imperfect  Obligation. 


Nature  of 
imperfect 
obliga- 
tions. 


How  pro- 
duced. 


Under  this  head  we  propose  to  deal  with  topics  of  a  mis- 
cellaneous kind  as  regards  their  subject-matter,  and  forming 
anomalies  in  the  general  law  of  contract,  but  presenting  in 
those  anomalies  some  remarkable  uniformities  and  analo- 
gies of  their  own. 

Between  contracts  which  can  be  actively  enforced  by  the 
persons  entitled  to  the  benefit  of  them,  and  agreements  or 
promises  which  are  not  recognized  as  having  any  legal 
effect  at  all,  there  is  another  class  of  agreements  which 
though  they  confer  no  right  of  action  are  recognized  by 
the  law  for  other  purposes.  These  may  be  called  agree- 
ments of  imperfect  obligation.  Some  writers  (as  Pothier) 
speak  of  imperfect  obligations  in  the  sense  of  purely  moral 
duties  which  are  wholly  without  the  scope  of  law :  and 
what  we  here  call  Imperfect  Obligations  are  in  the  civil 
law  called  Natural  Obligations.  But  this  term,  the  use  of 
which  in  Roman  law  is  intimately  connected  with  the  dis- 
tinction between  ius  civile  and  ius  gentium  (a),  would  be 
inappropriate  in  English. 

Where  there  is  a  perfect  obligation,  there  is  a  right 
coupled  with  a  remedy,  i.e.  an  appropriate  process  of  law 
by  which  the  authority  of  a  competent  court  can  be  set  in 
motion  to  enforce  the  right. 

Where  there  is  an  imperfect  obligation,  there  is  a  right 
without  a  remedy.  This  is  an  abnormal  state  of  things, 
making  an  exception  whenever  it  occurs  to  the  general  law 


(a)  Savigny,  Obi.  1.  22,  sqq.  For  law  see  Prof, 
a  tummary  statement  of  the  effects  Gai.  3.  119  a. 
of  a  natural  obligation    in    Roman 


Muirhead's  note    on 
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expressed  in  the  maxim  Ubi  vits  ihi  remediii'm.  And  it 
can  be  produced  only  by  the  operation  of  some  special  rule 
of  positive  law  (6).  Such  rules  may  operate  in  the 
following  ways  to  produce  an  imperfect  obligation : 

1.  By   way   of  condition    subsequent,    taking   away   a 
remedy  which  once  existed. 

2.  By  imposing  special  conditions  as  precedent  to  the 
existence  of  the  remedy. 

3.  By  excluding  any  remedy  altogether. 

We  shall  now  endeavour  to  show  what  are  the  effects  of 
an  imperfect  obligation  in  these  three  classes  of  cases. 

1.  Under  the  first  head  we  have  to  notice  the  operation  1-  Remedy 
of  the  Statutes  of  Limitation,  so  far  as  it  illustrates  the  statutes  of 
present  subject  (c).     The  statute  of  limitation  of  James  I.  Li""ta'- 
(21    Jac.    1,   c.   16,  s.   3)   enacts  that  the  actions  therein 
enumerated — which,    with   an   exception   since   repealed, 
comprise  all  actions  on  simple    contracts  {d) — "  shall  be 
commenced  and  sued  "  within  six  years  after  the  cause  of 
action,    and  not  after.       By  the  modem  statute    3   «fe    4 
Wm.  4,  c.  42,  s.  3  (e),  following  the  presumption  of  satis- 
faction after  the   lapse    of  twenty   years   which   already 
obtained  in  practice  (f),  it  is  enacted  that  {inter  alia)  all 
actions   of  covenant    or   debt   upon   any   bond    or   other 

(h)  It  was  once  held  that  a  purely  this  point.     But  an  infant's  contract 

moral  obligation  might  give  rise  to  is  in  its  inception  not  of  imperfect 

an  inchoate  right  which    could   be  obligation,  but  simply  voidable, 
made  binding  and  enforceable  by  an  [d)    As  to  the   extent    to  which 

express  promise.     And  if  this  were  the    statute    applies  to  proceedings 

so  the  statement  in  the  text  would  in  equity  see  Knox  v.  Gye  (1871-2) 

not   be    correct  :    but    the    modern  L.  E.  5  H.  L.  656,  42  L.  J.  Ch.  234. 
authorities  disallow  such  a  doctrine.  (e)  This  section  is  not  affected  by 

See  2    Wms.    Saund.    428  ;    supra,  the  Real  Property  Limitation  Act, 

pp.  168-9.  1874,   except    that   proceedings   to 

(c)  Debts  contracted  by  an  infant  recover  rent  or  money  charged  on 

are  often  compared  to  debts  barred  land  now  have  to  be  taken  within 

by  the  statutes  of  limitation  :  and  1 2    years  :    37    &    38    Vict.    c.    57, 

the  comparison  is  just  to  this  extent,  ss.  1,8. 

that  at  common  law  they  might  be  (/)  Bac.  Abr.  5.  226  (Limitation 

rendered  enforceable  in   much  the  D.  1)  ;  Roddarn  v.  Morley  (1856-7) 

same  manner,  and   practically    the  1  De  G.  &  J.  17,  26  L.  J.  Ch.  438. 
authorities  are  interchangeable    on 
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speciality  "  shall  be  commenced  and  sued  "  within  twenty 
years  of  the  cause  of  action.  We  need  not  stop  to  consider 
the  exceptions  for  disability,  or  the  rules  as  to  the  time 
from  which  the  statutes  begin  to  run  :  for  the  object 
throughout  this  chapter  will  not  be  to  define  to  what 
cases  and  under  what  conditions  the  laws  under  considera- 
tion apply,  when  that  is  abundantly  done  in  other  treatises, 
but  to  observe  the  general  results  which  follow  when  they 
do  apply. 
The  right  Now  there  is  nothing  in  these  statutes  to  extinguish  an 
gone.  Q^^ijgg^j^j^Qj^  Qj^Qg  created.  The  party  who  neglects  to  en- 
force his  right  by  action  cannot  insist  upon  so  enforcing  it 
after  a  certain  time.  But  the  right  itself  is  not  gone.  It 
is  not  correct  even  to  say  without  qualification  that  there 
is  no  right  to  sue,  for  the  protection  given  by  the  statutes 
is  of  no  avail  to  a  defendant  unless  he  expressly  claims  it. 
Serjeant  Williams,  after  noticing  the  earlier  conflicts  of 
opinion  on  this  point,  and  some  unsatisfactory  reasons 
given  at  different  times  for  the  rule  which  has  prevailed, 
concludes  the  true  reason  to  be  that  "  the  Statute  of  Limi- 
tations admits  the  cause  or  consideration  of  the  action  still 
existing,  and  merely  discharges  the  defendant  from  the 
remedy  "  (  g).  This  alone  shows  that  an  imperfect  obliga- 
tion subsists  between  the  parties  after  the  time  of  limita- 
tion has  run  out.  In  the  case  of  unliquidated  demands  that 
obligation  is  practically  inoperative,  since  an  unliquidated 
demand  cannot  be  rendered  certain  except  by  action  or  an 
express  agreement  founded  on  the  relinquishment  of  an 
existing  remedy.  But  in  the  case  of  a  liquidated  debt  the 
continued  existence  of  the  debt  after  the  loss  of  the  remedy 
Result?,  by  action  may  have  other  important  effects.  Although 
rights^or   ^^^  creditor  cannot   enforce  payment  by  direct  process  of 

creditor      law,  he  is  not  the  less  entitled  to  use  any  other  means  of 
preserved. 

{g)     2    Wms.    Saund.    163  ;    cp.  of  the  statute.      The  rule  continues 

Scarpellini  v.   Atchcson  (1845)  7  Q.  under  the  new  practice,  Order  XIX. 

B.  at  p.  878,   14  L.  J.  y.  B.  at  p.  r.  15  [No.  211]. 
338,  on  the  technical  effect  of  a  plea 
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obtaining  it  which  he  might  lawfully  have  used  before. 
Thus  if  he  has  a  lien  on  goods  of  the  debtor  for  a  general 
account,  he  may  hold  the  goods  for  a  debt  barred  by  the 
statute  (li).  And  any  lien  or  express  security  he  may  have 
for  the  particular  debt  remains  valid  (i).  If  the  debtor 
pays  money  to  him  without  directing  appropriation  of  it 
to  any  particular  debt,  he  may  appropriate  it  to  satisfy  a 
debt  of  this  kind  (k) :  much  more  is  he  entitled  to  keep 
the  money  if  the  debtor  pays  it  on  account  of  the  particu- 
lar debt,  but  not  knowing,  whether  by  ignorance  of  fact  or 
of  law,  that  the  creditor  has  lost  his  remedy.  So  an  exe- 
cutor may  retain  out  of  a  legacy  a  barred  debt  owing  from 
the  legatee  to  the  testator  (l).  He  may  also  retain  out  of 
the  estate  such  a  debt  due  from  the  testator  to  himself: 
and  he  may  pay  the  testator's  barred  debts  to  other  per- 
sons {vi) :  and  this  even  if  the  personal  estate  is  insuffi- 
cient (n).  But  though  a  creditor  may  retain  a  barred 
debt  if  he  can,  he  may  not  resist  another  claim  of  the 
debtor  against  him  by  a  set-off  of  the  barred  debt :  for  the 
right  of  set-off  is  statutory,  and  introduced  merely  to  pre- 
vent cross  actions,  so  that  a  claim  pleaded  by  way  of  set- 
off is  subject  to  be  defeated  in  any  way  in  which  it  could 
be  defeated  if  made  by  action  (o).  This  reason  applies 
equally  to  all  other  cases  of  imperfect  obligations.  Herein 
our  law  differs  from  the  Roman,  in  which  compensatio  did 
not  depend  on  any  positive  enactment,  but  was  an  equit- 
able right  derived  from  the  ius  gentium. 

Again,  the  creditor's  lost  remedy  may  be  revived  by  the  Acknow- 

(A)  Spears  V.  Hartly  (1800)  3  Esp.  J.  166  ;  Stahlschmidt  v.  Lett  (1853) 

81.  ISm.  &U.  415. 

(i)  Higcjins  v.  Scott  (1831)  2  B.  &  (n)  Loiris  v.  Itumnq/  (1867)  4  Eq. 

Ad.  413  ;  Seager  v.  Astou  (1857)  26  451.     This  is  a  peculiar  rule.     It  is 

L.  J.  Ch.  b09  (on  the  statute  of  3  &  otherwise  as  to  claims  not  enforce- 

4  Wm.  4).  able    by  reason  of   the    Statute  of 

{k)  Mills  V.  Fowhes  (1839)  5  Bine.  Frauds  :  Re  Roionsoyi  (1885)  29  Ch. 

N.  C.  455  ;  Nash  v.  Hodgson  (1855)  Div.  358,  54  L.  J.  Ch.  950. 
6  D.  M.  G.  474,  25  L.  .1.  Ob.  186.  (o)    The   defence  of  set-off  must 

(I)  Coartenay  v.    Williams  (1844)  be    specially  met    by    replying   the 

3  Ha.   539,  13  L.  J.  Ch.   461  ;  cp.  statute   of  limitation,   see   1    Wms. 

Rose  V.  Gould  (1852)  15  Beav.  189.  Saund.  431. 

(m)  Hill  V.  Wallcer  (1858)  4  K.  & 
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ledgment 
by  debtor. 


What  is 
sufficient 
acknow- 
ledgment. 


act  of  the  debtor.  The  decisions  on  the  statute  of  James  I. 
have  estabHshed  that  a  renewed  promise  to  pay,  or  an 
acknowledgment  from  which  a  promise  can  be  inferred, 
exchides  the  operation  of  the  statute.  It  was  formerly 
held  that  the  statute  rested  wholly  on  a  presumption  of 
payment,  and  therefore  that  any  acknowledgment  of  the 
debt  being  unpaid,  even  though  coupled  with  a  refusal  to 
pay,  was  sufficient.  But  this  opinion  has  long  since  been 
overruled  {'p).  Again,  it  has  been  said  that  although  the 
original  remedy  is  gone,  the  original  consideration  remains 
as  a  sufficient  foundation  for  a  subsequent  promise.  But 
this  explanation  is  not  satisfying,  since  the  consideration 
for  the  new  promise  is  wholly  past,  and  therefore  insuffi- 
cient according  to  modern  doctrine  {q).  The  only  theory 
tenable  on  principle  seems  to  be  that  the  statute  is  a  law 
merely  of  procedure,  giving  the  debtor  a  defence  which  he 
may  waive  if  he  think  fit.  Nevertheless  it  is  held  that 
the  acknowledgment  operates  as  evidence  of  a  new  promise, 
and  therefore  is  not  effectual  unless  made  before  action 
brought  (r). 

The  modern  law  has  been  concisely  stated  by  Mellish  L.J. 
"  There  must  be  one  of  three  things  to  take  the  case  out  of 
the  statute.  Either  there  must  be  an  acknowledgment  of 
the  debt,  from  which  a  promise  to  pay  is  to  be  implied;  or 
secondly,  there  must  be  an  unconditional  promise  to  pay 
the  debt ;  or  thirdly,  there  must  be  a  conditional  promise 
to  pay  the  debt,  and  evidence  that  the  condition  has  been 
performed  "  (.s).  The  promise  must  be  to  pay  the  debt  as 
ex  debito  institiae;  a  promise  to  pay  as  a  debt  of  honour 


(p)  2  Wms.  Saund.  183,  184. 

(q)  See  p.  170,  above. 

(r)  Batcmanw.  Pindcr(\^i1)  3  Q. 

B.  .^74,11  L.  J.  Q.  B.  281. 

(s)  MitdielCs  claim  (1871)  6  Ch. 
at  p.  828.  And  see  Wilhy  v.  Elgee 
(1875)  L.  R.  10  C.  P.  497,  44  L.  J. 

C.  P.  254  ;  Chasemore  v.  Turner 
(1874)  (Ex.  Ch.),  L.  R.  10  Q.  B.  .000, 
506,  .010,  520,  45  L.  J.  Q.  B.  66,  and 
the  later  case  of  Meyerhoff  v.  Froh- 


lich  (1878)  3  C.  P.  1).  333,  in  C.  A., 
4  C.  P.  Div.  63,  48  L.  J.  C.  P.  43, 
which  also  show  how  much  difficulty 
there  may  be  in  determining  in  a 
particular  case  whether  there  has 
been  an  unconditional  promise  ; 
Quincei/  v.  Sharpe  (1876)  1  Ex.  D. 
72,  45  'L.  J.  Ex.  347  ;  Skeet  v.  Lind- 
say (1877)  2  Ex.  D.  314,  46  L.  J. 
Ex.  249. 
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is  insufficient,  as  it  excludes  the  admission  of  legal  lia- 
bility (t).  When  the  promise  is  implied,  it  must  be  as  an 
inference  of  fact,  not  of  law ;  the  payment  of  interest  under 
compulsion  of  law  does  not  imply  any  promise  to  pay  the 
principal  (u). 

The  acknowledgment  or  promise,  if  express,  must  be  in 
writing  and  signed  by  the  debtor  (9  Geo.  4,  c.  14,  s.  1)  or 
his  agent  duly  authorized  (Mercantile  Law  Amendment 
Act,  1856,  19  &  20  Vict.  c.  97,  s.  13).  But  an  acknow- 
ledgment may  still  be  implied  from  the  pajanent  of  interest, 
or  of  part  of  the  princij)al  on  account  of  the  whole,  without 
any  admission  in  writing  (x). 

The  more  recent  statute  which  limits  the  time  for  suing  Statutory 
on  contracts  by  specialty  contains  an  express  proviso  as  to  f'Jr  ac^.'°" 
acknowledgment  and  part  payment  (3  &  4  Wm.  4,  c.  42,  knowledg- 
s.  5)  (y).     The  cases  as  to  acknowledgment,  &c.  under  the  specialty 
statute  of  James,  and  Lord  Tenterden's  Act,  are  not  applic-  ^i^'^'s- 
able  to  this  proviso.     Here  the  operation  of  the  acknow- 
ledgment is  independent  of  any  new  promise  to  pay,  and 
the  action  in  which  the  acknowledgment  is  to  be  operative 
must  be  founded  on  the  original  obligation  alone  (0). 

The  Act  for  the  Limitation  of  Actions  and  Suits  relating  Stat,  of 
to  Real  Property  (3  &  4  Wm.  4,  c.  27,  s.  34)  does  not  only  asTo  real" 
bar  the  remedy,  but  extinguishes  the  right  at  the  end  of  Property : 
the  period  of  limitation.     It  is  therefore  unconnected  with  well  as 
our  present  subject.  remedy 

We  have  seen  that  by  the  operation  of  the  statutes  of  away. 

limitation  applicable  to  contracts  the  right  itself  is  not  ^"gli^^ 

,  T   .  p         „       .  statutes  of 

destroyed,    but  only  the    conditions   01    eniorcing   it   are  limitation 

affected.     The  law  of  limitation  is  a  law  relatiner  not  to  ^^^, 

o  analogous 

the  substance  of  the  cause  of  action,  but    to   procedure,  foreign 

laws 

(0  Macco7-d  V.  Osborne   (1876)    1  2«^  (1781)  1  Sm.  L.  C. 

C.  P.  D.  568,  45  L.  J.  C.  P.  727  (on  {y)  See  Pears  v.  Laing  (1871)  12 

Lord  Tenterden's  Act).  Eq.  41,  40  L.  J.  Ch.  225. 

(u)  Morgan  v.  Rowlands  (1872)  L.  (:)  Roddam  v.  Mmiey  (1856-7)  1 

R.  7  Q.  B.  493,  498,  41  L.  J.  Q.  B.  De  G.  &  J.   1,  26  L.  J.  Ch.  438, 

187.  opinion  of  Williams   and   Crowder 

{x)  2  Wms.  Saund.  181,  187,  see  J  J.  at  p.  15. 
also  the  notes  to  Whitcomb  v.   IVJiit- 

P.  S   S 
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afiEecting     Hence  follows  a  consequence  which  is  important  in  private 
the  remedy  .  -ii  iii  ,     ^    \  ^ 

only,  international  law,  namely  that  these  enactments  belong  to 

*''Tt*of  ^^  ^^'^  ^^*  f^^^^'  ^°^  ^^  ^^®  ^^"^  contractus,  and  are  binding  on 
lex  fori.      all   persons  who  seek   their  remedy  in  the  courts  of  this 
country.     A  suitor  in  an  English  court  must  sue  within 
the  time  limited  by  the  English  statute,  though  the  cause 
of  action  may  have  arisen  in  a  country  where  a  longer  time 
is  allowed  (a).  Conversely,  an  action  brought  in  an  English 
court  within  the  English  period  of  limitation  is  maintain- 
able although  a  shorter  period  limited  by  the  law  of  the 
place  where  the  contract  was  made  has  elapsed,  even  if  a 
competent  court  of  that  place  has  given  judgment  in  favour 
of  the  defendant   on  the  ground  of  such  period  having 
expired  (h).     And  for  this  purpose  a  document  under  seal 
has  been  treated  by  an  English  court  as  creating  a  specialty 
debt,  though  made   in   a  country  where   our  distinction 
between  simple  contract  and  specialty  debts  does  not  exist, 
and  more  than  six  years  before  action  brought  (c). 

The  House  of  Lords,  as  a  Scotch  court  of  appeal,  has 
had  to  decide  a  similar  question  as  between  the  law  of 
Scotland  and  the  law  of  France.  It  was  held  that  the 
Scottish  law  of  prescription  applied  to  an  action  brought 
in  Scotland  on  a  bill  of  exchange  drawn  and  accepted  in 
France,  the  right  of  action  on  which  in  France  had  been 
saved  by  judicial  proceedings  there  (d).  In  the  case  where 
the  shorter  of  the  two  periods  of  limitation  is  that  allowed 
by  the  foreign  law  governing  the  substance  of  the  contract, 

(a)  British   Linen  Co.    v.   Drum-  (c)    Alliance    Bank    of   Simla  v. 

mond  (1830)  10  B.  &  C.  903.  Carey  (1880)  5  C.  P.  D.  429,  49  L. 

{h)HuherY.Steiner  (ld,ib)  2  Bi-ng.  J.    C.   P.    781    (a  bond  executed  in 

N.  C.  202  (debt   barred   by   French  British  India).     Possibly  the  use  by 

law)  :  Harris  v.  Qaine  (1869)  L.  R.  British  subjects  of  an  English  fcrui, 

4  Q.  B.  653,  38  L.  J.  Q.  B.  331  (debt  unmeaning  at  the  place  of    execu- 

barred  by  Manx  law):  in  the  latter  tion,  may  justify  the  inference  that 

case  Cockburn  C.J.  expressed  some  they  at  the  time  intended  the  docu- 

doubt  as  to  the  principle,  admitting  ment  to  operate  as  an  English  deed, 

however  that  the  rule  was  settled  by  Otherwise   the  decision    seems    not 

authority  :    Savigny    too    (Syst.   8.  easy  to  support. 
273)  is  for  applying  that  law  which  {d)  Don  v.  Lippmann  (1837)  5  01. 

governs  the  substance  of    the  con-  &  F.  1.     !See  also  2  Wms.  fcsaund. 

tract.  399. 
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and  that  period  has  elapsed,  it  is  of  course  necessary  to 
ascertain  that  the  foreign  law  is  analogous  to  our  own  in 
its  operation,  and  merely  takes  away  the  remedy  without 
making  the  contract  void  at  the  end  of  the  time  of  pre- 
scription. But  it  is  considered  that  an  actual  destruction 
of  the  right  would  be  so  inconvenient  and  unreasonable 
that  it  may  almost  be  presumed  that  such  is  not  the 
operation  of  the  law  of  any  civilized  state ;  and  the 
English  courts  would  not  put  such  a  construction  on 
the  foreign  law  unless  compelled  so  to  do  by  very  strong 
evidence  (e). 

We  shall  presently  see  that  analogous  questions  con- 
cerning the  lex  fori  may  arise  in  other  cases  of  imperfect 
obligations. 

2.  Under  the  second  head  fall  the  cases  of  particular  2-  Condi- 
classes  of  contracts  where  the  law  requires  particular  acts  cedent  U) 
to  be  done  by  the  parties  or  one  of  them  (in  respect  of  the  remedy. 
form  of  the  contract  or  otherwise)  as  conditions  precedent  of  Frauds, 
to  the  contract  being  recognized  as  enforceable.  ^"  ' 

A.  The  most  important  of  the  enactments  thus  imposing 
special  conditions  on  contracts  is  the  fourth  section  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3). 

The  fourth  section  enacts  that  after  the  date  there  men- 
tioned 

"  no  action  shall  be  brought  whereby  to  charge  any  executor  or  adrcinis- 
trator  upon  any  special  promise  to  answer  damages  out  of  his  own  estate  ; 
or  whereby  to  charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriages  of  another  person  ;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of  marriage  ;  or 
upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
inttrest  in  or  concerning  them  ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof  ;  unless 
the  agreement  upon  which  such  action  shall  be  brought  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
chargtd  therewith  or  some  other  person  thereunto  by  him  lawfully 
authorized." 

(e)     Iluber    v.    Steiner    (1835)   2       French  law  of  prescription  the  right 
Bing.   N.  C.  202,  where  it  was  in      was  absolutely  extinguished. 
vain  attempted  to  show  that  by  the 

s  s  2 
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The  terms  of  the  17th  section    (16th  in  the    Revised 
Statutes)  are  different.    It  does  not  only  prevent  contracts 
for  the  sale  of  goods  of  the  value  of  10^.  or  upwards  (Lord 
Tenterden's  Act,  9   Geo.  4,  c.  14,  s.  7,  has  the  effect  of 
substituting  "value"  for  "price")  (/)  from   being   sued 
upon  except  under  the  conditions  specified,  but    enacts 
that  they  shall  not  "be  allowed  to  be  good" :  and  it  has 
been  thought  that  where  the  conditions  are  not  satisfied 
the  agreement  is  absolutely  void  as  against  the  party  who 
has  not  signed  {g).     But  the  weight  of  recent  opinion  is 
in  favour  of  holding  that,  notwithstanding  the  difference 
of  language,  the  I7th  section,  like  the  4th,  is  only  a  law 
of  procedure   (/i).     There  is  no  positive  decision  on  the 
point.     The  cases  of  part  acceptance  of  the  goods  or  part 
payment  of  the  price  are  expressly  provided  for,  either  of 
these  having  the  same  effect  as  a  duly  made  memorandum 
in  writing. 
Effect  of         We  now  return  to  the  fourth  section.     For  the  sake  of 
some  time  brevity  we   shall  use  the  term  "  informal  agreement  "  to 
not  settled,  gigi^ify  any  agreement  which  comes  within  this  section  and 
does  not  comply  with  its  requirements. 

For  some  time  it  was  not  fully  settled  what  was  the 
effect  of  this  enactment  on  informal  agreements.  There 
was  some  authority  for  saying  it  made  them  void.  It  was 
never  held  necessary  in  the  courts  of  law  for  a  defendant 
sued  on  an  informal  agreement  to  plead  the  statute 
specially,  as  in  the  case  of  the  statutes  of  limitation:  and 
it  has  been  held  (before  the  C.  L.  P.  Act)  that  a  special  plea 

(/')Zrarmanv.  ^eew,  18  C.B.  587,  p.    488;  Brett  L.J.    in   Britain   v. 

595,  25  L.  J.  C.  P.  257.  Rossiter  (1879)  11  Q.  B.  D.  at  p.  127, 

{(j)  Where   one  party  has  signed  48  L.  J.  Ex.  3G2.     Cp.  judgment  of 

and   the    other   not,  the  contract  is  Williams    J.   in    BaiUy  v.  Sivccting 

said  to  be  good  or  not  at  the  election  (1861)  9  C.  B.  N.  S.  843,  859,  30  L. 

of  the  party  who  has  not  signed —  J.  C.  P.  150,  154;  and  see  Anson, 

i.  e.  he  may  pue  the   other  who  has  69,  and   an   article  in   9    Am.  Law 

signed,  though  the  other  cannot  sue  llev.  435.    The  supposed  distinction 

him.    Benjamin  on  Sale,  219.    This  between  the  two  sections  is  pointedly 

is  also  the  case  under  8.  4:  Laythoarp  taken  in  Lay thoarpw  Bryant  (1836) 

V.  Bryant  (1836)  2  Bing.  N.  C.  735.  2  Bing.  N.  (J.  735,  747,  and  Leroux 

(h)  Lord  Blackburn  in  Maddison  v.  Brown  (1852)   12  C.  B.  801,  824, 

V.   Alderson  (1883)  8  App.  Ca.  at  826,  22  L.  J.  C.  P.  1. 
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was  not  only  unnecessary  but  bad  as  an  "argumentative 
denial"  of  the  contract  declared  upon  (i).  Moreover  an 
action  cannot  be  maintained  when,  although  it  is  not 
brought  to  enforce  any  right  ex  contractu,  the  right  which 
is  the  foundation  of  the  plaintiff's  claim  depends  on  an 
informal  agreement.  In  Carrington  v.  Roots  (k)  the 
plaintiff  sued  in  trespass  for  seizing  his  horse  and  cart :  the 
defendant  pleaded  that  they  were  incumbering  and  doing 
damage  on  his  ground  :  the  plaintiff  replied  a  verbal 
agreement  that  the  defendant  should  sell  the  crop  and 
grass  growing  there  to  the  plaintiff,  and  that  the  plaintiff 
might  enter  with  his  horse  and  cart  to  take  them.  It  was 
held  that  this  agreement  was  for  the  sale  of  an  interest  in 
land  within  s.  4,  and  that  the  plaintiff  could  not  set  it  up, 
though  it  might  have  been  available,  as  a  licence  only,  in 
answer  to  an  action  for  trespass  (l).  Both  here  and  in  the 
later  case  of  Recede  v.  Lamb  above  cited  the  judges  said 
distinctly  enough  that  informal  agreements  were  not  only 
not  enforceable  but  void.  And  so  Sir  W.  Grant  appears 
to  have  thought  in  Randall  v.  Morgctn  (jn).  These  dicta 
are  not  consistent  with  the  decisions  to  be  presently 
mentioned  in  which  the  existence  of  an  imperfect  obliga- 
tion is  implied.  And  there  had  also  been  judicial  expres- 
sions of  opinion  the  other  way.  But  it  is  not  necessary  to 
notice  these,  for  the  point  was  expressly  decided  by  the 
Court  of  Common  Pleas  in  Leroux  v.  Brown  (n),  where 
the  earlier  dicta  are  also  considered.  The  action  was  Decision 
on  a  contract  not  to  be  performed  within  one  year,  and  ^^  Brown': 
made  in  France,  where  by  the  French  law  the  plaintiff  agreement 

•^  -^  not  void, 

(i)  Reach  v.  Lamb   (1851)    6  Ex.  subsequent  stage   of    the   proceed- 

130,   20   L.  J.  Ex.  161.     Since  the  ings  :  ib. 

Judicature  Acts  the  defence  of  the  (k)  (1837)  2  M.  &  W.  248. 

statute  must  always  be  distinctly  [l)  Gp.  Crosby  v.  Wads^vorth  (1805) 

raised   on    the   pleadings.       Order  6  East  602. 

XIX.  r.  15,  cp.  r.  20.     As   to   the  (m)  (1805)  12  Ves.  at  p.  73. 

former  practice  in  equity  see  John-  (»!.)  (1852)  12  C.  B.  801,  22  L.  J. 

asson  V.  Bonhote  (1876)  2  Ch.  Div.  C.  P.  1  ;  and  see  per  Lord  Black- 

298,  45  L.  J.  Ch.  651.     Once  pro-  burn   in   Maddison  v.  Alderson,  ubi 

perly  raised  the  defence  is  available  sup. 
without   further   repetition  at  any 
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but  only  might  have  sued  on  it.  For  the  plaintiff  it  was  argued 
forceable.  that  s.  4  of  the  Statute  of  Frauds  applied  to  the  substance 
of  the  contract,  and  therefore,  on  general  principles  of 
private  international  law,  did  not  affect  contracts  which 
were  made  out  of  England,  and  which  as  to  their  substance 
were  to  be  governed  by  the  law  of  the  place  where  they 
were  made.  But  for  the  defendant  it  was  answered  that 
this  enactment,  like  the  Statute  of  Limitation,  only  affected 
the  remedy,  and  was  therefore  a  law  of  the  procedure  of 
the  English  courts,  and  as  such  binding  on  all  suitors  who 
might  seek  to  enforce  their  rights  in  those  courts  :  the 
agreement  might  be  good  enough  for  any  ( ther  purpose, 
but  the  plaintiff  could  not  sue  on  it  in  England.  And 
this  view  was  adopted  by  the  court.  Jervis  C.J.  said:  "The 
statute  in  this  part  of  it  does  not  say  that  unless  those 
requisites  are  complied  with  the  contract  shall  he  void,  but 
merely  that  no  action  shall  he  brought  upon  it.  .  .  . 
The  fourth  section  relates  only  to  the  procedure  and  not 
to  the  right  and  validity  of  the  contract  itself"  It  will  be 
observed  that  the  plaintiff  was  here  in  the  curious  position 
of  contending,  in  order  to  support  his  right  to  recover  on 
a  contract  made  in  France,  that  it  would  have  been 
absolutely  void  if  made  in  England  (o).  If  this  decision 
and  the  reasons  given  for  it  are  correct,  it  would  seem  to 
follow  that  a  foreign  or  colonial  court  ought  to  enforce  an 
English  agreement,  notwithstanding  that  it  was  informal 
under  s.  4  of  the  Statute  of  Frauds,  if  it  had  the 
general  requisites  of  a  valid  contract  in  English  law, 
and  was  not  informal  according  to  the  local  law  of  pro- 
cedure. 

It  has  even  been  argued  that  the  words  "no  action 
shall  be  brought "  confine  the  operation  of  the  statute  to 
civil  process,  so  that  an  informal  agreement  for  service  not 

(o)    Leroux  v.  Brown  was  doubted  have  just  seen  that  the  assumption 

by    Willes    J.    in     Williams    app.  as   to    the   effect   of   s.   17,  which, 

Wheeler   resp.  (1860)  8    C.  B.  N.  S.  however,    is   not   necessary  to   the 

299,    316.     Savigny,    Syst.    8.  270,  decision,  is  not  now  generally  ac 

also  takes  the  opposite  view.     We  cepted. 
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to  be  performed  within  a  year  might  be  enforced  by  criminal 
process  under  the  Master  and  Servant  Act,  1867.  But  the 
Court  held  that  such  a  construction  would  be  too  unreason- 
able, and  the  statute  must  mean  that  informal  agreements 
are  not  to  be  enforced  in  any  way  {])). 

It  being  established  that  the  informal  agreements  we  Results  of 
are  considering  are  not  void,  it  follows  that  they  give  rise  obHgltlon 
to  imperfect  obligations.    We  will  now  indicate  the  results.  ^^^^"^  ^-  ^ 

wr     1  1  •   1  1  1  1  •         •  ^^  Statute 

We  nave  seen  that  neither  the  obligation  itself,  nor  any  of  Frauds, 
right  immediately  founded  on  it,  can  be  directly  enforced. 
But  it  is  recognized  for  the  purpose  of  explaining  anything 
actually  done  in  pursuance  of  it,  and  anything  so  done  may 
in  many  cases  be  a  good  consideration  for  a  new  obligation 
on  a  subsequent  and  distinct  contract,  or  a  sufficient  foun- 
dation for  a  new  obligation  quasi  ex  contractu. 

A.  Money  paid  under  an  informal  agreement  cannot  be  -A-s  to 
recovered  back  merely  on  the  ground  of  the  agreement  ^*id^^ 
not  being  enforceable.  Thus  if  a  responsibility  has  been 
assumed  and  executed  under  a  verbal  guaranty,  the 
guarantor  cannot  recover  back  the  money  paid  by  him  {q). 
So  a  purchaser  cannot  recover  a  deposit  paid  on  an 
informal  agreement  for  the  sale  of  land,  the  vendor 
remaining  ready  and  willing  to  complete  (r).  And  not 
only  can  the  one  party  keep  money  actually  paid  to  him 
by  the  other,  but  if  money  is  paid  by  A.  to  B.  in  order  to 
be  paid  over  to  C.  in  pursuance  of  an  informal  agreement 
between  A.  and  C.  which  C.  has  executed,  then  C.  can 
recover  it  as  money  received  to  his  use.     In  Griffith  v. 


ip)  Banks  v.  Crossland  (1874)  L.  substantive    offences   by   the    Con- 

R.  10  Q.   B.  97,  44  L.  J.  M.  C.  8.  spiracy  and  Protection  of  Property 

The    Act   is    now   repealed  by  the  Act,  1875,  38  &  39  Vict.  c.  86. 

Employersand  Workmen  Act,  1875,  (q)  Shmv  v.  Woodcock  (1827)  7  B. 

38  &  39  Vict.  c.  90.     Qv.  whether  &  C.  73,  83,  84.     Cp.    Sweet   v.  Lee 

the   decision   be  applicable   to  the  (1841)  3  M.  &  Gr.  452. 

malicious    breaches   of   contract  in  (r)  Thomas  v.  Brown  (1876)  1   Q. 

particular    cases    which   are   made  B.  D.  714,  45  L.  J.  Q.  B.  811. 
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Young  (s)  the  plaintiff  was  the  defendant's  landlord.  The 
defendant  wished  to  assign  to  one  P.,  which  he  could  not 
do  without  the  plaintiff's  consent.  It  was  verbally  agreed 
that  P.  should  pay  the  defendant  100^.  for  goodwill,  out  of 
which  the  defendant  was  to  pay  401.  to  the  plaintiff  for 
his  consent  to  the  assignment.  P.  knowing  of  this  agree- 
ment paid  the  100?-.  to  the  defendant :  it  was  held  that 
the  defendant  was  liable  to  the  plaintiff  for  40^.  in  an 
action  for  money  received  to  his  use.  Lord  Ellenborough 
said:  "If  one  agree  to  receive  money  for  the  use  of  another 
upon  consideration  executed,  however  frivolous  or  void  the 
consideration  might  have  been  in  respect  of  the  person 
paying  the  money,  if  indeed  it  were  not  absolutely  im- 
moral or  illegal,  the  person  so  receiving  it  cannot  be 
permitted  to  gainsay  his  having  received  it  for  the  use  of 
that  other." 

On  the  same  principle,  if  on  the  faith  of  an  informal 
agreement  money  has  been  paid  in  advance  to  a  party  who 
afterwards  refuses  or  fails  to  perform  his  part  of  it,  or  has 
been  expended  on  his  account,  it  is  conceived  that  proof  of 
the  agreement  may  be  admitted  to  show  what  was  in  fact 
the  consideration  which  has  failed  {t). 

But  an  executor  may  not  pay  or  retain  a  debt  which 
by  reason  of  the  Statute  of  Frauds  the  creditor  cannot 
enforce  (u). 

As  to  B.  The  execution  of  an  informal  agreement  may  be  shown 

agreement  g^g  ^^  ^^^^   ^^^  ^^^  party  who  has  had  some  benefit  from 

executed.  .  . 

such  execution,  so  as  in  fact  to  get  what  he  bargained 
for,  cannot  treat  the  bargain  as  a  nullity.  Thus  the 
delivery  of  possession  under  an  informal  agreement  for  the 
sale  of  land  is  a  good  consideration  for  a  promissory  note 
for  the  balance  of  the  purchase-money  (x).  It  was  held  in 
the  case  cited  that  the  bargain  was  for  a  future  convey- 

(s)  (1810)  12  East  513.  Div.  358,  54  L.  J.  Ch.  950. 
(t)  See  Pulbrookv.  Laives  (1876)  {x)  Jones  \.  Jones  (1840)  6  M.  & 

1  Q.  B.  D.  284,  45  L.  J.  Q.  B.  178.  W.  84. 
(m)   Re  Rovmson  (1885)  29   Ch. 
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ance,  and  that  the  defendant,  who  did  not  deny  the  plaintiffs' 
allegation  that  they  were  willing  to  convey,  had  got  all  he 
bargained  for. 

The  same  holds  of  an  account  stated.  In  CocJcing  v. 
Ward  (y)  there  was  an  oral  agreement  by  an  incoming 
tenant  from  year  to  year  to  pay  100^.  to  the  outgoing 
tenant :  it  was  held  that  the  agreement  was  within  s.  4 
of  the  statute,  and  the  outgoing  tenant  could  not  recover 
the  100?.  on  the  agreement  itself,  but  that  on  an  account 
stated  he  could. 

Again,  money  due  simply  under  an  informal  agreement 
from  the  plaintiff  to  the  defendant  cannot  of  course  be  set 
off;  but  the  performance  of  an  informal  agreement  by  the 
defendant  may  be  good  as  an  accord  and  satisfaction.  In 
Lavery  v.  Tivrhy  (z)  the  plaintiff  sued  for  goods  sold, 
&c.:  the  defendant  pleaded  an  equitable  plea  showing 
that  in  pursuance  of  an  agreement  between  the  parties 
(which  turned  out  to  be  verbal)  the  defendant  had  given 
up  to  the  plaintiff  possession  of  a  house  and  premises  in 
satisfaction  of  the  causes  of  action  sued  upon.  The  plea 
was  held  good,  and  it  seems  it  was  good  enough  at  law 
(per  Bramwell  and  Channell  BB.).  Pollock  C.B.  said  :  "  It 
is  pleaded  as  a  fact  that  the  defendant  performed  the 
agreement  and  the  plaintiff  accepted  such  performance  in 
satisfaction.  The  objection  that  the  agreement  was  not 
in  writing  is  got  rid  of  The  fourth  section  of  the  Statute 
of  Frauds  does  not  exclude  unwritten  proof  in  the  case  of 
executed  contracts "  (a).  This  of  course  does  not  mean 
that  the  agreement  itself  can  in  any  case  be  sued 
upon  (a). 

C.  It  is  a  well-known  doctrine  of  equity  that  one  who  As  to  part 
has  partly  performed  an  informal  agreement  for  the  pur-  ance'^" 

equity. 

iy)  (1845)  1  C.  B.  858,  15  L.  J.  (1846)  2  0.  B.  808,  814,  15  L.  J.  C. 
C.  P.  245.  P.  170,  and  remarks  on  the  dictum 

(2)  (1860)  6  H.  &  N.  239,  30  L.  J.  there  in  Sanderson  v.  Graves  (1875) 
Ex.  49.  L.  R.  10  Ex.  234,  238,  241,  44  L.  J. 

(a)  Cp.     Souch    V.     Strawhridge       Ex.  210. 
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chase  or  hiring  of  land  (6)  is  entitled  to  and  can  sue  for  a 
specific  performance  at  the  hands  of  the  other  party,  if  the 
acts  of  part  performance  have  been  done  on  the  faith  of  an 
existing  agreement,  and  have  been  of  such  a  kind  that  the 
parties  cannot  be  restored  to  their  original  position,  and  if 
the  existence  of  an  agreement  is  reasonably  to  be  inferred 
from  the  acts  themselves,  or  they  are  "  unequivocally 
referable  to  the  contract  "  (c).  This  seems  to  be  the  real 
meaning  of  the  distinctions  as  to  what  is  or  is  not  a  suffi- 
cient part  performance.  Payment  of  money  is  in  itself  an 
equivocal  act,  and  therefore  the  part  payment  of  purchase- 
money  is  not  a  sufficient  part  performance  (d).  But  pay- 
ment of  increased  rent  by  a  yearly  tenant  holding  over  has 
been  held  a  sufficient  part  performance  of  an  agreement  for 
a  lease  (e).  Here  the  part  performance  consists  not  in  the 
payment  itself,  but  in  a  possession  which,  though  continuous 
in  time  with  the  old  possession  of  the  plaintiff  as  yearly 
tenant,  is  shown  to  be  in  fact  referable  to  some  new  agree- 
ment (/).  This  doctrine  of  part  performance  is  not  in 
direct  contradiction  of  the  Statute  of  Frauds.  It  would  be 
erroneous  to  say  that  a  court  of  equity  accepts  proof  of  an 
oral  agreement  and  part  performance  as  a  substitute  for 
the  evidence  required  by  the  statute.  The  plaintiff's  right 
in  the  first  instance  rests  not  on  contract  but  on  a  principle 
akin  to  estoppel;  the  defendant's  conduct  being  equivalent 
to  a  continuing  statement  to  some  such  effect  as  this :  It 

(b)  The  doctrine  is  not  extended  view,  and  could  not  accept  Nunn  v. 
to    other    transactions,    Britain   v.  Fabian,  10  Q.  B.  Div.  p.  160. 
Ilossiter  (1879)  11  Q.  B.  Div.  123,  (/)   On    the    general    theory    of 
131,  48  L.  J.  Ex.  362.  possession  as  constituting  part  per- 

(c)  Maddison  v.  Alderson  (1883)  formance  see  per  Jessel  M.R. 
8  App.  Ca.  at  p.  476;  Bell's  Prin-  Ungley  v.  Ungley  (1877)  5  Ch.  Div. 
ciples,  479,  cited  by  Lord  Selborne,  at  p.  890:  "The  reason  is  that 
ib.  at  p.  477.  possession  by  a  stranger  is  evidence 

(d)  Lord  Selborne,  8  App.  Ca.  at  that  there  was  some  contract,  and  is 
p.  479.  such  cogent  evidence  as  to  compel 

(e)  Nunn  v.  Fabian  (1865)  1  Ch.  the  Court  to  admit  evidence  of  the 
35,  35  L.  J.  Ch.  140.  See  explana-  terms  of  the  contract  in  order  that 
tion  of  that  case  by  Baggallay  L.J.  justice  may  be  done  between  the 
in  Humphreys  v.  Green  (1882)  10  parties "  ;  to  same  effect  Cotton 
Q.  B.  Div.  at  p.  156,  52  L.  J.  Q.  L.J.  in  Britain  v.  Rossiter  (1879) 
B.  140  ;  Brett  L.J.  took  a  different  11  Q.  B.  Div,  at  p.  131. 
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is  true  that  our  agreement  is  not  binding  in  law,  but  you 
are  safe  as  far  as  I  am  concerned  in  acting  as  if  it  were. 
A  man  cannot  be  allowed  to  set  up  the  legal  invalidity  of 
an  agreement  on  the  faith  of  which  he  has  induced  or 
allowed  the  other  party  to  alter  his  position  (g).  In  the 
law  of  Scotland  such  facts  are  said  to  "raise  a  personal 
exception  "  (h).  The  same  principle  of  equity  is  carried 
out  in  cases  of  representation  independent  of  contract  (see 
p.  638,  below)  and  even  of  mere  acquiescence.  In  equity 
an  owner  may  be  estopped  by  acquiescence  from  asserting 
his  rights,  although  there  has  not  been  any  agreement  at 
all  (i).  This  also  explains  why  the  plaintiff  must  show 
part  performance  on  his  own  side,  and  part  performance  by 
the  defendant  would  be  immaterial  (k).  When  the  Court 
is  satisfied  that  the  plaintiff  has  altered  his  position  on  the 
faith  of  an  agreement,  and  that  the  defendant  cannot  be 
heard  to  deny  the  existence  of  that  agreement,  it  proceeds 
to  ascertain  by  the  ordinary  means  what  the  terms  of  the 
agreement  were.  The  proof  of  this  is  strictly  collateral  to 
the  main  issue,  though  the  practical  result  is  that  the 
agreement  is  enforced. 

D.  The  case  of  an  agreement  in  consideration  of  marriage  Ante- 
presents  special  difficulties,  and  has  to  be  treated  in  an  aoree- 
exceptional  manner.    This  subject  is  fully  discussed  in  Mr.  ™ents. 
Davidson's    volume    on    settlements    (T'av.    Conv.    vol.    3, 
part    1,    appendix    No.    1,    to  which  place  the  reader  is 
referred    for  details).     It  is   thoroughly  settled  that  the 
marriage  itself  does  not  constitute  such  a  part  performance 

(f/)  Caton  V.   Caton  (1865)   1  Cb.  however,  that  the  recent  authorities 

at  p.  148,  35  L.  J.  Ch.  292,  ifoj-pAett  do  not  exhihit  a  very   definite   or 

V.  Jones,  1  Swanst.  at  p.  181,  Dale  settled  theory. 
V.  Hamilton  (1846)  5  Ha.  at  p.  381 ;  (A)  Bell,  cited  by  Lord  Selborne, 

accordingly  the  cases  on  estoppel  at  8  App.  Cas.  476. 
law    are   rompared  by  Lord  Cran-  (i)  See  Ramsden  v.  Bi/son  (1865) 

worth  in  Jorden  v.  Money  (1854)  5  L.  R.  1  H.  L.  129,  140,  168;  Poioell 

H.  L.  C.  185,  213,  23  L.  J.  Ch.  865,  v.  Thomas  (1848)  6  Ha.  300  ;  and 

and  by  Lord  Campbell  in  Piggott  v.  the  remarks  of  Fry  J.  in    Willmott 

Stratton  (1859)  1  D.  F.  J.  33,  49,  v.  Barber  (1881)  15  Ch.  D.  96,  105, 
29  L.  J.  Ch.  1.  It  must  be  admitted,  [k)  Caton  v.  Caion,  supra. 
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Efifect  of 
conflrma- 
tion  by 
post- 
nuptial 
writing. 


Good  as 
against 
promisor  : 
Barkworth 
V,  Yoiing. 


as  to  make  the  agreement  binding  in  equity  in  the 
manner  just  mentioned,  though  otlier  acts  may  have  that 
effect  (I). 

The  next  question  is,  what  is  the  effect  of  a  post-nuptial 
"  note  or  memorandum  "  satisfying  the  requisites  of  the 
statute  on  an  ante-nuptial  informal  agreement  ? 

The  authorities  are  not  very  clear  on  this  point.  It  is 
submitted  however  that  if  attention  be  given  to  the  actual 
decisions  rather  than  to  the  language  used  on  various 
occasions,  little  or  no  real  conflict  will  be  found.  It  is  not 
the  Statute  of  Frauds  alone  that  has  to  be  considered  in 
these  cases,  but  also  the  statute  of  18  Eliz.  c.  5,  and  the 
extensive  application  of  it  by  judicial  construction  to 
voluntary  dispositions  of  property.  Two  distinct  questions 
are  in  fact  raised :  namely  whether  an  informal  ante- 
nuptial agreement  can  after  the  marriage  be  rendered  valid 
as  against  the  'prowimv,  and  whether  a  post-nuptial 
settlement  can  be  made  to  relate  back  to  such  an  agree- 
ment so  as  to  be  deemed  a  settlement  made  for  valuable 
consideration  and  thus  be  rendered  valid  as  against 
creditors.  The  first  question  is  answered  in  the  affirma- 
tive by  the  decision  in  Barlxworth  \ .  Youvg  (m).  The  case 
was  decided  on  demurrer,  and  the  facts  assumed  by  the 
Court  on  the  case  made  by  the  plaintiff's  bill  were  to  this 
effect.  The  testator  against  whose  estate  the  suit  was 
brought  had  orall}^  promised  his  daughter's  husband  before 
and  in  consideration  of  the  marriage  that  at  his  death  she 
should  have  an  equal  share  of  his  property  with  his  other 
children.  After  the  marriage  the  testator  made  an 
affidavit  in  the  course  of  a  litigation  imconnected  with  this 
agreement,  in  which  he  incidentally  admitted  it.  It  was 
held  that  the  affidavit  was  a  sufficient  note  or  memorandum 
of  the  agreement  within  the  Statute  of  Frauds,  and  that 


(/)  See  Lassence  v.  Tierney  (1849) 
1  Mac.  &G.  551,  571;  Surcome  v. 
Pinniyer  (1853)  3  D,   M.   G.  571, 


575,  22  L.  J.  Ch.  419. 

(m)  (1856)  4  Drew.  1,  26  L.J.  Ch. 
153. 
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as  such,  although  subsequent  to  the  marriage,  it  rendered 
the  agreement  binding  on  the  testator. 

The  second  question  i.s  practically  (though,  as  will  be  ^^^  ^^ 
seen,  not  quite  decisively)  answered  in  the  negative  by  the  settlor's 
almost  contemporaneous  decision  in  Warden  v.  Jones  (n).  ^arden^v 
That  was  a  creditor's  suit  to  set  aside  a  post-nuptial  settle-  Jones, 
ment.      It  was  attempted  to  support  the  settlement   as 
having  been  made  pursuant  to  an  oral  ante-nuptial  agree- 
ment.    This  agreement  was  not  referred  to  in  the  settle- 
ment by  any  recital  or  otherwise.     It  was  held  both  by 
Romilly  M.R.  and  by  Lord  Cranworth  C.  on  appeal,  that 
the  settlement  could  not  be  supported  :  and  Lord   Cran- 
worth  inclined  to  think   (o)  that   if  the   settlement  had 
expressly  referred  to  the  agreement  it  would  have  made  no 
difference. 

The  result  of  this  and  of  Barhworth  v.  Yovbng  appears 
to  be  that  the  imperfect  obligation  arising  from  an 
informal  ante-nuptial  agreement  can  be  made  perfect  and 
binding  as  between  the  parties  by  a  post-nuptial  note  or 
memorandum  ;  but  that  the  marriage  consideration  cannot 
in  this  way  be  imported  into  a  post-nuptial  settlement 
made  in  pursuance  of  the  agreement  so  as  to  protect  it 
from  being  treated  as  a  voluntary  settlement  and  subject 
to  the  consequent  danger  of  being  set  aside  at  the  suit  of 
the  settlor's  creditors.  There  seems  to  be  no  ground  in 
either  case  for  drawing  any  distinction  between  promises 
made  by  one  of  the  persons  to  be  married  and  promises 
made  by  a  third  person  to  either  of  them.  These  doctrines 
appear  to  be  both  reasonable  in  themselves  and  not  incon- 
sistent with  one  another.  There  is  nothing  unexampled  in 
a  transaction  being  valid  as  regards  the  parties  to  it  and 
invalid  as  regards  the  rights  of  other  persons.  It  is 
difficult  to  see  why  a  writing  satisfying  the  requisites  of 
the  statute  should  in  this  case  be  deprived  of  its  effect  as 
against  the  party  to  be  charged  merely  by  reason  of  the 

(ft)  (1857)  23  Beav.  487,  2  De  G.  (o)  Notwithstanding   Bundas   v. 

&  J.  76,  27  L.  J.  Ch.  190.  Dutens  (1790)  1  Ves.  jun.  199. 
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marriage  having  taken  place  between  the  dates  of  the 
original  promise  and  of  the  writing.  On  the  other  hand 
the  rights  of  creditors  would  be  in  serious  danger  if  a  mere 
reference  to  an  ante-nuptial  agreement,  of  which  there  was 
no  evidence  beyond  the  memory  of  the  persons  who  for 
this  purpose  would  have  a  common  interest  in  upholding 
its  existence,  were  to  be  admitted  to  make  a  post-nuptial 
settlement  unimpeachable  (p). 

There  is  yet  another  class  of  cases,  not  resting  on  con- 
tract or  agreement  at  all,  in  which  courts  of  equity  have 
compelled  persons  to  make  good  the  representations  con- 
cerning existing  facts  (q)  on  the  faith  of  which  they  have 
induced  others  to  act.  The  distinction  is  pointed  out  by 
Romilly  M.R.  in  Warden  v.  Jones  (r) :  and  the  extension 
of  the  doctrine  to  married  women  shows  very  forcibly  that 
it  has  nothing  to  do  with  contract  or  capacity  for  contract- 
ing :  for  a  married  w  oman's  interest  in  property,  though 
not  settled  to  her  separate  use,  has  repeatedly  been  held 
to  be  bound  by  this  kind  of  equitable  estoppel  (s). 


B.  "Slip" 

in  marine 

insurance  : 

Acts 

requiring 

stamped 

policy. 


B.  Another  curious  and  important  instance  of  an  im- 
perfect obligation  arising  out  of  special  conditions  imposed 
on  the  formation  of  a  complete  contract  is  to  be  found  in 
the  case  of  marine  insurance.  In  practice  the  agreement 
is  concluded  between  the  parties  by  a  memorandum  called 
a  slip,  containing  the  terms  of  the  proposed  insurance  and 
initialed  by  the  underwriters  (t).  It  is  the  practice  of 
some  insurers  always  to  date  the  policy  as  of  the  date  of 


(p)  Cp.  the  lemarks  of  Sir  T. 
Plumer  M.R.  in  BaUersbee  v. 
Farriayton  (1818)  1  Swanst.  106, 
113,  doubting  whether  a  recital  in  a 
post-nuptial  settlement  of  ante- 
nuptial wiitten  articles  would  of 
itself  as  against  creditors  be  8ufl&- 
cient  evidence  of  the  existence  of 
such  articles.  And  see  May  on 
Voluntary  and  Fraudulent  Aliena- 
tions of  Property,  Chap.  5,  p.  346, 
sqq. 

(2)  Per  Lord    Selborne,    Citizens' 


Bunk  of  Louisiana  v.  First  Natimial 
Bank  of  New  Orleans  (1873)  L.  R. 
6  H.  L.  352,  360,  43  L.  J.  Ch.  26!i, 
and  Maddison  v.  Alderson  (1883)  8 
App.  Ca.  at  p.  473. 

(r)  (18.57)  23  Beav.  at  p.  493; 
cp.  Yeomans  v.  Williams  (1865)  1 
Eq.  184,  186,  35  L.  J.  Ch.  283,  and 
see  Dav.  Conv.  3.  640-646. 

(s)  Sharpe  v.  Foy  (1868)  4  Ch. 
35,  Lush's  trusts  (1869)  ib.  591. 

(t)  For  the  form  of  this,  see 
L.  E.  8  Q.  B.  471,  9  Q.  B.  420. 
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the  slip  (u).  At  common  law  the  slip  would  constitute  a 
binding  contract.  This  however  is  not  allowed  by  the 
revenue  laws.  By  the  Act  now  in  force  on  this  subject, 
30  Vict.  c.  23,  s.  7,  "  No  contract  or  agreement  for  sea 
insurance  (other  than  such  insurance  as  is  referred  to  in 
the  55th  section  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862)  [i.e.  against  the  owner's  liability  for 
accidents  of  the  kinds  mentioned  in  s.  54  of  that  Act] 
shall  be  valid  unless  the  same  is  expressed  in  a  policy." 
And  by  s.  9  no  policy  can  be  given  in  evidence  or  admitted 
to  be  good  or  available  in  law  or  in  equity  unless  duly 
stamped.  The  part  of  the  Act  which  gives  rise  to  the 
peculiar  results  we  are  about  to  consider  is  the  7th  section. 
The  9th  section  is  in  the  same  language  as  other  revenue 
enactments  relating  to  instruments  chargeable  with  stamp 
duties  {x)  :  and  like  those  enactments,  it  does  not  affect 
any  rights  or  remedies  directly,  but  only  in  an  indirect 
manner  by  establishing  an  arbitrary  rule  of  evidence. 

The  earlier  statutes  on  the  matter  now  before  us  were 
differently  worded,  and  made  every  contract  of  insurance 
"  null  and  void  to  all  intents  and  purposes  "  which  was  not 
written  on  duly  stamped  paper  or  did  not  contain  the  pre- 
scribed particulars.  (35  Geo.  3,  c.  63,  ss.  11,  14 ;  54 
Geo.  3,  c.  144,  s.  3:  the  latter  statute  was  expressly  pointed, 
as  appears  by  the  preamble,  against  the  practice  "  of  using 
unstamped  slips  of  paper  for  contracts  or  memorandums  of 
insurance,  previously  to  the  insurance  being  made  by 
regular  stamped  policies.")  It  was  settled  on  these 
statutes  that  the  preliminary  slip  could  not  be  regarded  as 
having  any  effect  beyond  that  of  a  mere  proposal  (y)  :  and 
it  was  even  held  that  the  slip  could  not  be  looked  at  by  a 
court  of  justice  for  any  purpose  whatever  (z).     The  change 

(u)  See  L.  R.  8  Ex.  199.  (1869)  4    Ch.    611,    38   L.   J.    Ch. 

(x)  See  the  Stamp  Act,  1870,  33  681. 

&  34  Vict.  c.  97,  s.  17.  (z)    See    per    Blackburn    J.    in 

(y)  See  per  Willes  J.  in  Xenos  v.  Fishes-  v.  Liverpool  Marine  Insurance 

Wickham  (1866)  L.  R.  2  H.  L.  296,  Co.  (1873)  L.  R.  8  Q.  B.  469,  474, 

314,  36  L.  J.  C.  P.  313,  timith's  ca.  43  L.  J.  Q.  B.  114. 
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in  the  language  of  the  existing  statute  (which  repealed  the 

earlier  enactments)  has  given  the  Courts  the  opportunity 

of  adopting  a  more  liberal  construction  without  actually 

overruling  any  former  authorities. 

Modern  Since  the  Act  of  30  Vict,  the  fact  has  been  judicially 

tton^o/'the  i*ecognized  that  the  slip  is  in  practice  and  according  to  the 

slip.  understanding  of  those  engaged  in  marine  insurance  the 

complete  and  final  contract  between  the  parties,  fixing  the 

terms  of  the  insurance  and  the  premium,  and  neither  party 

can  without  the  assent  of  the  other  deviate  from  the  terms 

thus  agreed  on  without  a  breach  of  faith.     Accordingly, 

though  the  contract  expressed  in  the  slip  is  not  valid,  that 

is,  not  enforceable  at  law  or  in  equity,  it  may  be  given  in 

To  explain  evidence  wherever  it  is,  though  not  valid,  material  («).    In 

intention    ^j^^  ^^^^  referred  to  the  slip  was  admitted  to  show  whether 

of  parties.  _  _  ^ 

the  intention  of  the  parties  was  to  insure  goods  by  a  par- 
ticular named  ship  only,  or  by  that  in  which  they  might 
To  fix  true  be  actually  shipped,  whatever  her  name  might  be.  A  still 
contract,  more  important  application  of  the  same  principle  was  made 
in  Cory  v.  Patton  (6),  where  it  was  held  that  the  time 
when  the  contract  is  concluded  and  the  risk  accepted  is 
the  date  of  the  slip,  at  which  time  the  underwriter  becomes 
bound  in  honour,  though  not  in  law,  to  execute  a  formal 
policy ;  that  the  Court,  when  a  duly  stamped  policy  is  once 
before  it,  may  look  to  the  slip  to  ascertain  the  real  date  of 
the  contract ;  and  therefore  that  if  a  material  fact  comes 
to  the  knowledge  of  the  assured  after  the  date  of  the  slip 
and  before  the  execution  of  the  policy,  it  is  not  his  duty 
either  in  honour  or  in  law  to  disclose  it,  and  the  non- 
disclosure of  it  does  not  vitiate  the  policy.  This  holds 
though  after  the  completion  of  the  contract  by  the  slip  a 
new  term  be  added  for  the  benefit  of  the  underwriters  (c). 

(a)  Per  Cur.  lomdes  v.  Pacific  In-  Q.  B.  181. 

siiranee  Co.  (1871)  L.  R.  6  Q.  B.  674,  (c)  Lishman  v.  A^m-tlicrn  Maritime 

68.5,   affd.    in  Ex.   Ch.  7  Q.  B.  517,  Insurance  Co.   (1875)  L.  R.  8  C.  P. 

41  L.  J.  Q.  B.  33,  190.  216,  affirmed    in   Ex.  Ch.  10  C.  P. 

(6)  (1872)  L.  R.  7  Q.  B.  304,  see  179,  44  L.  J.  C.  P.  185. 
further   s.  c.  9  Q.  B.  577,  43  L.  J. 
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The  same  doctrine  has  been  considered  and  allowed,  though  Collateral 
not  directly  applied,  in  other  cases.  In  Fisher  v.  Liverpool  of  the 
Marine  Insurance  Co.  (d)  the  slip  had  been  initialed  but  doctrine, 
the  insurance  company  had  executed  no  policy.  In  the 
case  of  an  insurance  with  private  underwriters  it  is  the 
duty  of  the  broker  of  the  assured  to  prepare  a  properly 
stamped  policy  and  present  it  for  execution.  But  in  the 
case  of  a  company  the  policy  is  prepared  by  the  company, 
executed  in  the  company's  office,  and  handed  over  to  the 
assured  or  his  agent  on  application.  It  was  held  that 
there  was  no  undertaking  by  the  company,  distinguishable 
from  the  contract  of  insurance  itself,  to  do  that  which  it 
would  be  the  duty  of  a  broker  to  do  in  the  case  of  private 
underwriters ;  that  the  only  agreement  of  the  company 
with  the  assured  was  one  entire  agreement  made  by  the 
initialing  of  the  slip,  and  that  as  this  was  an  agreement 
for  sea  insurance,  the  statute  applied  and  made  it  im- 
possible to  maintain  any  action  for  a  breach  of  duty  with 
regard  to  the  preparation  and  execution  of  a  policy.  In 
Morrison  v.  Universal  Marine  Insurance  Co.  (e),  the 
question  arose  of  the  effect  of  delivering  without  protest  a 
stamped  policy  pursuant  to  the  slip  after  the  insurers  had 
discovered  that  at  the  date  of  the  slip  a  material  fact  had 
been  concealed.  It  was  held  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  below,  that  the 
delivery  of  the  policy  did  not  preclude  the  insurers  from 
relying  on  the  concealment,  but  that  it  was  a  question 
properly  left  to  the  jury  whether  they  had  or  had  not 
elected  to  abide  by  the  contract.  This  implies  not  only 
that  the  rights  of  the  parties  are  determined  at  the  date  of 
the  slip,  but  that  the  execution  of  the  stamped  policy 
afterwards  has  little  or  no  other  significance  than  that  of 
a  necessary  formality  (/).     In  the  case  of  a  mutual  marine  -A-PP^^*' 

(d)  (1874)  L.R.  8  Q.B.  469  (Black-  Ch.  ib.  197,  42  L.  J.  Ex.  115. 
burn  J.  diss.)  afifd.  in  Ex.  Ch.  9  Q.  (/)Seethe  jndgaientof  CleasbyB. 
B.  418,  43  L.  J.  Q.  B.  114.  in  the  Court  below,  L.  R.  8  Ex.  at 

(e)  (1873)  L.  R.  8  Ex.  40,  in  Ex.  p.  60. 

P.  T    T 
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insurance  association,  a  letter  by  which  the  assured  under- 
took to  become  members  of  the  association  was  admitted 
as  part  of  one  agreement  with  the  stamped  policy,  to  show 
that  the  assured  were  contributories  in  the  winding-up  of 
the  association  {g).  In  the  winding-up  of  another  such 
association  a  member  has  been  admitted  as  a  creditor  for 
the  amount  due  on  his  policy,  though  unstamped,  when  the 
liability  was  admitted  by  entries  in  the  minute  books  of  the 
association,  which  seem  to  have  been  considered  equivalent 
to  an  account  stated  {Ji). 

It  has  already  been  observed  that  the  general  revenue 
laws  as  to  stamp  duties  are  on  a  different  footing.  How- 
ever their  effects  may  in  one  or  two  cases  resemble  to 
some  extent  those  which  under  the  present  head  we  have 
attempted  to  exhibit.  Thus  if  an  unstamped  document 
combines  two  characters  (as,  for  instance,  if  it  purports  to 
show  both  an  account  stated  and  a  receipt),  and  if  in  one 
of  those  characters  it  requires  a  stamp,  and  in  the  other 
not,  it  may  be  given  in  evidence  in  the  second  character 
for  any  purpose  unconnected  with  the  first  {i). 

In  a  case  where  the  parties  to  an  agreement  in  writing 
had  afterwards  varied  its  terms  by  a  memorandum  in 
writing,  and  the  memorandum  was  not  stamped,  the 
plaintiff  joined  in  his  action  a  count  on  the  agreement  in 
its  original  form  and  another  on  the  agreement  as  varied : 
and  when  it  appeared  by  his  own  evidence  that  the  memo- 
randum did  materially  alter  the  first  agreement,  but  was 
unavailable  for  want  of  a  stamp,  it  was  held  that  he  could 
not  fall  back  on  the  agreement  as  it  originally  stood  {k). 
Neither  this  decision,  nor  the  earlier  authorites  on  which 
it  rested,  were  referred  to  in  Noble  v.  Ward  {I).     In  that 


(g)  Blyth  d:  Co.'s  ca.  (1872)  13 
Eq.  529. 

(h)  Martin's  claim  (1872)  14  Eq. 
148,  41  L.  J.  Ch.  679. 

(i)  Matheeon  v.  Ross  (1849)  2  H. 
L.  C.  286,  and  see  Chitfcv  on  Con- 
tracts, 125  (10th  ed.). 

{h)  Reed  v.  Deere  (1827)   7  B.  & 


C.  261. 

(/)  (1867)  L.  R.  1  Ex.  117,  in  Ex. 
Ch.  2  Ex.  135:  but  otherwise  where 
the  substituted  agreement  has  been 
executed  in  part;  for  this  shows 
that  thn  old  one  is  gone  :  Sanderson 
V.  Graves  (1875)  L.  R.  JO  Ex.  234, 
44  L.  J.  Ex.  210. 


UNSTAMPED  INSTRUMENTS.  G43 

case  there  was  a  substituted  agreement  which  was  un- 
enforceable under  s.  17  of  the  Statute  of  Frauds :  and  it 
was  held  that  as  the  parties  had  no  intention  of  simply 
rescinding  the  former  agreement,  that  former  agreement 
remained  in  force.  The  two  cases,  if  they  can  stand 
together,  must  do  so  by  reason  of  the  distinction  between 
a  contract  the  record  of  which  is  unavailable  for  want  of  a 
stamp,  and  an  agreement  which  cannot  be  sued  on  at  all  if 
the  defendant  pleads  the  Statute. 

In  a  much  litigated  case  of  Evans  v.  Prothero  (r)i)  the  Attempt 
question  arose  whether  a  document  purporting  to  be  a  stamped 
receipt  for  purchase-money  on  a  sale  of  land,  but  insuf-  ^ocviment 
ficiently  stamped  for  that  purpose,  can  be  admitted  as  diflferent 
evidence  to  prove  the  existence  of  an  agreement  for  sale :  °  ^^^    ' 
but  the  form  in  which  it  arose  was  unfortunately  ill  suited 
for  the  attainment  of  a  final  and  satisfactory  decision.  The 
existence  of  the  agreement  was  in  issue  on  a  trial  directed 
by  the  Court  of  Chancery:  the  document  above  mentioned 
was  tendered  as  proof  and  objected  to  :  the  jury  found  in 
favour  of  the  agreement,  and  a  new  trial  was  applied  for. 
This  was  granted  by  Lord  Cottenham  :  on  the  second  trial 
the  same  thing  happened  again:  Lord  Cottenham  sent  the 
case  back  to  a  third  trial,  holding  on  each  occasion  that 
the  document  was  inadmissible.     The  third  trial  took  the 
same  course  as  the  first  and  second.     But  the  motion  for 
a  fourth  trial  came  before  Lord  St.  Leonards,  who  took  a 
contrary  view  to  Lord  Cottenham's  and  refused  it.     The 
judges  before  whom  the  applications  came  in  the  Court  of 
Chancery  in  the  first  instance,  and  those  before  whom  the 
issues  were  tried  at  Cardiff  assizes,  were  also  divided  in 
opinion.      The  point  must  therefore  be  regarded  as  still 
quite  unsettled,  though  the  analogy  of  other  authorities 
seems  to  favour  the  opinion  of  Lord  St.  Leonards. 

C.  There  are  also  many  statutes  which  impose  special  c.  Sta- 
tutory 

(m)  (1852)  2  Mac.  &  G.  319,  1  D.  M.  G.  572,  21  L.  J.  Ch.  772 

T   T   2 
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conditions  conditions  on  the  exercise  of  particular  professions  and 
profes-  occupations  and  the  sale  of  particular  kinds  of  goods. 
sions,  &c.  ]VJos^  of  these,  however,  are  so  framed,  or  have  been  so 
construed,  as  to  have  an  absolutely  prohibitory  effect, 
that  is,  not  merely  to  take  away  or  suspend  the  remedy 
by  action,  but  to  render  any  transaction  in  which  their 
provisions  are  disregarded  illegal  and  void.  The  prin- 
ciples applicable  to  such  cases  have  been  considered  under 
the  head  of  Unlawful  Agreements.  In  a  few  cases, 
however,  there  is  not  anything  to  prevent  a  right  from 
being  acquired,  or  to  extinguish  it  when  acquired,  but 
only  a  condition  on  which  the  remedy  depends.  Of  this 
kind  are  the  provisions  of  the  Act  6  &  7  Vict.  c.  73, 
with  respect  to  attorneys  and  solicitors,  and  of  the  Medical 
Act,  1858  (21  &  22  Vict.  c.  90),  with  respect  to  medical 
practitioners. 
Attorneys  By  the  6  &  7  Vict.  c.  73,  s.  26,  extended  by  37  &  38  Vict. 
tors.^Co^sts  ^-  ^^'  i^  i^  enacted  in  substance  that  an  attorney  or  solicitor 
of  uncer-  practising  in  any  court  without  having  a  stamped  certificate 
solicitor  then  in  force  (as  provided  for  by  ss.  22-25,  and  now  23  & 
24  Vict.  c.  127,  ss.  18-23)  shall  not  be  capable  of  recovering 
his  fees  for  any  business  so  done  by  him  while  uncertifi- 
cated. This  however  does  not  make  it  unlawful  for  the 
client  to  pay  such  fees  if  he  thinks  fit,  nor  for  the  solicitor 
to  take  and  keep  them.  It  has  been  held  that  a  defeated 
party  in  an  action  who  has  to  pay  his  adversary's  costs  is 
bound  by  any  such  payment  which  has  been  actually  made, 
and  cannot  claim  to  have  it  disallowed  after  taxation  (n). 
But,  since  the  Act  of  1874  at  all  events,  a  successful  party 
whose  solicitor  was  uncertificated  cannot  recover  costs  if 
the  objection  is  made  on  taxation  (o).  This  appears  to 
leave  untouched  an  earlier  case  (p)  where  it  was  decided 
that  items  for  business  done  by  a  solicitor  while  uncertifi- 


(a)  FidMovc  v.  Parker  (1862)  12  Co.  (1879)  4  Q.  B.  D.  334,  48  I,.  J. 

C.  B.  N.  S.  246,  31  L.  J.  C.  P.  239,  Q.  B.  457. 
240.  (p)  Re  Jones  (1869)  9  Eq.  63,  39 

(o)  Fowler  V.  Monmouthshire  Canal  L.  J.  Ch.  83. 


how  far 
allowed. 
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cated  must  be  allowed  as  against  the  client  in  a  taxation 
on  the  client's  own  application ;  for  the  client  submits  to 
pay  what  shall  be  found  due,  not  only  what  the  solicitor 
might  have  sued  for,  and  the  debt  is  not  destroyed. 
Proceedings  taken  by  a  solicitor  who  has  not  renewed 
his  certificate  cannot  be  on  that  account  set  aside  as 
irregular  (q).  It  is  said  that  an  attorney  can  have  no  lien 
for  business  done  by  him  while  uncertificated  (r).  But 
the  case  cited  for  this  (s)  was  on  the  earlier  Attorneys 
Act,  37  Geo.  3,  c.  90,  by  which  the  admission  of  an  attornej^ 
neglecting  to  obtain  his  certificate  as  thereby  directed  was 
in  express  terms  made  void  (s.  31) :  it  was  held  that  under 
the  special  circumstances  of  the  case  (which  it  is  unnecessary 
to  mention),  there  had  been  a  neglect  within  the  meaning 
of  the  statute  so  that  the  attorney's  admission  was  void,  and 
that  he  must  be  regarded  as  having  been  off  the  roll  of 
attorneys.  He  was  therefore,  as  a  necessary  consequence^ 
incapable  of  acquiring  any  right  whatever  as  an  attorney 
while  thus  disqualified.  It  is  submitted  that  under  the 
modern  Act  there  is  no  reason  for  depriving  an  uncertifi- 
cated solicitor  of  his  lien,  at  any  rate  in  the  absence  of  any 
wrong  motive  or  personal  default  in  the  omission  to  take 
out  the  certificate. 

Apart    from  this,    a  solicitor   cannot   in   any  case  sue  As  to  time 
for  costs  till   a   month  after  the  bill  has  been  delivered  f^j.  ^.^^^^ 
(6  &  7  Vict.  c.  73,  s.  37),  unless  authorized  by  a  judge 
to   sue  sooner  on  one  of  certain  grounds  now  much  en- 
larged by  the  Legal  Practitioners  Act,  1875,  38  &  39  Vict, 
c.  79  (0- 

The  rights  of  medical  practitioners  now  depend  on  the  Medical 
Medical  Acts,  1858  and  1886,  and  (in  England  only)  the  l^^^^l 
Apothecaries  Act,  55  Geo.  3,  c.  194  (u).  Before  the  Medical  Commou 

{q)    Sparling  v.   Brereton   (1866)  (t)  As  to  special  agreements  be- 

2  Eq.  64,  35  L.  J.  Ch.  461.  tween    solicitor    and    client,  see  p. 

(r)  Chitty's    Archbold's    Pr.  69,  651,  below, 
ed.  1866.  (u)    This    is    still    in    force,    see 

(s)   Wilton  V,  Chimbers  (1837)  7  Davies  v.   Makuna   (1885)  29    Ch 

A.  &E.  524.  Div.  596,  54  L.  J.  Ch.  1148. 
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law  as  to     Act  the  State  of  the  law,  so  far  as  concerned  physicians  {but 
physicians.  is  it  i    • 

not  surgeons  or  apothecaries)  was  this,    it  was  presumed,  m 

accordance  with  the  general  usage  and  understanding, 
that  the  services  of  a  physician  were  honorary,  and  were 
not  intended  to  create  any  legal  obligation  :  hence  no 
contract  to  pay  for  them  coidd  be  implied  from  his  ren- 
dering them  at  the  request  either  of  the  patient  or  of  a 
third  person.  But  this  was  a  presumption  only,  and  there 
was  nothing  contrary  to  law  in  an  express  contract  to  pay  a 
physician  for  his  services,  which  contract  would  effectually 
exclude  the  presumption  (x). 
Provisions       ^j^^   Medical   Act,    1886  (49  &  50  Vict.  c.   48),  s.  6, 

of  Medical  .         '  /  .    .  i  • 

Act,  1886.  eaiables  every  registered  medical  practitioner  to  recover  his 

expenses,  charges,  and  fees,  unless  restrained  by  a  prohibi- 
tory bye-law  of  a  college  of  physicians  of  which  he  is  a 
fellow  (y).  Accordingly  there  is  no  longer  any  presumption 
of  honorary  employment  (z).  It  remains  competent  how- 
ever for  a  medical  man  to  attend  a  patient  on  the  under- 
standing that  his  attendance  shall  be  gratuitous,  and 
whether  such  an  understanding  exists  or  not  in  a  disputed 
case  is  a  question  of  fact  for  a  jury  (a). 

Apothe-  By  the  Act  55  Geo.  3,  c.  194,  s.  21,  an  apothecary  can- 

caries  Act,  1-1  .1  1         •  •  n  o 

55  Geo.  3.  not  recover  his  charges  without  having  a  certincate  irom 
the  Apothecaries'  Society  :  and  this  is  not  repealed  by  the 
Medical  Acts  (h). 

It  seems  that  a  practitioner  must  have  been  registered 

(x)    Veltch  V.  Russell  (1842)  3  Q.  {a)  Oibbnn  v.  Budd,  last  note. 
B.  928,  12  L.  J.  Q.  B.  13.     No  such  (6)  See  decisions  oa  thii  Act  col- 
presumption  exists   in    the  United  lected,  1  Wnn.  Saund.  513-4.    S.  31 
States;  and  qu.  how  far,  if  at  all,  of  the  Medical  Act  of  1858  enabled 
it  exists  in  English  colonies.  a  practitioner  to  sue  only  "aacording 

(y)    Such    bye-laws    have    been  to  his  qualification,"  and  a  quali6- 

made    by    the    Royal    College    of  cation    in    one    capacity    did    not 

Physicians  in  London,  and  (though  entitle    him    to     sue    for    services 

apparently  without  compulsory  force  rendered    in    another:     Leman    v. 

under  the  Act)  the  Royal  College  of  Fletcher  (1873)  L.  R.  8  Q.    B.  319, 

Surgeons  of  England.  42  L.  J.  Q.  B.  214.    But  the  le  words 

(z)  Gibbon  v.  Budd  (1863)  2  H.  &  do  not  occur  in  the  Act  of    1886, 

G.  92,  32  L.   J.  Ex.   182   (on  the  which  on  the  other  hand  requires 

similar  provision  of  the  Act  of  1858,  all    practitioners   to    be    generally 

which    is    repealed   by   the    Act  of  qualified. 
1886).     See  judgment  of  Martin  B. 
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at  the  time  of  rendering  the  services  sued  for,  not  nierely 
at  the  time  of  suing  {d),  decisively  and  at  all  events  as 
to  apothecaries;  for  an  unrepealed  section  of  the 
Apothecaries  Act  (55  Geo.  3,  c.  194,  s.  20)  expressly 
forbids  unqualified  persons  to  practise :  and  in  the  clear 
opinion  of  the  Court  on  the  construction  and  intention 
of  the  Medical  Act  also. 

In  Alvarez  de  la  Rosa  v.  Prieto  (e)  the  plaintiff  was  a 
Spanish  practitioner  domiciled  in  England  but  unregistered, 
and  he  had  agreed  with  the  defendant,  who  was  the  chief 
medical  officer  of  a  Peruvian  ship  of  war  lying  in  the 
Thames,  to  take  the  medical  charge  of  the  men  on  board 
for  a  fixed  monthly  sum  during  the  defendant's  absence 
It  was  held  that  this  contract  fell  within  the  Act  and  the 
plaintiff  could  not  recover.  It  made  no  difference  that  the 
defendant  was  a  medical  man,  for  the  plaintiff  was  not  his 
assistant  but  was  acting  independently,  and  merely  looked 
to  him  for  payment.  It  was  also  argued  that  the  contract 
should  be  governed  not  by  the  law  of  England  but  by  the 
law  of  Peru  :  but  the  Court  held,  that  since  s.  32  of  the 
Medical  Act  was  part  of  the  lex  fori  of  the  country  where 
the  remedy  was  sought,  the  general  rule  that  the  lex  fori 
governs  the  remedy  must  be  applied.  Cp.  the  decision  on 
s.  4  of  the  Statute  of  Frauds  in  Leronx  v.  Brown  (t). 

Similarly  an  agreement  by  a  qualified  practitioner  to 
assist  an  unqualified  one  is  bad,  though  perhaps  an 
unqualified  person  might  lawfully  carry  on  medical 
business  through  qualified  assistants  if  he  did  not  act  as  a 
practitioner  himself  (g) . 

3.  We  now  come  to  the  cases  in  which  some  positive  3.  nq 

rule  of  law  or  statutory  enactment  takes  away  the  remedy  'ff^^edy 
•^  J  J    allowed, 

altogether. 

{d)  Leman  v.  Homcley  (1874)  L.  R.  L.  J.  C.  P.  262, 
10  Q.  B.  66,  44  L.  J.  Q.  B.  22  (not-         (f)  (1852)  12  C.  B.  801,  22  L.  J. 

withstandiag      Turner     v.     Reyiiall  C.  P.  1 ;  supra,  pp.  628-'530. 
(1863)  14  C.  B.  N.  S.  328,  32  L.  J.         {g)   Davies  v.  Makuni  (1885)    29 

C.  P.  164).  Ch.  Div.  596. 

(c)  (1864)  16  0.  B.  N.  S.  578,  33 
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The  only  cases  known  to  the  writer  in  which  there  is  a 
rule  of  law  to  this  effect  independent  of  any  statute  are 
those  of  the  remuneration  of  barristers  engaged  as  advo- 
cates in  litigation,  and  (to  a  limited  extent)  of  arbitrators. 
Aibitra-  With  regard  to  arbitrators  the  better  opinion  appears  to 
be  that  they  are  in  the  same  condition  as  physicians  were 
at  common  law.  It  is  said  that  an  arbitrator  cannot  recover 
on  any  implied  contract  for  his  remuneration,  but  this  is 
by  no  means  certain.  There  is  no  doubt  that  he  can  sue 
on  an  express  contract  [h). 
Barristers.      The  position  of  a  barrister  is  different. 

The  opinion  was  indeed  not  untenable,  until  quite 
recently,  that  in  the  case  of  counsel,  as  in  that  of  a 
physician,  there  was  a  presumption  of  purely  honorary 
employment,  derived  from  the  custom  of  the  profession, 
but  that  this  presumption  would  be  excluded  by  proof  of 
an  express  contract.  So  Lord  Denman  seems  to  have  been 
inclined  to  think  in  Veitch  v.  Russell  (i) :  and  a  modern 
case  of  Hohart  v.  Butler  in  the  Irish  Exchequer,  though  it 
did  not  decide  the  point,  proceeded  to  some  extent  on  the 
same  assumption  {k). 
No  remedy  But  the  decision  of  the  Court  of  Common  Pleas  in 
cfienTin  Kennedy  v.  Broun  (l)  has  established  the  unqualified 
respect  of  doctrine  that  "  the  relation  of  counsel  and  client  renders 
iinslness.  the  parties  mutually  incapable  of  making  any  legal  con- 
tract of  hiring  and  service  concerning  advocacy  in  litiga- 
tion." The  request  and  promises  of  the  client,  even  if 
there  be  express  promises,  and  the  services  of  the  counsel, 
"  create  neither  an  obligation  nor  an  inception  of  obliga- 
tion, nor  any  inchoate  right  whatever  capable  of  being 
completed  and  made  into  a  contract  by  any  subsequent 
promise." 

(/()  Boyginsv.  Gordon  (lSi2)  3  Q.  arbitrator's  services  might  well  be 

B.  466,  11  L.  J.  Q.  B.  286;    Veitch  implied. 
V.  Russell  (1842)  3  Q.  B.  928,  12  L.  (i)  See  last  note. 

,T.  Q.  B.  13.    In  Cranipton  v.  Ridley  (k)  (1859)  9  Ir.  C.  L.  157. 

(1887)  20  Q.  B.  D.  48,  52.     A.  L.  (I)  (1863)  13  C.  B.  N.  S.  677,  32 

Smith  .T.  th'Ught  that  in  mercantile  L.  J.  C.  P.  137. 
arbitrations  a  piouiise  to  pay  for  the 
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On  the  other  hand  there  is  apparently  no  reason  to  Distinc- 

doubt  the  validity  of  an  express  contract  to  remunerate  a  barrister 

barrister  for  services  which,  though  to  some  extent  of  a  ^'^^^.  ^ 

'^  .  .  arbitrator, 

professional  kind,  and  involving  the  exercise  of  professional  &c. 
knowledge,  do  not  involve  any  relation  of  counsel  and 
client  between  the  contracting  parties:  as  when  a  barrister 
acts  as  arbitrator  or  returning  officer  (m).  The  want  of 
attending  to  this  distinction  has  led  to  such  cases  being 
cited  as  authorities  for  the  general  proposition  that  a 
barrister  can  recover  fees  on  an  express  contract. 

Moreover,  it  has  been  argued  that  an  express  contract  Express 
even  between  counsel  and  client  may  still  be  good  as  to  ^j^jj  djent 
non-litigious  business.     A  claim  of  this  sort  made  against  ^^}']  °<"i- 
an  estate  under  administration  was  disposed  of  by  Gilf'ard  business : 
L.J.  on  the  ground,  which  was  sufficient  for  the  particular  *?"• 
decision,  that  at    all    events   a   solicitor   has   no   general 
authority  to  bind  his  client  by  such  a  contract:  but  he  also 
observed  that  such  applications  had  never  been  successful, 
and  expressed  a  hope  that  they  never  would  be  (n).     And 
it  must  be  remembered  that  although  the  rule  laid  down 
in  Kennedy  v.  Broun  is  in  its  terms  confined  to  litigation, 
and  the  word  advocate,  not  counsel,  is  studiously   used 
throughout  the  judgment,  yet  the  rule  is  founded  not  on 
any  technical  distinction  between  one  sort  of  business  and 
another,  nor  on  any  mere  presumption,  but  on  a  principle 
of  general    convenience    supported    by  unbroken  custom. 
No  doubt  it  may  be  said  that  some  of  the  reasons  given 
for  the  policy  of  the  law  do  not  apply  in  their  full  extent 


(m)  Hoggins  V.  Gordon  (lSi-2)  S  Q.  Bennett  v.  Hale  {1850)  15  Q.B.    71, 

B.  466,  11   L.  J.  Q.  B.  286 ;  Egan  18  L.  J.  Q.  B.  353,  shows  only  that 

V.  Gucirdians  of  Kensington   Union  there    is   no    absolute    rule   of    law 

(1841)  3  Q.  B.  935,  n.  that  in  a  civil  cause  a  barrister  may 

{n)  Mostynw.  Mostyn(l%7Q)  5Gh.  not    be    instructed  directly   by  the 

457,  459,  39  L.  J.  Ch.  780.     It  may  client,  and  throws  no  light  whatever 

be  well  to  warn  the  reader  that  the  on  any  question  of  a  right  to  recover 

cases  there  referred  to  in  argument  fees.    Hohart  v.  Butler  was  relevant 

in  favour  of  the  counsel's  claim  are,  enough,  but  the  wrong  way  ;  for  it 

with  the  sole  exception  of  Hohart  was   really    a    decision    against    a 

V.  Butler   (1859)    9  Ir.   C.  L.   157,  similar   claim   and    on    an    almost 

irrelevant.     For   instance,    Doe    d.  identical  point. 
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to  non-litigious  business  (o) ;  and  it  is  doubtful  whether 
they  apply  even  to  those  English  colonies  where  the 
common  law  is  in  force  (p).  But  there  is  no  reason  to 
suppose  that  English  courts  of  justice  are  likely  to  narrow 
the  scope  of  a  decision  called  by  the  late  Lord  Justice 
Giffard  "a  landmark  of  the  law  on  this  subject "  (q). 
Rights  of  There  is  no  express  authority  to  show  whether  a  barrister 
as  against  Can  or  Cannot  contract  with  his  client's  solicitor  for  pay- 
sohcitor :  i^-^g^^  Qf  ^^g  fggg  ^ny  more  effectually  than  with  the  client 
himself  It  is  apprehended  that,  inasmuch  as  counsel's 
services  are  given  not  to  the  solicitor  but  to  the  client, 
there  would  be  no  consideration  to  support  such  a  contract 
unless  the  solicitor  had  actually  received  the  fees  from  the 
client.  In  that  case  it  is  difficult  to  see  on  what  ground 
of  principle  or  policy  the  barrister  should  not  be  legally 
entitled  to  them  as  money  received  by  the  solicitor  for  his 
use.  A  barrister  has  in  fact  been  admitted  to  prove  in 
bankruptcy  against  the  estate  of  a  firm  of  solicitors  for  fees 
(apparently  for  conveyancing,  not  litigious  business)  which 
had  been  actually  paid  by  clients  to  the  bankrupts  before 
the  bankruptcy  (r).  If  this  be  right,  it  is  also  difficult  to 
see  why  an  express  promise  by  the  solicitor  to  pay  such 
fees,  or  an  account  stated  between  the  solicitor  and  the 
counsel  in  respect  of  them,  should  not  be  binding.  On 
the  other  hand  the  Court  of  Common  Pleas  has  refused  to 
exercise  a  summary  jurisdiction,  on  the  motion  of  the 
client,  to  compel  an  attorney  to  pay  to  counsel  fees  alleged 
to  have  been  paid  by  the  client,  or  else  to  return  them  to 


(o)    la    addition   to   Kennedy   v.  the  commencement  of  the  litigation. 
Broun,  see  Morris  v.  Hunt  (1819)  1  (p)  Reg.  v.  Doutre  (1884)  9  App. 
Chitty,   544,    550,    554,  where   the  Ca.  at  p.  751,  where  it  was  held  that 
rule  is  put  on  the  ground  that  the  the  case  at  bar  was  governe  I  by  the 
remuneration  of  the  counsel  ought  law  of  the  Proviacd  of  Quebec:   in 
to  be  independent  of  the  result  of  that  la  v  there  is  nothing  to  prevent 
the    cause,    and    therefore    counsel  an    advocate    from   suing    for    pro- 
should   rely  on  prepayment  alone.  fession+l  services. 
This     reason     would    however    be  (g)  Mostyn  v.  Mostyn,  supra. 
equally  inapplicable  to  an  express  (r)  Re  Hall  (1856)  2  Jur.  N     S. 
and  unconditional  contract  to  pay  1076. 
feea  for  advocacy,  if  made  before 


counsel's  fees.  651 

the  client  (s).     The  case,  however,  was  a  peculiar  one  and 

goes  but  a  very  little  way  towards  answering  the  general 

question.     In  the  argument  of  Hohart  v.  Butler  (t)  two 

unreported  (presumably  Irish)  cases  were    cited  to  show 

that  a  barrister  has  a  remedy  in  some  form,  it  does  not 

appear  what,  to   recover  fees  which  have  been  received  by 

the  solicitor.     The  Court  expressed  no  opinion  as  to  their 

authority. 

It  is  hardly  necessary  to  add  that  although  counsel's  Recogni- 

fees  cannot    be  recovered  in  any  way  by  action,  except  counsel's 

possibly  in  some  of  the  cases  which  have  been  mentioned  [^^^ }? 
^  ,  .  .  taxation 

as  still  doubtful,  the  propriety  of  paying  such  fees  is  of  costs, 
judicially  recognized  by  the  constant  practice  of  the  courts 
in  the  taxation  of  costs :  and  the  solicitor  needs  no  autho- 
rity from  the  client  beyond  his  general  retainer  to  enable 
him  to  retain  and  pay  counsel  and  charge  the  fees  to  his 
client  (w).  The  payment  of  counsel's  fees  may  in  this 
manner  be  indirectly  enforced  either  against  the  client 
himself  or  against  an  unsuccessful  adversary  who  is  liable 
for  the  taxed  costs.  Notwithstanding  the  strong  expres- 
sions used  by  the  Court  in  Kenned)/  v.  Broun  (x),  the 
judicial  notice  thus  taken  of  the  obligation  of  a  client  to 
pay  his  counsel  seems  to  show  that  it  is  in  the  nature  of  a 
legal  duty,  though  not  a  perfect  one,  and  is  on  a  different 
footing  from  a  mere  moral  obligation. 

The  Solicitors  Remuneration  Act,  1881  (i/),  establishes  Solicitors 
complete  freedom  of  contract  between  solicitor  and  client  as  Z^'^A^t'^* 
to  conveyancing  and  other  non-contentious  business,  and   1881. 
to  that  extent  expressly  supersedes  the  earlier  Act  of  1870. 

By  the  Attorneys  and  Solicitors  Act,  1870   (33  &  34  Sp^*=^*^ 
Vict.  c.  28),  special  agreements  for  remuneration  between  ments 
solicitor  and  client  were  made  lawful  (s.  4)  and  in  a  qualified  301*^5!^ 
manner  enforceable.     Agreem  ents  under  this  Act  cannot  and  client 


(s)   Rf  Angell  (1861)   29  L.    J.  C.  Chitty,  544. 
P.  227.  (x)  (1863)  13  C.  B.  N.  S.  677,  32 

{t)  (1859)  9   Tr.  C.  L.  157.  L.  J.  C.  P.  137. 
(«)  See  Morris   v.  Hunt  (1819)   1  (y)  44  &  45  Vict.  c.  44. 
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oMSro^^*^  be  sued  upon  as  ordinary  contracts,  but  the  procedure  is 
by  motion  or  petition,  when  the  Court  may  enforce  the 
agreement  if  it  appears  to  be  in  all  respects  fair  and 
reasonable,  or  otherwise  set  it  aside.  In  the  last  case  the 
Court  may  direct  the  costs  of  the  business  included  in  the 
agreement  to  be  taxed  in  the  regular  way  (ss.  8,  9). 
Where  there  is  an  agreement  to  employ  a  solicitor  on 
certain  terms  at  a  future  time,  this  does  not  prevent  the 
solicitor  from  suing  the  client  in  a  court  of  law  if  the 
client  refuses  to  let  him  transact  the  business  at  all.  The 
Act  applies  only  to  that  part  of  an  agreement  which  fixes 
the  mode  of  payment  for  work  done  (s). 
Voidable  Since  the  Infants  Relief  Act,  1874,  any  contract  of  an 
of  iiifaiitH  infant  voidable  at  common  law  and  affirmed  by  him  on 
^f'f  "iT^  attaining  his  majority  must  be  reckoned  as  an  imperfect 
obligation  of  this  class,  viz.  on  which  there  has  not  been 
and  cannot  be  any  remedy.  The  special  features  of  this 
subject  have  been  already  considered  (a),  and  there  is 
nothing  to  add  except  that  the  general  principles  set  forth 
in  the  present  chapter  seem  to  be  applicable  to  these  as 
well  as  to  other  agreements  of  imperfect  obligation. 

Other  There  are  sundry  other  cases  of  a  less  important  kind  in 

where  con-  ^'bich  the  remedy  naturally  attached  to  a  contract  is  taken 

tract  not     away  by  statute,  without  the  contract  itself  being  forbidden 
illeeral,  but  .  ^     ^ 

remedy         Or  avoided. 

taken  gy  ^}^q  j^q^  24  Geo.  2,  c.  40,  s.  12,  commonly  known  as 

away  oy  "L^.  ■,   n  •   ■ 

Btatute.       the  Tippling  Act,  no  debt  can  be  recovered  for  spirituous 

Small         liquors  supplied  in  quantities  of  less  than  twenty  shillings' 

spirits  by    worth  at  oiie  time  (6).     The   County  Courts  Act,  1867 

Tippling     (30  &  31  Vict.  c.  142j,  s.  4,  similarly  enacts  that  no  action 

{z)  Reesv.  Williams  (1875)  L.  R.  {b)  By  25  &  26  Vict.  c.  38,  an 
10  Ex.  200,  44  L.  J.  Ex.  116.  By  exception  is  made  in  favour  of  sales 
the  terms  of  the  Act  the  agreement  of  spirituous  liquor  not  to  be  con- 
must  be  in  writing,  and  it  seems  it  sumed  on  the  premises,  and  deli- 
must  be  signed  by  both  parties  :  £x  vered  at  the  purchaser's  residence 
parte  Miinro  (1876)  1  Q.  B.  D.  724,  in  quantities  of  not  less  than  a  re- 
45  L.  J.  Q.  B.  816.  puted  quart. 

(a)  In  Chap.  II.,  above. 
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shall  be  brought  in  any  court  for  the  price  of  beer  or  other  Geo.  2 ; 

tor  DGGr 

specified  liquors  ejusdeifn  generis  consumed  on  the  pre- &c.,  by  ' 
mises.  The  Act  of  Geo.  2  applies  whether  the  person  to  bounty 
whom  the  liquor  is  supplied  be  the  consumer  or  not  (c).  Act,  1867. 
As  these  enactments  do  not  make  the  sale  illegal,  money 
which  has  been  paid  for  spirits  supplied  in  small  quantities 
cannot  be  recovered  back  {d).  A  debt  for  such  supplies 
was  once  held  to  be  an  illegal  consideration  for  a  bill  of 
exchange  (e)  :  but  this  decision  seems  dictated  Jdj  an  ex- 
cess of  zeal  to  carry  out  the  policy  of  the  Act,  and  is 
possibly  questionable.  In  a  later  case  at  Nisi  Prius  (/) 
Lord  Tenterden  held  that  where  an  account  consisted 
partly  of  items  for  spirituous  liquors  within  the  Tippling 
Act,  and  partly  of  other  items,  and  payments  had  been 
made  generally  in  reduction  of  the  account,  the  vendor  was 
at  liberty  to  appropriate  these  payments  to  the  items  for 
liquor,  so  as  to  leave  a  good  cause  of  action  for  the  balance  ; 
thus  treating  these  debts,  like  debts  barred  by  the  Statute 
of  Limitation  of  James  I.,  as  existing  though  not  recover- 
able. 

The  writer  is  not  aware  of  any  decision  on  the  modern 
enactment  as  to  beer,  &c.,  in  the  County  Courts  Act, 
1867. 

By  the  Trade  Union  Act,   1871  (34  &  35  Vict.  c.  31),  Trade 
s.  4,  certain  agreements  therein  enumerated  and  relating  agree- 
to  the  management  and  operations  of  trade  unions  cannot  ™^-?'^ 
be  sued  upon,  but  it  is  expressly  provided  that  they  are  Trade 
not  on  that  account   to   be   deemed   unlawful.     Li   this  Act^ls?! 
enumeration  are  included  agreements  to  pay  subscriptions. 
It  has  also  been  decided  that  a  member  of  a  trade  union 
who  complains  of  having  been  wrongfully  expelled  cannot 
be  reinstated  by  the   Court,  though  this  may  be  done  in 
the  case  of  a  club  or  other  voluntary  association   holding 

(c)  Hughes  v.  Done  or  Doane  (e)  Scott  v.  Gillmore  (1810)  3 
(1841)  1  Q.  B.  294,   10  L.  J.  Q.  B.       Taunt.  226. 

65.  (f)  Cruickshanks  v.  Rose,  5  C.  &  P. 

(d)  Philpott  V.  Jones  (1834)  2   A.       19. 
&  E.  41. 
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Cases  of 
analogy  to 
imperfect 
obliga- 
tions. 
Effect  of 
repeal  of 
usury  laws 
as  to 
advances 
made 
before. 


property  for  purposes  lawful  at  common  law,  on  the  ground 
of  the  expelled  member  being  deprived  of  a  right  of  pro- 
perty (g).  Practically  trade  union  subscriptions  are  thus 
placed  on  the  same  footing  as  subscriptions  to  any  club 
which  is  not  proprietary  Qi).  So  far  as  we  are  aware  there 
is  nothing  in  principle  against  the  payment  of  subscriptions 
to  a  club  being  legally  enforced  :  but  it  would  in  most 
cases  be  extremely  difficult,  if  not  impossible,  to  ascertain 
who  were  the  proper  persons  to  sue  (*).  The  same  diffi- 
culty exists  in  the  case  of  any  numerous  unincorporated 
association.  But  this  belongs  to  another  division  of  our 
subject  (/:•). 

The  present  place  seems  on  the  whole  the  most  appro- 
priate one  for  mentioning  a  singular  case  which  may  be 
regarded  as  the  converse  of  those  we  have  been  dealing 
with.  A  valuable  consideration  is  given  in  the  course  of  a 
transaction  which  as  the  law  stands  at  the  time  is  wholly 
illegal  and  confers  no  right  of  action  on  either  party. 
Afterwards  the  law  which  made  the  transaction  illegal  is 
repealed.  Is  the  consideration  so  received  a  good  founda- 
tion for  a  new  express  promise  on  the  part  of  the  receiver? 
The  question  came  before  the  Court  of  Exchequer  in  1863, 
some  years  after  the  repeal  of  the  usury  laws.  The  plaintiff 
sued  on  bills  of  exchange  drawn  and  accepted  after  that 


{g)  Righy  v.  Connol  (1880)  14 
Ch.  D.  482,  49  L.  J.  Ch.  328  ;  cp. 
Wolfe  V.  Matthews  (1882)  21  Ch.  D. 
194,  51  L.  J.  Ch.  833. 

{h)  In  the  case  of  a  proprietary 
club  the  proprietor  can  sue ;  see 
Raggett  v.  Bishop  (1826)  2  C.  &  P. 
343;  Raggett  v.  Musgrave  (1827)  ib. 
556. 

{i)  In  some  of  the  United  States, 
however,  the  still  more  difficult 
attempt  has  been  made  to  enforce 
promises  to  subscribe  to  public 
objects  in  which  the  subscribers  had 
a  common  interest:  and  in  Massa- 
chusetts and  New  York  not  without 
success:  Hilliard  on  Ccintracts,  1. 
259 ;  Parfeons  on  Contracts,  1.  377  ; 
Whaiton  tn  Contracts,  §  528.     But 


in  Cottage  Street  Church  v.  Kendall 
(1877)  121  Mass.  528,  the  opinion 
expreshed  in  earlier  dicta,  that  "it 
is  a  sufficient  consideration  that 
others  were  led  to  subscribe  bj  the 
very  subscription  of  the  defendant," 
was  overruled.  In  some  cases,  how- 
ever, where  expense  has  actually 
been  incurred  on  the  faith  of  the 
subscriptions  promised,  it  may  be 
held  on  the  facts  that  a  nubscriber 
is  liable  as  for  work  done,  money 
paid,  etc.  at  his  request  by  the  plain- 
tiff: see  Kedar  Aath  Bhattacharji 
V.  Gorie  Mahomed  (1886)  I.  L.  R. 
14  Cal.  64  (subscription  for  building 
a  town  hall). 

(k)  See  pp.  204,  223,  sri^a,^ 
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repeal,  but  in  renewal  of  other  bills  given  before  the  repeal 
in  respect  of  advances  made  on  terms  which  under  the  old 
law  were  usurious.  The  former  bills  were  unquestionably 
void  :  but  it  was  held  by  the  majority  of  the  Court  that 
the  original  advance  was  a  good  consideration  for  the  new 
bills.  The  question  was  thus  stated  in  the  judgment  of 
the  majority  : — "  Whether  an  advance  of  money  under  such 
circumstances  as  to  create  no  legal  obligation  at  the  time 
to  repay  it  can  constitute  a  good  consideration  for  an 
express  promise  to  do  so."  And  the  answer  was  given 
thus  : — "  The  consideration  which  would  have  been  suffi- 
cient to  support  the  promise  if  the  law  had  not  forbidden 
the  promise  to  be  made  originally  does  not  cease  to  be 
sufficient  when  the  legal  restriction  is  abrogated.  ...  A 
man  by  express  promise  may  render  himself  liable  to  pay 
back  money  which  he  has  received  as  a  loan,  though  some 
positive  rule  of  law  or  statute  intervened  at  the  time  to 
prevent  the  transaction  from  constituting  a  legal  debt  "  (l). 
The  debt,  therefore,  which  was  originally  void  by  the  usury 
laws,  seems  to  have  been  put  in  the  same  position  by  their 
repeal  as  if  it  had  been  a  debt  once  enforceable  but  barred 
by  the  Statute  of  Limitation.  But  the  decision  seems 
wrong,  for  the  consideration  was  wholly  past  at  the  time  of 
the  promise.  The  consideration  for  accepting  a  renewed  bill 
of  exchange  is  not  the  value  received  which  was  the  con- 
sideration of  the  original  bill,  but  the  abandonment  of  the 
right  of  action  thereon. 

There  is  one  other  analogy  to  which  it  is  worth  while  to  Treatment 
advert,  although  it  was  never  of  much  practical  import-  able^obU- 

ance,  and  what  little  it  had  has  in  England  been  taken  gations  at 

.  ...  common 

away  by  the  Judicature  Acts.     Purely  equitable  liabilities  law. 

have  to  a  certain   extent  been  treated   by  common  law 

courts  as  imperfect  obligations.     The  mere  existence  of  a 


(l)  Fliffht  V.   Reed  (1863)  1  H.  &  that  the  bills  sued  on  were  an  actual 

C.  703,  715,  716  ;  32  L.  J.  Ex.  265,  payment  of  the  usurious  loan.  Quod 

269.     Prof.  Langdell   (Summary,  §  nimium  subtiliter  dictum  videtur. 
76)  supports  the  case  on  the  ground 
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liquidated  claim  on  a  trust  against  the  trustee  confers  no 
legal  remedy.  Bvit  the  trustee  may  make  himself  legally 
liable  in  respect  of  such  a  claim  by  an  account  stated  (m), 
or  by  a  simple  admission  that  he  holds  as  trustee  a  certain 
sum  due  to  the  cestui  que  trust  (-??).  A  court  of  law  has 
also  held  that  a  payment  made  by  a  debtor  without  appro- 
priation may  be  appropriated  by  the  creditor  to  an  equit- 
able debt  (o). 
Summary  It  may  be  useful  to  sum  up  in  a  more  general  form  the 
results  which  have  been  obtained  in  this  chapter. 

An  imperfect  obligation  is  an  existing  obligation  which 
is  not  directly  enforceable. 

This  state  of  things  results  from  exceptional  rules  of 
positive  law,  and  especially  from  laws  limiting  the  right  to 
enforce  contracts  by  special  conditions  precedent  or  sub- 
sequent. 

When  an  agreement  of  imperfect  obligation  is  executory, 
a  right  of  possession  immediately  founded  on  the  obligation 
can  be  no  more  enforced  than  the  obligation  itself 

Acts  done  in  fulfilment  of  an  imperfect  obligation  are 
valid,  and  may  be  the  foundation  of  new  rights  and 
liabilities,  by  way  of  consideration  for  a  new  contract  or 
otherwise. 

A  party  who  has  a  liquidated  and  unconditional  claim 
under  an  imperfect  obligation  may  obtain  satisfaction 
thereof  by  any  means  other  than  direct  process  of  law 
which  he  might  have  lawfully  employed  to  obtain  it  if  the 
obligation  had  not  been  imperfect. 

The  laws  which  give  rise  to  imperfect  obligations  by 
imposing  special  conditions  on  the  enforcement  of  rights 
are  generally  treated  as  part  of  the  law  of  procedure  of  the 
forum  where  they  prevail  (p),  and  as  part  of  the  lex  fori 


[m)  Topham  v.   Morrcroft   (1858)  (o)   Bosanqiict  v.  Wray  (1816)   6 

8  E.   &  B.    972,   983  ;    Howard   v.  Taunt.  597. 

Broivnhill  (1853)  23  L.  J.  Q.  B.  23.  (p)  Contra  Savigny,  Syst.  8.  270, 

(n)  Roper  v.  Holland  (1835)  3  A.  273. 
&  E.  99. 
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they  are  applicable  to  contracts  sued  upon  in  that  forum 
without  regard  to  the  law  governing  the  substance  of  the 
contract  {q) ;  but  on  the  other  hand  they  are  not  regarded 
in  any  other  forum. 

(q)  This  (it  is  conceived)  does  not  to  revenue  laws,  such  as  the  30 
apply  to  revenue  laws,  and  enact-  Vict.  c.  23,  s.  7,  as  to  luariue  iu- 
ments  which    are    merely   ancillary       surances. 


P.  U    U 
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APPENDIX. 


Note  A. 
Terminology  and  Fundamental  Cmiceptions  of  Contract. 

Savigny'8        In  the  first  two  editions  I  made  use  of  Savigny's  definition  of 

definitions   j^ej-traq  (which  can  only  be  translated  bv  Agreement,  but  in  a  wider 
of  Vertraq  .  .  -       b  > 

and  ohliaa-  ^^^^^  than  is  known  to  any  EngKsh  writer).  It  now  seems  to  me  out 
torischer  of  place  in  a  special  treatise  on  Contract.  In  the  third  volume  of 
Vertrag.  j^jg  gygtem  Savigny  deals  in  the  most  general  way  with  the  events 
capable  of  producing  changes  in  rights  and  duties  in  the  field  of 
private  law.  Such  events  he  call?,  juristisclie  Thatsachcn  ;  an  expres- 
sion to  which  our  own  accustomed  "acts  in  the  law"  seems  well  fitted 
to  correspond.  (Acts  in  the  law  must  be  carefully  distinguished 
from  acts  of  the  law,  which  are  really  neither  acts  nor  events,  but 
legal  consequences  of  events.  But  the  terms  are  not  common  enough 
for  any  serious  risk  of  confusion  to  arise).  To  speak,  as  some  writers 
do,  of  "juridical  facts,"  is  to  iise  language  which  is  so  far  from  being 
English  that  it  becomes  intelligible  only  by  a  mental  re- translation 
into  German.  Greater  nicety  might  be  obtained,  if  desired,  by 
coining  the  term  "  event  in  the  law  "  for  juristische  Thatsache  in  its 
widest  sense,  and  reserving  "  act  in  the  law  "  for  the  species  which 
Savigny  proceeds  to  mark  off  from  the  genus,  namely,  freie  Handlung, 
or  better,  perhaps,  for  the  further  specified  kind  of  voluntary  acts 
which  manifest  an  intention  to  bring  about  particular  legal  con- 
sequences. Such  an  act  is  called  by  Savigny  Willenserldarung. 
Specifying  yet  more,  we  distinguish  the  acts  in  which  the  will  of  only 
one  party  is  expressed  from  those  in  which  the  wills  of  two  or  more 
concur.  This  last  species  gives  the  conception  of  Vertrag.  Savigny 
defines  it  as  the  concurrence  of  two  or  more  persons  in  the  expression 
of  a  common  intention,  whereby  mutual  rights  and  duties  of  those 
persons  are  determined.  "  Vertrag  ist  die  Vereinigung  Mehrerer  zu 
einertibereinstimmenden  Willenserklarung,  wodurch  ihre  Rechtsver- 
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haltnisse  bestimmt  werden."  (Syst.  3.  309).  This  covers  a  much 
wider  field  than  that  of  contract  in  any  proper  sense.  Every  trans- 
action answering  this  description  includes  an  agreement,  but  many 
transactions  answer  to  it  which  include  far  more  :  conveyances  of 
property,  for  example,  including  dispositions  inter  vivos  by  way  of 
trust  and  even  gifts,  and  marriage.  A  still  further  specification  is 
needful  to  arrive  at  the  notion  of  Contract.  A  contract,  in  Savigny's 
way  of  approaching  it,  is  an  agreement  which  produces  or  is  meant 
to  produce  an  oldigation  (ohligatorischer  Vertrag).  It  is  thus  defined 
in  his  Obligationenrecht  §  52  (vol.  ii.  p.  8):  "Vereinigung  Mehrerer 
zu  einer  iibereinstimmenden  Willenserklarung,  wodurch  unter  ilinen 
eine  Obligation  entstehen  soil."  Now  the  use  of  the  more  general 
notion  of  Vertrag,  as  Savigny  himself  explains,  is  not  to  clear  up 
anything  in  the  learning  of  contracts.  It  is  to  bring  out  the  truth 
that  other  tran>;actions  which  are  not  contracts,  or  which  are  more 
than  contracts,  have  in  common  with  them  the  character  of  consent 
being  an  essential  ingredient.  Moreover  we  should  have  to  consider, 
before  adopting  this  terminology,  the  wider  question  whether  the 
retention  of  Obligations  as  a  leading  division  in  a  modern  system  of 
law  be  necessary  or  desirable. 

The  distinction  between  the  ideas  denoted  by  dominium  and 
ohligaiio  is  certainly  as  fundamental  in  England  as  anywhere  else  ; 
and  the  habit  of  using  "  obligation  "  as  a  synonym  of  "duty,"  though 
respectable  authority  may  be  found  for  it,  is  in  my  opinion  to  be 
deprecated.  But  to  apply  the  Eoman  terminology  to  the  Common 
Law  would  be  as  violent  a  proceeding,  in  any  case,  as  to  ignore 
it  in  Eoman  Law. 

For  these  reasons  Savigny's  definition,  admirable  as  it  is  for  its  own 
purposes  and  in  its  own  context,  and  instructive  as  his  work  is 
almost  everywhere  as  an  example  of  scientific  method,  is  now 
reserved  for  this  note.  The  reasons  for  which  I  am  no  longer 
content  to  adopt  the  Indian  Contract  Act  to  the  same  extent  as  in 
the  two  first  editions  have  been  sufficiently  explained  in  the  text. 


Note  B.  (p.  36). 

A  uthorities  on  Contract  by  Corresjwndence. 

The  first  case  of  any  importance  is  Adams  v.  Lindsell,  1  B.  &  Aid.  Adams  v 
681  (1818),   Finch  Sel.  Ca.  109.    Defendants  wrote  to  plaintiff's,  "  We  Lindsell. 
now  off er  you  800  tods  of  wether  fleeces, &c."  (specifying price  andmode 
of  delivery  and  payment),  "  receiving  your  answer  in  course  of  post." 
Here,  therefore,  the  mode  and  time  for  acceptance  were  prescribed. 

U  U   2 
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This  letter  was  misdirected ,  and  so  arrived  late.  On  receiving  it,  the 
plaintiffs  wrote  and  sent  by  post  a  letter  accepting  the  proposal,  but 
the  defendants,  not  receiving  an  answer  when  they  should  have 
received  it  if  their  proposal  had  not  been  delayed,  had  in  the  mean- 
time (between  the  despatch  and  the  arrival  of  the  reply)  sold  the 
wool  to  another  buyer.  The  jury  were  directed  at  the  trial  that  as 
the  delay  was  occasioned  by  the  neglect  of  the  defendants,  they 
must  take  it  that  the  answer  did  come  back  by  course  of  post.  On 
the  argument  of  a  rule  for  a  new  trial,  it  was  contended  that  there 
was  no  contract  till  the  answer  was  received.  To  this  the  Court 
replied  : — 

"  If  that  were  so,  no  contract  could  ever  be  completed  by  the  post. 
For  if  the  defendants  were  not  bound  by  their  offer  when  accepted 
by  the  plaintiff's  till  the  answer  was  received,  then  the  plaintiffs 
ought  not  to  be  bound  till  after  they  had  received  the  notification 
that  the  defendants  had  received  their  answer  and  assented  to  it ;  and 
so  it  might  go  on  a.d  infinitnm.  The  defendants  must  be  considered 
in  law  as  making,  during  every  instant  of  the  time  their  letter  was 
travelling,  the  same  identical  offer  to  the  plaintiffs,  and  then  the 
contract  is  completed  by  the  acceptance  of  it  by  the  latter.  Then  as 
to  the  delay  in  notifying  the  acceptance,  that  arises  entirely  from 
the  mistake  of  the  defendants,  and  it  therefore  must  be  taken  as 
against  tliem  that  the  plaintiff's  answer  was  received  in  course  of 
post." 

As  far  as  the  case  goes,  it  seems  to  amount  to  this  :  An  acceptance 
by  letter  is  complete  as  against  the  proposer  from  the  date  of  posting 
the  acceptance  if  it  arrives  within  the  prescribed  time,  if  any,  or 
otherwise  within  a  reasonable  time ;  but  if  the  communication  of 
the  proposal  is  delayed  by  the  fault  of  the  proposer,  and  the  com- 
munication of  the  acceptance  is  consequently  delayed,  such  delay  is 
not  to  be  reckoned  against  the  acceptor. 
Dnnmore  In  the  Scotch  case  of  Dunmore  v.  A  lexander,  9  Shaw  &  Dunlop, 
r.  Alexan-  -^q^^  ^^^  pjjj^,^  ggl_  q^  129  (1830)  the  defendant  wrote  to  a  friend 
desiring  her  to  engage  a  servant  on  terms  which,  that  friend  had 
already  informed  the  writer,  would  be  agreeable  to  the  servant.  A 
letter  revoking  this  was  written  the  next  day  ;  ultimately  they  were 
both  i:)osted  and  delivered  to  the  servant  at  the  same  time.  It  was 
held  that  no  contract  was  concluded,  but  it  is  not  clear  whether  the 
majority  of  the  Court  meant  to  decide  that  an  acceptance  sent 
through  the  post  is  neutralized  by  a  revocation  arriving  at  the  same 
time  though  posted  later,  or  that  the  first  letter  was  only  a  proposal. 
Neither  is  it  clear  how  far  and  for  what  purposes  they  regarded  the 
intermediate  person  as  an  agent  for  either  or  both  of  the  j^arties.  No 
distinction  was  taken  between  postal  and   other   communications. 
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The  French  Court  of  Cassation  had  held  in  1813  that  when  an  ac- 
ceptance and  the  revocation  of  it  arrive  to^'ether  there  is  no 
contract.  Merlin,  Ecpertuire,  Vente,  §  1,  Art.  3,  No.  11  his,  Langdell 
Sel.  Ca.  Cont.  155. 

In  Potter  v.  Sanders  (184(j)  6  Ha.  1,  the  posting  of  a  letter  of  Potler  v. 
acceptance  is  said  to  be  an  act  which  "  unless  interrupted  in  its  Sanders, 
progress  "  concludes  the  contract  as  from  the  date  of  the  posting. 
This  seems  to  imply  that  a  letter  not  received  at  all  would  not  bind 
the  proposer. 

Then  conies  Dunlop  v.  Higgins  (1848)  1  H.  I>.  C.  381,  Finch  Sel.  Dimlop  v. 
Ca.  116,  a  Scotch  appeal  decided  by  Lord  Cottenham.  Here  the  ^^^g'^s. 
pr(>posal  did  not  prescribe  any  time,  but  the  nature  of  it  (an  offer  to 
sell  iron)  implied  that  the  answer  must  be  speedy.  The  acceptance 
was  posted,  not  by  the  earliest  possible  post,  but  in  business  hours  on 
the  same  day  when  the  proposal  was  received.  The  post  was  then 
delayed  by  the  state  of  the  roads,  so  that  the  acceptance  was  received 
at  2  p.m.  instead  of  8  a.m.,  the  hour  at  which  that  post  should  have 
arrived.  The  decision  was  that  the  contract  was  binding  on  tlie 
proposer  ;  and  it  might  well  have  been  put  on  the  ground  that  the 
acceptance  in  fact  reached  him  within  a  reasonable  time.  Lord 
Cottenham,  however,  certainly  seems  to  have  thought  the  contract 
was  absolutely  concluded  by  the  posting  of  the  acceptance  (within 
the  prescribed  or  a  reasonable  time),  and  that  it  mattered  not  what 
became  of  the  letter  afterwards.  It  appears  to  have  been  so  under- 
stood in  Duncan  v.  To'pham  (1849)  8  C.  B.  225,  18  L.  J.  C.  P.  310, 
where,  however,  the  decision  was  on  other  grounds. 

The  later  cases  arose  out  of  applications  for  shares  in  companies  Hebb's  ca. 
being  made  and  answered  by  letter.  HehUs  case  (1867)  4  Eq.  9,  ^^^^  Reid- 
decides  only  that  an  allotment  of  shares  not  duly  despatched  will  not 
make  a  man  a  shareholder  ;  for  the  letter  of  allotment  was  sent  to 
the  company's  local  agent,  who  did  not  deliver  it  to  the  applicant  till 
after  he  had  withdrawn  his  application.  But  the  same  judge  (Lord 
Eomillv)  held  in  Eeidpath's  case  (1870)  11  Eq.  86,  40  L.  J.  Ch.  39, 
that  the  applicant  was  not  bound  if  he  never  leceived  the  letter. 

In  British  mid  American    Telegraph    Company   v.   Colson   (1871)  Britishand 
L.  R.  6  Ex.  108,  40  L.  J.  Ex.  97,  it  was  found  as  a  fact  that  the  letter  American 
of  allotment  was  never  received.  The  Court  (Kelly  C.  B.,  Pigott  B.,  Qq   * 
and  Bramwell  B.)   held   that  the  defendant  was  not  bound,   and  Colson. 
endeavoured  to  restrict  the  effect  of  Dunlop  v.  Higgins. 

In  Toivnsend's  case  (1871)  13  Eq.  148,  41  L.  J.  Ch.  198,  the  letter  Town- 
of  allotment  miscarried,  and  was  delayed  some  days  by  the  applicant's  ^       ^  ^^' 
own  fault  in  giving  a  defective  address.     By  a  simple  application  of 
Adams  v.  Lindsell  (expressly  so  treated  in  the  judgment,  p.  154)  it 
was  held  that  the  applicant  was  boujid,  and  that  a  withdrawal  of  his 
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application,  posted  (and  it  seems  delivered,  p.  151)  before  lie  actually 
received  tlie  letter  of  allotment,  was  too  late. 
Harris'  ca.  In  Harris'  case,  7  Ch.  587,  the  letter  of  allotment  was  duly- 
received,  but  in  the  meantime  the  applicant  had  written  a  letter 
withdrawing  his  application  on  the  ground  of  the  delay  (ten  days) 
in  answering  it.  These  letters  crossed.  The  Lords  Justices  (James 
and  Mellish)  held  that  the  applicant  was  bound,  on  the  authority  of 
Dunlop  v.  Higgins,  with  which  they  thought  it  difficult  to  reconcile 
British  and  Amer.  Telegraph  Co.  v.  Colson  {a).  On  this,  however,  no 
positive  opinion  was  given,  "because  although  the  contract  is  com- 
plete at  the  time  when  the  letter  accepting  the  offer  is  posted,  yet  it 
may  be  subject  to  a  condition  subsequent  that  if  the  letter  does  not 
arrive  in  due  course  of  post,  then  the  parties  may  act  on  the 
assumption  that  the  oft'er  has  not  been  accepted  "  (per  Mellish  L.J. 
at  p.  597). 
Wall's  ca.  In  WalVs  case  (1872)  15  Eq.  18,  42  L.  J.  Ch.  372,  Malins  V.-C. 
held  that  as  a  fact  the  letter  had  been  received,  inclining,  however, 
to  think  Harris'  case  an  authority  for  the  more  stringent  construc- 
tion of  Dunlop  V.  Higgins — viz.,  that  the  contract  is  absolute  and 
unconditional  by  the  mere  posting.  This  construction  was  held  by 
the  Court  of  Appeal  in  Household  Fire  Insurance  Co.  v.  Grant  (1879) 
4  Ex.  D.  216,  48  L.  J.  Ex.  577,  p.  36,  above,  to  be  the  correct  one. 
Ameriban  The  American  case  of  Tayloe  v.  Merchants'  Fire  Insurance  Co.,  9 
autbo-'^^'^''  How.  S.  C.  390  (1850)  is  of  less  importance  to  English  readers  than 
rities.  it  was  a  few  years  ago,  the  ground  being  now  fully  covered  by  our 

own  decisions.  But  it  may  still  be  useful  to  give  some  account  of  it. 
The  insurance  company's  agent  wrote  to  the  plaintiff  offering  to  insure 
his  house  on  certain  terms.  The  plaintiff  wrote  and  posted  a  letter 
accepting  these  terms,  which  was  duly  received.  The  day  after  it 
was  posted,  but  before  it  was  delivered,  the  house  was  burnt.  The 
objection  was  made,  among  others,  that  there  was  no  complete  con- 
tract before  the  receipt  of  the  letter,  an  assent  of  the  company  after 
the  acceptance  of  the  proposed  terms  being  essential.  But  the  Court 
held  that  such  a  doctrine  would  be  contrary  to  mercantile  usage  and 
understanding,  and  defeat  the  real  intent  of  the  parties.  This 
decides  that  a  contract  is  complete  as  against  the  proposer  by  posting 
a  letter  which  is  duly  delivered.  It  may  be  useful  to  cite  part  of  the 
judgment : — 

"The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the 
assumption  that  the  contract  cannot  be  consummated  without  a 
knowledge  on  the  part  of  the  company  that  the    offer   has   been 

(a)  It  seems  not  to  have  been  was  in  fact  sent  within  a  reasonable 
disputed  that  the  letter  of  allotment      time. 
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accepted.  This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that  in  all  cases  of  contracts  entered  into  between  parties 
at  a  distance  by  correspondence  it  is  impossible  that  both  should  have 
a  knowledge  of  it  the  moment  it  becomes  complete.  This  can  only 
exist  where  both  parties  are  present.  .  .  It  is  obviously  impossible 
ever  to  perfect  a  contract  by  correspondence,  if  a  knowledge  of  both 
parties  at  the  moment  they  become  bound  is  an  essential  element  in 
making  out  the  obligation.  .  .  It  seems  to  us  more  consistent 
with  the  acts  and  declarations  of  the  parties  to  consider  it  complete 
on  the  transmission  of  the  acceptance  of  the  offer  in  the  way  they 
themselves  contemplated,  instead  of  postponing  its  completion  till 
notice  of  such  acceptance  has  been  received  and  assented  to  by  the 
company. 

"  For  why  make  the  offer,  unless  intended  that  an  assent  to  its 
terms  should  bind  them  1  And  why  require  any  further  assent  on 
their  part  after  an  unconditional  acceptance  by  the  party  to  whom 
it  is  addressed  ? "  (Pp.  400,  401.)  See  also  7  American  Law  Review, 
433,  "  Contract  by  Letter,"  where  American  and  French  opinions 
are  collected  ;  and  for  modern  German  theories  on  the  subject, 
Vangerow,  Pand.  §  603,  Wiudscheid,  Pand.  §  306.  The  German 
writers  are  driven  to  strange  shifts  to  find  semblances  of  authority 
in  the  Quellen  on  these  modern  controversies. 

Mr.  Langdell  (Summary,  §§  6,  14,  16)  holds  that  in  unilateral  con- 
tracts (where  a  promise  is  offered  in  consideration  of  an  act)  the 
performance  need  not  be  notified,  but  that  in  a  bilateral  contract 
(i.e.  by  mutual  promises)  the  acceptor's  promise  must  be  actually 
communicated.  I  cannot  find  support  for  this  ingenious  distinction 
in  the  ratio  decidendi  of  any  of  the  English  authorities. 

There  seems  to  be  a  fair  consensus  of  authority,  such  as  there  is,  Place  of 
for  holding  that  the  jjlacc  to  which  a  contract  made  by  correspon-  contract  ^ 
dence  should  be  referred  is  that  whence  the  acceptance  is  despatched,  made  by 
Savigny,   Syst.    8,  253,   257  ;  Newcomh  v.  De  Boos  (1859)  2  E.  &  E.  correspon- 
270,  29  L.  J.  Q.  B.  4.     Conversely,  where  an  offer  to  buy  goods  is  '^^'i'^®- 
made  by  a  letter  posted  in  the  City  of  London,  and  accepted  by 
sending  the  goods  to  the  writer's  place  of  business  in  the  city,  the 
whole  cause  of  action  arises  in  the  city.     Taylor  v.  Jo7ies  (1875)  1  C. 
P.  D.  87,  45  L.  J.  C.  P.  110.     So  in  criminal  law  a  false  pretence 
contained  in  a  letter  sent  by  post  is  made  at  the  place  where  the 
letter  is  posted.     Reg.  v.  Holmes  (1883)  12  Q.  B.  D.  23,  53  L.  J.  M. 
C.  37. 

The  German  Commercial  Code  has  the  following  provisions  on  German 

this  subject  :—  ^T<^!f' 

t,-..  .  ,  .  ,    ,  cial  Code. 

318.  When  a  commercial  contract  is  proposed   between  parties 
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present  at  the  same  time,  the  acceptance  must  be  immediate  ;  other- 
wise the  proposer  is  no  longer  bound  to  his  proposal. t 

319.  When  a  proposal  is  on  foot  between  parties  at  a  distance,  the 
proposer  remains  bound  until  the  time  at  which  he  may  fairly 
expect  an  answer  to  reach  him  if  despatched  in  ordinary  course  and 
in  due  time.f  In  estimating  this  time  he  may  assume  that  his 
proposal  was  duly  received  [surely  not  if,  as  in  Adams  v.  Lindsell  (a), 
it  was  delayed  by  his  own  negligence  T\ 

In  the  event  of  an  acceptance  despatched  in  due  time  not  arriving 
till  after  such  time  as  aforesaid,  no  contract  is  concluded  if  the 
proposer  has  given  notice  ot  revocation  in  the  meantime,  or  gives 
it  forthwith  {oline  Verzvg)  on  receiving  the  acceptance. 

[The  clauses  marked  f  seem  only  to  say  in  a  rather  elaborate  way 
that  a  proposal  is  revoked  by  the  lapse  of  a  reasonable  time  without 
acceptance  ;  s.  319,  however,  tacitly  involves  the  important  proposi- 
tion— now  negatived,  as  we  saw  in  the  text,  by  English  law — that 
an  answer  which  never  arrives,  whether  sent  by  post  or  otherwise, 
cannot  conclude  a  contract.] 

320.  When  the  revocation  of  a  proposal  reaches  the  other  party 
before  or  at  the  same  time  with  the  proposal  itself,  the  proposal 
is  deemed  null  and  void  (ist  fur  nicht  geschehen  zu  erachten). 

In  like  manner  the  acceptance  is  deemed  null  and  void  if  the 
revocation  has  been  communicated  to  the  proposer  before  the 
acceptance  or  at  the  same  time  with  it. 

321.  Where  an  agreement  has  been  concluded  between  parties  at 
a  distance,  the  conclusion  of  the  agreement  is  to  be  dated  from  the 
time  at  which  the  communication  of  the  acceptance  was  delivered 
for  despatch  [out  of  the  acceptor's  control?]  (in  welchem  die  Er- 
klarung  der  Annahme  Behufs  der  Absendung  abgegeben  ist). 

322.  An  acceptance  subject  to  conditions  or  reservations  is  equi- 
valent to  a  refusal  coupled  with  a  new  proposal. 

The  subject  is  dealt  with  by  the  Swiss  Federal  Code  of  Obligations 
(in  force  since  January  1,  1883),  on  the  same  lines,  but  rather  more 
fully,  in  Articles  1 — 8.     We  subjoin  the  French  text. 

I.    Des  Obligations  Resultant  d'un  Contrat. 
De  la  conclusion  des  contrats. 

Article  premier.  II  n'y  a  contrat  que  si  les  parties  ont  manifeste 
d'une  maniere  concordante  leur  voloute  r^ciproque.  Cette  manifes- 
tation pent  dtre  expresse  oa  tacite. 

2,  Si  les  parties  se  sont  mises  d'accord  sur  tous  les  points  essen- 

(«)  1  B.  &  Aid.  681, 
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tiels,  elles  sont  presumees  avoir  entendu  s'obliger  definitivement, 
encore  c^u'elles  aient  r4serv6  certains  points  secondaires. 

A  defaut  d'accord  sur  ces  points  secondaires,  le  juge  les  regie  en 
tenant  compte  de  la  nature  de  I'affaire. 

II  n'est  pas  prejuge  par  les  presentes  dispositions  aux  regies  con- 
cernant  la  forme  des  contrats. 

3.  Toute  personue  qui  propose  a  uue  autre  la  conclusion  d'un 
contrat  en  lui  fixant  un  delai  pour  accepter,  est  liee  par  son  offre 
jusqu'ix  I'expiration  du  delai.  Elle  est  degagee,  si  I'acceptation  ne 
lui  est  pas  parvenue  avant  le  terme  fixe. 

4.  Lorsque  I'offre  a  et6  faite  a  une  personne  presents  sans  fixation 
d'un  delai  poui'  I'acceptation,  I'auteur  de  I'offre  est  degage  si  I'ac- 
ceptation n'a  pas  lieu  sur-le-champ. 

5.  Lorsque  I'offre  a  ete  faite  sans  fixation  de  delai  a  une  per- 
sonne non  presente,  I'auteur  de  I'offre  reste  lie  jusqu'au  moment 
oil  11  pent  s'attendre  a  I'arrivee  d'une  reponse  qvii  serait  expediee  a 
temps  et  regulietement.  II  a  le  droit  d'admettre,  pour  le  calcul  a 
etablir,  que  le  destinataire  a  recu  I'uffre  en  temps  voulu. 

Si  I'acceptation  expediee  a  temps  parvient  tardivement  a  I'auteur 
de  I'offre  et  que  celui-ci  entende  ne  plus  dtre  lie,  il  doit,  sous  peine 
de  dommages  et  interets,  en  informer  immediatement  I'acceptant. 

Lorsque,  a  raison  de  la  nature  speciale  de  I'affaire  proposee,  I'auteur 
de  I'offre  devait  ne  pas  s'attendre  a  une  acceptation  expresse,  le 
contrat  est  repute  conclu  si  I'offre  n'a  pas  ete  refusee  dans  un  delai 
convenable. 

6.  L'auteur  de  I'offre  n'est  pas  lie  lorsqu'il  a  fait  a  cet  egard  des 
reserves  formelles  (par  exemple,  par  I'adjonction  des  mots:  "sans 
engagement"),  on  si  son  intention  de  ne  pas  s'engager  resulte 
necessairement  soit  des  circonstances,  soit  de  la  nature  speciale  de 
I'affaire  propos6e. 

7.  L'offre  est  consideree  comme  non  avenue,  si  le  retrait  en  par- 
vient a  I'autre  partie  avant  I'oft're  ou  en  meme  temps. 

De  mdme,  I'acceptation  est  consider6e  comme  non  avenue,  si  le 
retrait  en  parvient  a  I'auteur  de  I'oftre  avant  I'acceptation  ou  en 
mime  temps. 

8.  Lorsqu'un  contrat  est  intervenu  entre  absents,  il  deploie  ses 
effets  a  dater  du  moment  oil  I'acceptation  a  6t6  expediee. 

Lorsqu'une  acceptation  expresse  n'est  pas  necessaire,  les  effets 
du  contrat  commencent  a  dater  de  la  reception  de  I'offre  non 
refugee. 

The  Italian  Commercial  Code  in  force  since  Jan.  1,  1883,  takes  a  Italian 
somewhat  different  line,  to  the  following  effect  (Art.  36): —  Com- 

A  contract  made  by  correspondence  is  complete  only  if  the  accept-  q^j^^* 
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ance  is  received  by  the  proposer  within  the  time  prescribed  by  him 
(if  any),  or  otherwise  a  reasonable  time.  But  the  proposer  may 
ratify  an  overdue  acceptance  by  forthwith  giving  notice  to  the 
proposer. 

Where  the  proposal  is  such  that  acceptance  involves  immediate 
action,  and  a  previous  acceptance  in  terms  is  not  required  by  the 
terms  of  the  proposal  or  by  the  usage  of  business,  the  contract  is 
concluded  by  the  acceptor  acting  on  the  proposal. 

Both  proposal  and  acceptance  are  revocable  before  the  conclusion 
of  the  contract.  But  if  the  acceptor  has  begun  to  act  on  the  pro- 
posal before  receiving  notice  of  its  revocation,  the  proposer  is  liable 
to  him  for  resulting  damage. 

Those  rules  apply  only  to  bilateral  contracts.  Unilateral  promises 
become  binding  as  soon  as  they  come  to  the  knowledge  of  the 
promisee. 


Separate 
estate  : 
Power  of 
alienation. 


Note  C.  (p.  84). 

History  of  the  Equitable  Doctrine  of  Separate  Estate. 

When  the  practice  of  settling  property  to  the  separate  use  of 
married  women  first  became  common,  it  seems  probable  that  neither 
the  persons  interested  nor  the  conveyancers  had  any  purpose  in  their 
minds  beyond  excluding  the  husband's  marital  right  so  as  to  secure 
an  independent  income  to  the  wife.  The  various  forms  of  circum- 
locution employed  in  all  but  very  modern  settlements  to  express 
what  is  now  sufficiently  expressed  by  the  words  "  for  her  separate 
use,"  will  at  once  suggest  themselves  as  confirming  this.  In  course 
of  time,  however,  it  was  found  that  by  recognizing  this  separate  use 
the  Court  of  Chancery  had  in  effect  created  a  new  kind  of  equitable 
ownership,  to  which  it  was  impossible  to  hold  that  the  ordinary 
incidents  of  ownership  did  not  attach.  Powers  of  disposition  were 
accordingly  admitted,  including  alienation  by  way  of  mortgage  or 
specific  charge  as  well  as  absolutely  ;  and  we  find  it  laid  down  in 
general  terms  about  a  century  ago  that  a  feme  covert  acting  with 
respect  to  her  separate  property  is  competent  to  act  as  a  feme  sole  {a). 
Nevertheless  the  equitable  ownership  of  real  estate  by  means  of  the 


(a)  Hulme  v.  Tenant  (1778)  1  Wh. 
&  T.  L.  C.  In  Peacock  v.  Monk 
(1750-1)  2  Ves.  Sr.  190,  there 
referred  to  by  Lord  Thurlow,  no 
such  general  rule  is  expressed.     As 


to  the  recognition  of  separate  pro- 
perty by  Courts  of  Common  Law, 
see  Duncan  v.  Cashin  (1875)  L.  R. 
10  C.  P.  554,  44  L.  J.  C.  P.  396. 


SEPARATE  ESTATE.  667 

separate  use,  carrying  as  incidents  the  same  full  right  of  disposition 

by  deed  or  will  that  a  /erne  sole  would  have,  was  fully  recognized 

only  by  much  later  decisions  (a).  From  a  mortgage  or  specific  charge 

on  separate  property  to  a  formal  contract  under  seal,  such  as  if  made 

by  a  person  sui  iuris  would  even  then  have  bound  real  estate  in  the 

hands  of  his  heir,    we  may  suppose   the  transition   did   not   seem 

violent ;  and  instruments  expressing  such  a  contract  to  be  entered 

into  by  a  married  woman  came  to  be   regarded  as  in  some  way 

binding  on  any  separate  property  she  might  have.     In  what  way  Power  to 

they  were  binding  was  not  settled   for  a  good  while,  for  reasons  . 

best  stated  in  the  words  of  V.-C.  Kindersley's  judgment  in  Vaughan  estate  by 

V.  VamlersUgen  (b).  formal  in- 

"The  Courts  at  first  ventured  so  far  as  to  hold  that  if"  a  married  historical  ' 

woman  "  made  a  contract   for    payment    of   money  by  a  written  view  given 

instrument  with  a  certain  degree  of  formality  and  solemnity,  as  by  ^y  Y-^'- 

K^iiiciGrS" 
a  bond  under  her  hand  and  seal,  in  that  case  the  ^iroperty  settled  to  jg^ 

her  separate  use  should  be  made  liable  to  the  payment  of  it  ;  and 
this  principle  (if  principle  it  could  be  called)  was  subsequently  ex- 
tended to  instruments  of  a  less  formal  character,  as  a  bill  of  exchange 
or  promissory  note,  and  ultimately  to  any  written  instrument.  But 
still  the  Courts  refused  to  extend  it  to  a  verbal  agreement  or  other 
assumpsit,  and  even  as  to  those  more  formal  engagements  which  they 
did  hold  to  be  payable  out  of  the  separate  estate,  they  struggled 
against  the  notion  of  their  beiug  regarded  as  debts,  and  for  that 
purpose  they  invented  reasons  to  justify  the  application  of  the  separate 
estate  to  their  payment  without  recognizing  them  as  debts  or  letting 
in  verbal  contracts.  One  suggestion  was  that  the  act  of  disposing  of 
or  charging  separate  estate  by  a  married  woman  was  in  reality  the 
execution  of  a  power  of  appointment  (c),  and  that  a  formal  and 
solemn  instrument  in  writing  would  operate  as  an  execution  of  a 

power,  which  a  mere  assumpsit  would  not  do Another 

reason  suggested  was  that  as  a  married  woman  has  the  right  and 
capacity  specifically  to  charge  her  separate  estate,  the  execution  by 
her  of  a  formal  written  instrument  must  be  held  to  indicate  an 
intention  to  create  such  special  charge,  because  otherwise  it  could 
not  have  any  operation." 

Both  these  suggestions  are  on  the  later  authorities  untenable,  as  Earlier 
indeed  V.-C.  Kindersley  then  (1853)  judged  them  to  be  (d)  ;  the  doctrines 

(a)   Taylor  v.  Meads  (1865)   4  D.  (1793)  2  Yes.  at  p.  149. 

J.  S.  597,  34  L.  J.  Ch.  203  ;  Pride  (d)  Cp.    Marrai/  v.  Barlee  (1834) 

V.  Bubb  (1871)   7  Ch.  64,  41    L.  J.  3  M.  &  K.  209,  'where    the    argu- 

Oh.  105.  ments    show    the    history    of    the 

(6)  (1853)  2  Drew.  165,  180,  doctrine,  Oivens  v.  Dickenson  (1840) 

(c)  E.g.  Duke  of  £olton,v.  Williams  1  Cr.  &  Ph.  48,  53,  where  the  notions 
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now  un-      theory  of  specific  charge  was  revived  in  the  later  case  of  Shattoclc  v. 

tenable.       Shattoch  (a),  but  this  must  be  considered  as  overruled  (h).     One  or 

two  other  suggestions — such  as  that  a  married  woman  should  have 

only  such  power  of  dealing  with  her  separate  estate  as  might  be 

expressly  given  her  by  the  instrument  creating  the  separate  use — 

were  thrown  out  about  the  beginning  of  this  century  (c),  during  a 

period  of  reaction  in  which  the  doctrine  was  thought  to  have  gone 

too  far,  but  they  did  not  find  acceptance ;  and  the  dangers  which 

gave  rise  to  these  suggestions  were  and  still  are  provided  against 

in  another  way  by  the  device  of  the  restraint  on  anticipation,  as 

curious  an  example  as  any  that  English  law  presents  of  an  anomaly 

grafted  on  an  anomaly  {d). 

Juflwment       The    modern    locus    classicus  on  the  subject  is  the   judgment  of 

of  Turner    Turner    L.J.    in    Johnson   v.    Gallagher    {c),   which    had    the   full 

Johnson  v  ^W^^^^  of  the  Judicial  Committee  in  London  Chartered  Bank  of 

Gallagher.  Australia  v.  Len^wiere  (J).     It  had  already  been  distinctly  followed 

"General    jj^  the  Court  of  Appeal  in  Chancery  as  having  placed  the  doctrine 

ments "       upon  a  sound  foundation    ((/).      The   general   result   was   to   this 

may  bind    eftect  : 

separate  "Not  only  the  bonds,  bills,  and  promissory  notes  of  married  women, 

without  ^"'^^^'  ^^■"'^  their  general  engagements,  may  aff'ect  tlieir  separate  estates" 
special  (3  D.  F.  J.  514) :  and  property  settled  to  a  married  woman's  separate 
form,  but  ^^gg  fgp  \^q^  ]jfg^  with  power  to  dispose  of  it  by  deed  or  will,  is  for 
proved  or    ^^^^^  purpose  her  separate  estate  (/i). 

presumed  These  "  general  engagements  "  are  subject  to  the  forms  imposed 
intention:  ]-,y  i^j^^g  Statute  of  Frauds  or  otherwise  on  the  contracts  made  in 
rules  as  to  .  .     ,  ,      ,    ,  ,        ,  n       i     ,         , 

this.  ^-Jrtrt  materia  by  persons  competent  to  contract  generally,  but  not 

to  any  other  form  :  there  is  no  general  rule  that  they  must  be 
in  writing. 

A  "  general  engagement "  is  not  binding  on  the  separate  estate 
unless  it  appear  "  that  the  engagement  was  made  with  reference  to 
and  upon  the  faith  or  credit  of  that  estate  "  (3  D.  F.  J.  515). 

Whether  it  was  so  made  is  a  question  of  fact  to  be  determined 
on    all  the    circumstances    of   the    case  :    it   is    enough    *'  to   show 

of  power  and  charge  are  both  dis-  (d)   See   Lord  Cottenharn's  judg- 

missed    as   inapplicable    by     Lord  ment  in  Tidlett  v.  Armstrong  (1838) 

Cottenham.  4  M.  &  Cr.  393,  405. 

(a)   (1866)    2  Eq.  182,  193,  35  L.  (e)  (1861)  3  D.  F.  J.  494,  509  sqq. 

J.  Ch.  509.  30  L.  J.  Ch.  298. 

(6)  Robinson  v.    Pkkeriny  (1881)  (/)  (1873)  L.  K.  4  P.  C.  572,  42  L. 

16  Ch.  Div.  660,  50  L.  J.  Ch.  527.  J.  P.  C.  49. 

(c)  See   Jones   v.    Harris    (1804)  (cj)  Picard  v.  Nine  (1869)   5  Ch. 

9  Ves.   486,   497;  Parkes  v.    White  274. 

(1804-5)    11   Ves.    209,    220    sqq. ;  {h)  Mayd  v.  Field (1876)3  Gh.D. 

and  collection  of   cases    5  Ves.  17,  587,    593,   45   L.  J.  Cb.   699,  s,  v. 

pote,  Roper  v.  Doncaster,  below. 
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that  the  married  woman  intended  to  contract  so  as  to  make 
herself — that  is  to  say,  her  separate  property — the  debtor  "  (L.  R. 
4  P.  C.  597). 

Such  intention  is  presumed  in  the  case  of  debts  contracted  by  a 
married  woman  living  apart  from  her  husband  (3  D.  F.  J.  521). 
(This  tallies  with  the  rule  of  common  law,  which  in  this  case 
excludes  even  as  to  necessaries  the  ordinary  presumption  of  authority 
to  pledge  the  husband's  credit  :  see  notes  to  Manhy  v.  Scott  in 
2  Sm.  L.  C.) 

The  like  intention  is  inferred  where  the  transaction  would  be 
otherwise  unmeaning,  as  where  a  married  woman  gives  a  guaranty 
for  her  husband's  debt  {a)  or  joins  him  in  making  a  promissory 
note  {h). 

The  "engagement"  of  a  married  woman  differs  from  a  contract, 
inasmuch  as  it  gives  rise  to  no  personal  remedy  against  the  married 
woman,  but  only  to  a  remedy  against  her  separate  property  (c).  But 
it  creates  no  specific  charge,  and  therefore  the  remedy  may  be  lost  by 
her  alienation  of  such  property  before  suit  (3  D.  F.  J.  515,  519, 
520-2)  {d).  On  the  same  principle  the  exercise  by  a  married  woman 
of  a  general  testamentary  power  of  appointment  does  not  make  the 
appointed  fund  liable  to  her  engagements,  for  it  is  never  her  separate 
property  ;  and  it  would  seem  the  Act  of  1882  makes  no  difference  on 
this  point  (e). 

In  cases  where  specific  performance  would  be  granted  as  between 
parties  sui  iuris,  a  married  woman  may  enforce  specific  performance 
of  a  contract  made  with  her  where  the  consideration  on  her  part  was 
an  engagement  binding  on  her  separate  estate  according  to  the  above 
rules ;  and  the  other  party  may  in  like  manner  enforce  specific  per- 
formance against  her  separate  estate  (/). 

(a)  MorreJlv.  Cowan  (1877)  6  Ch.  527,  which  decided  that  a  creditor 

D.  166  (reversed  7  Cb.  Dvi.  151,  47  of  a  married  woman  on  the  faith  of 

L.   J.  Cb.  73,  but  only  un  the  con-  her  separate  estate  is  not  thereby 

sfcructiou  of  the  document),  where  no  entitled  to  a  cijarge  on  her  separate 

attempt  was  made  to  dispute  that  property,    or    to  an    injuuctiou    to 

the  guaranty,  though  not  expressly  restrain  her  from  dealing  with  it. 
referring  to  the  separate  estate,  was  (e)  Roper  v.  Doncaster  (1888)    39 

effectual  to  bind  it.  Ch.  D.   482,   58   L.   J.  Ch.  31  ;  qu. 

{b)  Davies  v.  Jenkins  (1877)  6  Ch.  how    far    consistent  with  Mayd  v. 

D.  728.  Field,  note  (h)  above. 

(c)  Hence,before  theActof  1882,  (/)  The  cases  cited  in  Sug.V.  &  P. 
the  married  woman,  not  being  a  real  20d,  so  far  as  inconsistent  with  the 
debtor,  was  not  subject  to  the  bank-  modern  authorities  (see  Picard  v. 
ruptcy  law  in  respect  of  her  separate  Hine  (1869)  5  Cb.  274,  where  the 
estate:  Ex  parte  Jones  (1879)  12  Ch.  form  of  decree  against  the  separate 
Div.  484,  48  L.  J.  Bk.  109.  estate  is  given,  Pride  v.  Bubb  (1871) 

(d)  Ace.  Robinson  v.  Pickering  7  Ch  64,  41  L.  J.  Cb.  105),  must  be 
(1881)  16  Ch.  Div.  660,  50  L.  J.  Ch.  considered  as  overruled. 
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The  sepa- 
rate estate 
a  quasi 
artificial 
person. 


Applica- 
tions. 


Effect  of 
cessation 
of  cover- 
ture. 


Liability 
of  separate 
estate  for 
debts 
before 
marriage. 


The  language  of  the  Judicial  Committee  we  have  cited  as  to  the 
married  woman's  intention  of  making  herself — that  is,  her  separate 
property — the  debtor,  suggests  that  the  separate  estate  may  be  re- 
garded as  a  sort  of  artificial  person  created  by  Courts  of  Equity,  and 
represented  by  the  beneficial  owner  as  an  agent  with  full  powers, 
somewhat  in  the  same  way  as  a  corporation  sole  is  represented  by  the 
person  constituting  it  for  the  time  being.  As  a  contract  made  by  the 
agent  of  a  corporation  in  his  employment  can  bind  nothing  but  the 
corporate  property  (a),  the  engagement  of  a  married  woman  can  bind 
nothing  but  her  separate  estate.  This  way  of  looking  at  it  is  no 
doubt  artificial,  but  may  possibly  be  found  to  assist  in  the  right 
comprehension  of  the  doctrine. 

Some  instances  of  ordinary  contracts  which  may  be  incidental  to 
the  management  and  enjoyment  of  separate  estate,  so  that  it  would 
be  highly  inconvenient  if  the  separate  estate  were  not  bound  by 
them,  are  given  in  the  jiidgment  of  the  Judicial  Committee  above 
referred  to  (L.  R.  4  P.  C.  at  p.  594). 

A  married  woman's  engagement  relating  to  her  separate  property 
will  have  the  same  effect  as  the  true  contract  of  an  owner  sui  iuris  in 
creating  an  obligation  which  will  be  binding  on  the  property  in  the 
hands  of  an  assignee  Avith  notice  (b). 

If  a  married  woman  becomes  sin  iuris  by  the  death  of  the  husband, 
judicial  separation  or  otherwise,  what  becomes  of  the  debts  of  her 
separate  estate  1  It  appears  that  they  do  not  become  legal  debts : 
for  this  would  be  to  create  a  new  right  and  liability  quite  different 
from  those  originally  created  by  the  parties  ;  but  that  the  creditor's 
right  is  to  follow  in  the  hands  of  the  owner  or  her  representatives 
the  separate  estate  held  by  her  at  the  time  of  contracting  the  engage- 
ment, and  still  held  by  her  when  she  became  sui  iuris,  but  not  any 
other  property.  Property  subject  to  a  restraint  on  anticipation 
cannot  in  any  case  be  bound  (c).  A  kindred  and  still  open  question 
is  this  :  Can  the  separate  estate  of  a  woman  married  before  January 
1,  1883,  be  held  liable  for  her  debts  contracted  before  marriage? 
Apart  from  recent  legislation  it  seems  no  less  difficult  to  hold  that 
the  coverture  and  the  existence  of  separate  property  enable  the 
creditor  to  substitute  for  a  legal  right  a  wholly  different  equitable 


(a)  Unless,  of  course,  he  contracts 
in  such  a  way  as  to  make  it  also  his 
own  personal  contract. 

(h)  Per  Jessel  M.R.,  Warne  v. 
Routkdgc  (1874)  18  Eq.  500,  43  L. 
J.  Cb.  (504. 

(c)  Pike  V.  Fitzgihlon  (1881)  17 
Ch.  Uiv.  454,  50  L.  J.  Ch.  394. 
Earlier  cases   are   indecisive.     For 


the  view  taken  in  the  Court  below 
in  Johnson  v.  Gallagher,  where  the 
bill  was  filed  after  the  death  of  the 
husband,  see  3  D.  F.  J.  495,  and 
the  decree  appealed  from  at  p.  497. 
The  Act  of  1882  gives  no  power  to 
touch  such  property :  Drai/cott  v. 
Harrison  (188(5)  17  Q.  B.  D.'l47. 
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right,  than  to  hold  that  the  cessation  of  the  coverture  turns  that  sort 
of  equitable  right  into  a  legal  debt.  It  has  been  held  that  after  the 
husband's  bankruptcy  the  wife's  separate  estate  is  liable  in  equity  to 
pay  her  debts  contracted  before  the  marriage  (a) ;  biit  Malins  V.-C. 
seems  to  have  decided  this  case  partly  on  the  ground  that  the  bank- 
ruptcy was  evidence  that  the  settlement  of  the  property  to  the  wife's 
separate  use  was  fraudulent  as  against  her  creditors.  Before  the 
Debtors  Act,  1869,  when  a  married  woman  and  her  husband  were 
sued  at  law  on  a  debt  contracted  by  her  before  the  marriage  and 
either  the  husband  and  wife  or  the  wife  alone  had  been  taken  in 
execution,  the  wife  was  entitled  to  be  discharged  only  if  she  had  not 
separate  property  out  of  which  the  debt  could  be  paid  (b) ;  and  an 
order  for  payment  can  now  be  made  under  s.  5  of  the  Debtors  Act 
on  a  married  woman,  and  the  existence  of  sufiBcient  separate  estate 
would  justify  commitment  in  default  (c).  But  the  practice  of  the 
Courts  in  the  exercise  of  this  kind  of  judicial  discretion  does  not 
throw  much  light  on  the  question  of  a  direct  remedy. 

On  principle  it  should  seem  that  a  married  woman's  engagement  How  far  is 
with  respect  to  her  separate  estate,  while  not  bound  by  any  peculiar  *  i^arried 
forms,  is  on  the  other  hand  bound  in  every  case  by  the  ordinary  n  engage- 
forms  of  contract ;  in  other  words,  that  no  instrument  or  transaction  ment " 
can  take  effect  as  an  engagement  binding  separate  estate  which  could  Dound  by 
not  take  effect  as  a  contract  if  the  party  were  sui  iuris.     That  is  to  n^py  forms 
say,   the  creditor  must  first   produce  evidence   appropriate  to  the  of  con- 
nature  of  the  transaction  which  would  establish  a  legal  debt  against  ^"^^^^  • 
a  party  sui  iuris,  and  then  he  must  show,  by  proof  or  presumption  as 
explained  above,  an  intention  to  make  the  separate  estate  the  debtor. 
There  is,  however,  a  decision  the  other  way.  In  McHenry  v.  Dairies  (rf),  McHenry 
a  married  woman,  or  rather  her  sej^arate  estate,  was  sued  in  equity  '^'"  ^^^®^  ■ 
on  a  bill  of  exchange  indorsed  by  her  in  Paris.     It  was  contended 
for  the  defence,  among  other  things,  that  the  bill  was  a  French  bill 
and  informal  according  to  French  law.     Lord  Eomilly  held  that  this 
was  immaterial,  for  all  the  Court  had  to  be  satisfied  of  was  the 
general  intention  to  make  the  separate  estate  liable,  of  which  there 

(a)   Chubb  V.  Stretch  (1870)  9  Eq.  J.  Ex.  176. 
555,  39  L.    J.  Ch.    329,  following  (c)  Dillon  v.   Cunningham  (1872) 

£iscoe    V.    Kennedy    (1762)    briefly  L.  R.   8  Ex.   23,   42  L.   J.  Ex.  11. 

reported  in  marginal  note  to  JIulme  Here  the  married  woman  had  been 

V.    Tenant  [in i)   1    Bro.  C.  C  17.  sued  alone,  and  there  was  no  plea  of 

The  decision  of  the  C.  A.  in /'/Ae  v.  coverture:  but  probably  the    same 

Fitzijihbon  (1881)  throws  great  doubt  course  would  be  taken  in  the  case  of 

on  this.  a    judgment   against  husband  and 

(i)  Ivens  V.  Butler  (1857)  7  E.  &  wife  for  the  wife's  debt  elum  sola 
B.  159,  26  L.  J.Q.  B.  145  ;   Jay  v.  {d)  (18/0)  10  Eq.  88. 

Amphlett  (1862)  1  H.  &C.  637,  32  L. 


qucere. 
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was  no  doubt.  This  reasoning  is  quite  intelligiVjle  on  the  assumption 
that  engagements  bind  separate  estate  only  as  specific  charges ;  the 
iact  that  the  instrument  creating  the  charge  simulated  more  or  less 
successfully  a  bill  of  exchange  would  then  be  a  mere  accident  (a). 
The  judgment  bears  obvious  marks  of  this  theory ;  we  have  seen 
indeed  that  it  was  expressly  adopted  by  the  same  judge  in  an  earlier 
case  (6),  and  we  have  also  seen  that  it  is  no  longer  tenable.  Take 
away  this  assumption  (as  it  must  now  be  taken  away)  and  the 
reasoning  proves  far  too  much  :  it  would  show  that  the  indorser  sui 
iuris  of  a  bad  bill  of  exchange  ought  to  be  bound  notwithstanding 
the  law  merchant,  because  he  has  expressed  his  intention  to  be 
bound,  The  true  doctrine  being  that  the  "  engagement  "  differs 
from  a  contract  not  in  the  nature  of  the  transaction  itself,  but  in 
making  only  the  separate  estate  the  debtor,  it  follows  that  in  all  that 
relates  to  the  transaction  itself  the  ordinary  rules  and  limitations  of 
contract  apply.  In  Johnson  v.  Gallagher  it  is  assumed  that  a 
married  woman's  engagements  concerning  her  separate  interest 
in  real  estate  must  satisfy  the  conditions  of  the  Statute  of 
Frauds  (c).  An  engagement  which  if  she  were  sui  iuris  would  owe 
its  validity  as  a  contract  to  the  law  merchant  must  surely  in  like 
manner  satisfy  the  forms  and  conditions  of  the  law  merchant.  It  is 
submitted,  therefore,  that  McHenry  v.  Davies  (d)  is  not  law  on 
this  point. 

Statute  of       It  is  now  held  that  the  Statute  of  Limitation,  or  rather  its  analogy, 

Limita-       applies  to  claims  against  the  separate  estate  (e). 

It  is  said  that  a  married  woman's  separate  estate  cannot  be  made 

separate      liable  as  on  a  contract  implied  in  law  {quasi-contract  in  the  proper 

estate  be  sense),  as  for  instance  to  the  repayment  of  money  paid  by  mistake 
or  on  a  consideration  which  has  wholly  failed  (/).  But  the  decisions 
to  this  effect  belong  (with  one  exception)  to  what  we  have  called  the 

tract  ?  period  of  reaction,  and  are  distinctly  grounded  on  the  exploded  notion 

that  a  "  general  engagement,"  even  if  express,  is  not  binding  on  the 
separate  estate. 

The  exception  is  the  modern  case  of  Wright  v.  Chard  (g),  where 

(rt)  Note,  however,  that    in    the  ((/)  (1870)  10  Eq.  88. 

case  of    parties   sui    iuris  a  bill  of  (c)  Jie  Lady  Hastings  (1887)  35 

exchange    cannot  be  treated  as  an  Ch.  Div.  94. 

equitable     assignment :     Shand    v.  (/)   3  D.  F.  J.  512,  514,  referring 

J)u    Buisson     (1874)    18    Eq.  283,  io  Duke  of  Bolton  y.  Williams  (lin) 

43  L.  J.  Ch.  508.     Nor   a    cheque  :  2  Ves.  138  ;  Jones  v.  Harris  (1804) 

Hopkinsony.  Foster  [1^7 i)l%'E,<\.1i.  9  Vts.  493,  and  Aguilar  v.  Aguilar 

{b)  iShattock    V.    Shattock    (1866)  (1820)  5  Madd.  414. 

2  Eq.  182,  35  L.J.  Ch.  509:  supra,  (g)  (1859)   4  Drew.  673,  685  :  on 

p.  668.  appeal,  1  D.  Y.  J.  567,  29  L.  J.  Ch. 

{€)  (1861)  3  D.  r.  J.  at  p.  514.  82,  but  not  on  this  point. 
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V.-C.  Kindersley  held  that  a  married  woman's  separate  estate  was 
not  liable  to  refund  rents  which  had  been  received  by  her  as  her 
separate  property,  but  to  which  she  was  not  in  fact  entitled.  But  the 
language  of  the  judgment  reduces  it  to  this,  that  in  the  still  transi- 
tional state  uf  the  doctrine,  and  in  the  absence  of  any  precedent  for 
making  the  separate  estate  liable  in  any  case  without  writing  (this 
was  in  1859,  Johnson  v.  Gallagher  not  till  1861),  the  V.-C.  thought  it 
too  much  for  a  court  of  first  instance  to  take  the  new  step  of  making 
it  liable  "in  the  absence  of  all  contract":  and  he  admitted  that 
"  the  modem  tendency  has  been  to  establish  the  principle  that  if 
you  put  a  married  woman  in  the  position  of  a  feme  sole  in  respect  of 
her  separate  estate,  that  position  must  be  carried  to  the  full  extent, 
short  of  making  her  personally  liable."  The  test  of  liability  would 
.«eem  on  principle  to  be  whether  the  transaction  out  of  which  the 
demand  arises  had  reference  to  or  was  for  the  benefit  of  the  separate 
estate. 

The  spirit  of  the  modern  authorities  is,  on  the  whole,  in  the  direc-  Tendency 
tion  of  holding  that  a  married  woman's  "  engagement "  differs  from  °  ^°  .^"^^ 
an  ordinary  contract  only  in  the  remedy  being  limited  to  her  separate  and  legis- 
property.     And  on  this  view  the  Married  Women's  Property  Act  of  lation. 
1882  is  framed. 


Note  D.  (p.  126,  above). 
Authorities  on  limits  of  corporate  poioers. 

The  citations  here  given  are  intended  to  show  how  the  three 
distinct  topics  of  the  powers  of  corporations  as  such  (a),  and  the 
application  to  them  of  (/3)  the  rules  of  partnership  and  (7)  the  prin- 
ciples of  public  policy,  have  been  treated  by  our  Courts,  sometimes 
together  and  sometimes  separately.  They  are  arranged  in  an  order 
approximately  following  that  in  which  these  topics  have  been  men- 
tioned, according  as  one  or  the  other  is  most  prominent  :  a  precise 
division  would  be  impossilile  without  breaking  up  passages  from  the 
same  judgment  into  many  fragments,  but  the  indicating  letters  (a  ^y) 
are  used  to  call  attention  to  the  presence  of  the  above-mentioned 
special  classes  of  considprations  respectively.  It  may  be  observed 
that  some  of  those  dicta  which  seem  most  strongly  to  adopt  on  the 
first  head  the  theory  of  limited  special  capacities  occur  in  the  imme- 
diate neighbourhood  of  statements  coming  under  one  or  both  of  the 
other  heads,  which  in  all  probability  have  had  an  appreciable,  though 
it  may  be  an  undersigned  operation  in  modifying  the  form  of  their 
expression. 

P.  XX 
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Capacities       Capacities  incident  to  incorporation  generally.     Resolution,  of  Ex. 

incident  to  q]^  ^^  ^^^  ^^gg  ^f  Sutton's  Hospital,  10  Co.  Rep.  30  b  :— 

tion.    Sut-      "  When  a  corporation  is  duly  created  all  other  incidents  are  tacite 

ton's  Hos-  annexed     ....     and  therefore  divers  clauses  subsequent  in  the 

pital  case,   (jj^g^p^e^,  ^re  not  of  necessity,  but  only  declaratory,  and  might  well 

have  been  left  out.     As,  1.  by  the  same  to  have  authority,  ability, 

and  capacity  to  purchase ;  but  no  clause  is  added  that  they  may  alien, 

&c.,  and  it  need  not,  for  it  is  incident.     2.  To  sue  and  be  sued, 

implead  and  be  impleaded.     3,  To  have  a  seal,  &c.  ;  that  is  also 

declaratory,  for  when  they  are  incorporated  they  may  make  or  use 

what  seal  they  will.     [So  Shepp.  Touchst.  57  :   '  although  it  be  a 

corporation  that  doth  make  the  deed,  yet  they  may  seal  with  any 

other  seal  besides  their  common  seal,  and  the  deed  never  the  worse.'] 

4.  To  restrain  them  from  aliening  or  demising,  but  in  a  certain  form ; 

that  is  an  ordinance  testifying  the  King's  desire,  but  it  is  but  a 

precept  and  doth  not  bind  in  law." 

This  resolution  does  not  seem  to  have  been  very  material  to  the 
decision  of  the  case,  but  anything  reported  by  Coke  is  by  inveterate 
custom  exempt  from  criticism  of  this  kind  ;  moreover  it  is  supported 
by  the  opinion  of  Hobart  C.J.,  who  says  that  a  power  to  make 
by-laws,  though  given  by  a  special  clause  in  all  incorporations,  is 
needless  ;  "  for  I  hold  it  to  be  included  by  law  in  the  very  act  of 
incorporating,  as  is  also  the  power  to  sue,  to  purchase,  and  the  like." 
(Hob.  211,  pi.  268.)  This  very  positive  statement  was  all  but  lost 
sight  of  in  modern  cases  (a)  till  it  was  cited  by  Blackburn  J.  in 
Riche  V.  Ashbunj  Ry.  Carriage  Co.  (1874)  L.  R.  9  Ex.  263-4  :— 

"  This  seems  to  me  an  express  authority  that  at  common  law  it  is 
an  incident  to  a  corporation  to  use  its  common  seal  for  the  purpose 
of  binding  itself  to  anything  to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as  a  natural  person  might  deal 
with  his  own.  And  further,  that  an  attempt  to  forbid  this  on  the 
part  of  the  King,  even  by  express  negative  words,  does  not  bind  at 
law  (6).  Nor  am  I  aware  of  any  authority  in  conflict  with  this 
case  ....  I  take  it  that  the  true  rule  of  law  is  that  a 
corporation  at  common  law  has,  as  an  incident  given  by  law,  the  same 
power  to  contract,  and  subject  to  the  same  restrictions,  that  a  natural 
person  has.  And  this  is  important  when  we  come  to  construe  the 
statutes  creating  a  corporation." 


(a)    It   is   cited   by   Erie   J.     in  violation  of    the  conditions  of    the 

Bostock  V.  N.  Stafordshire  Ry.  Co.  charter  is  not  void,  but  the  Crown 

(1855)  4  E.  &  B.  798,  819,  24  L.  J.  has  a  remedy  by  proceeding  by  sci 

Q.  B.  225.  fa.  for   the    repeal    of    the   letters 

(6)  That  is,  a   corporate   act   in  patent,  see  ib.  p.  264. 
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We  will  now  shortly  trace  the  growth  of  the  doctrine  of  special  Growth  of 

capacities  in  Colman  v.  Eastern  Counties  Ry.   Co.   (1846)  10  Beav.  1,  J"^^  '^°"' 

J  \  /  '  trary  doc- 

16  L.  J.  Ch.  73,  and  similar  cases.     The  subject  was  novel,  many-  trjne  in 

sided,  and  embarrassing  ;  Parliament  was  called  on  to  make  and  the  modern 

Courts  to  construe  statutory  powers  and  provisions  the  like  of  which    '™^**- 

had  seldom  if  ever  been  made  or  construed  in  earlier  times  ;  and  so 

many    new    points    arose    for  legislative   precaution   and  judicial 

discussion,  and  it  took  so  much  time  and  labour  to  disentangle  them, 

that  it  never  occurred  to  anybody  to  think  that  the  common    law 

could  have  anything  of  importance  to  say  to  the  matter.      To  speak 

plainly,  it  is  clear  enough  that  Parliament  had  forgotten  all  about 

the  Sutton's  Hospital  case,  and  perhaps  it  is  not  surprising  that  the 

Courts  did  not  remember  it. 

In  Colman  v.  E.   C.  By.  Co..  the  suit  was  by  a  shareholder  to  Colman  v. 

EC    Rv 
restrain  the  company  and  its  directors  from  applying  its  funds  in  ^'     '   J' 

promoting  a  steam-packet  company  in  connection  with  the  railway,  other  cases 
Injunction  granted.  Lord  Langdale,  in  the  course  of  his  judgment,  in  equity, 
spoke  of  the  exercise  of  a  railway  company's  powers  as  a  matter 
affecting  public  rights  and  interests,  and  therefore  to  be  looked  into 
with  more  vigilance  than  the  conduct  of  an  ordinary  partnership, 
and  observed  how  desirable  it  was  that  the  property  of  railway  com- 
panies should  be  secure  from  being  pledged  to  unauthorized  specula- 
tions, so  that  investments  in  them  might  be  prudent  [7].  He 
further  expressed  his  clear  opinion  "  that  the  powers  which  are 
given  by  an  Act  of  Parliament,  like  that  now  in  question,  extend 
no  farther  than  is  expressly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the   undertaking    and 

works  which  the  Act  has  expressly  sanctioned They 

[the  company]  have  the  power  to  do  all  such  things  as  are  necessary 
and  proper  for  the  purpose  of  carrying  out  the  intention  of  the 
Act  of  Parliament,  but  they  have  no  power  of  doing  anything 
beyond  it." 

Salomons  v.  Laing  (1849)  12  Beav.  339,  also  before  Lord  Langdale, 
was  a  suit  by  a  shareholder  to  restrain  the  London,  Brighton  and 
South  Coast  Ry.  Co.,  which  was  already  lawfully  possessed  of  many 
shares  in  the  Direct  London  and  Portsmouth  Co.,  from  taking  up 
more  shares  in  that  company  and  otherwise  assisting  it  out  of  the 
South  Coast  Co.'s  funds.  The  M.  E.  said  :  "A  railway  company 
incorporated  by  Act  of  Parliament  is  bound  to  apply  all  the  moneys 
and  property  of  the  company  for  the  purposes  directed  and  provided 
for  by  the  Act,  and  for  no  other  purpose  whatever."  He  went  on  to 
say  that  any  surplus,  after  the  purposes  of  the  Act  are  fulfilled, 
belongs  to  the  shareholders  as  dividend,  and  cannot  be  disposed  of 
against  the  will  of  any  sharehold  er  [/3].     "Any  application  of  or 

X  X  2 


676  APPENDIX. 

dealing  with  ....  any  funds  or  money  of  the  company 
.  .  .  .  in  any  manner  not  distinctly  authorized  by  the  Act,  is 
in  my  opinion  an  illegal  application  or  dealing"  (p.  352).  In  a  later 
stage  of  the  case  (pp.  377,  382),  he  spoke  of  the  arrangement  between 
the  two  companies  as  "  fraud  against  the  legislature,  who  gave  them 
their  powers  for  purposes  entirely  different "  [7].  The  case  of  Cohen 
V.  Wilkinson  12  Beav.  125,  138  ;  1  Mac.  &  G.  481,  which  arose  out 
of  the  same  series  of  transactions,  decided  that  a  railway  company  is 
bound  not  only  to  make  nothing  different  from  what  Parliament 
intended  it  to  make,  but  to  make  nothing  less  than  the  whole  : 
abandoning  a  material  part  of  the  scheme  is  in  fact  equivalent  to 
substituting  a  different  scheme  (cp.  Hodgson  v.  Earl  of  Poivis  (1851) 
1  D.  M.  G.  6). 

In  Bagshcno  v.  East  Union  Ry.  Co.  (1849)  7  Ha.  114  it  was  laid 
down  that  capital  raised  under  an  Act  of  Parliament  for  a  specific 
purpose  defined  by  the  Act  cannot  be  applied  by  directors  (and 
probably  not  by  the  unanimous  assent  of  the  shareholders)  to  any 
other  purpose  than  such  as  the  company's  general  funds  might  be 
applied  to  [7J  :  in  the  Court  of  Appeal  (2  Mac.  &  G.  389)  the  case 
was  put  more  on  the  ground  of  the  individual  shareholder's  right  to 
have  his  money  applied  only  to  the  specific  purpose  for  which  he 
advanced  it  [/3]. 

In  the  subsequent  cases  of  Bcman  v.  Rwfford  (1851)  1  Sim.  N.  S. 
550  (Lord  Cranworth  V.-C.)  and  O.  N.  Railivay  Co.  v.  E.  C.  Railway 
Co.  (1851)9  Ha.  306,  21  L.  J.  Cb.  837  (Turner  V.-C),  the  point  is 
that  the  statutory  incorporation  of  a  railway  company  imposes  on  it, 
with  reference  to  the  ibterests  of  the  public  [7],  a  positive  duty  of 
maintaining  and  working  its  line,  and  it  must  not  enter  into  any 
agreement  that  amounts  to  a  delegation  or  abandonment  of  this 
duty  (a)  ;  in  Beman  v.  Ruf^'ord,  however,  the  strong  expression  occurs 
that,  "on  tlie  principle  that  has  been  so  often  laid  down,  this  Court 
will  not  tolerate  that  parties  having  the  enormous  powers  which 
lailway  companies  obtain  [7]  should  apply  one  farthing  of  their 
funds  in  a  way  which  differs  in  the  slightest  degree  from  that  in 
which  the  legislature  has  provided  that  they  shall  be  applied" 
(p.  565).  The  remarks  of  the  Lord  Justice  Turner  in  the  later  case 
of  Shreivsbury  cfc  Birmingham  Ry.  Co.  v.  L.  S  N.  W.  Ry.  Co.  (1853) 
4  D.  M.  G.  115,  132,  22  L.  J.  Ch.  682,  are  less  strong  ;  in  Simpson 
V.  Westminster  Palace  Hotel  Co.  (1860)  2  D.  F.  J.   141,  a  dissenting 


(a)  A:<  a  lease  of  the  uodert iking,       and  control  of  the  line  to  another 
or  grant  of  exclusive  running  powers       company. 
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shareholders'  suit,  he  seems  to  confine  himself  to  the  power  of  a 
meeting  to  bind  the  minority  on  partnership  principles  [/3]. 

"VVe  have  dwelt  so  far  on  these  decisions  in  this  place  (though  one  E  st 
or  two  of  them  do  not  even  in  their  language  really  postulate  the  Anglian 
doctrine  of  limited  special  capacities)  because  they  had  much  weight  (.^e^^c 
in  East  Anglian  Railicays  Co.  v.  E.  C.  Baihvay  Co.  (1851)  11  C.  B.  atcomiLon 
775,  21  L.  J.  C.  P.  23,  which  for  some  time  was  treated  as  a  leading  ^^^' 
case,  and  was  the  chief  obstacle  to  the  restoration  of  the  common 
law  doctrine  of  "  general  capacity."  Lord  Bramwell  has  expressed  a 
distinct  opinion  that  it  was  wrongly  decided  :  11  Ch.  D.,  at  p.  501  : 
it  is  here  cited,  however,  for  its  importance  in  the  history  of  the 
sul^ect.  It  was  in  effect  the  case  of  an  agreement  by  one  railway 
company  to  promote  the  undertaking  of  another.  Tlie  Court  said  : 
"  It  is  clear  that  the  Defendants  have  a  limited  authority  only,  and 
are  a  corporation  only  for  the  purpose  of  making  and  maintaining 
the  railway  sanctioned  by  the  Act,  and  that  their  funds  can  only  be 
applied  for  the  purposes  directed  and  provided  for  by  the  statute." 
(Nor  does  it  matter  that  an  application  of  funds  not  authorized  by 
the  Act  is  expected  to  be  for  the  profit  of  the  line.)  "  They  are  a 
corporation  only  for  the  purjjose  of  making  and  maintaining  the 
Eastern  Counties  Railway.  Every  proprietor  when  he  takes  shares 
has  a  right  to  expect  that  the  conditions  \ipon  which  the  Act  was 
obtained  will  be  performed  .  .  .  the  public  also  has  an  interest 
in  the  proper  administration  of  the  powers  conferred  by  the  Act  [7]. 
.  .  .  If  the  company  is  a  corporation  only  for  a  limited  purpose, 
and  a  contract  like  that  under  discussion  is  not  within  their 
authority,  the  assent  of  all  the  shareholders  to  such  a  contract  [/3], 
though  it  may  make  them  all  personally  liable  to  perform  their 
contract,  would  not  bind  them  in  their  corporate  capacity  or  render 
liable  their  corporate  funds."  This  was  followed  by  Macgregor  v. 
Dover  and  Deal  Railway  Co.  (in  Ex.  Ch.),  18  Q.  B.  618,  22  L.  J. 
Q.  B.  69.  The  plaintift'  in  error,  the  Chairman  of  the  South 
Eastern  Railway  Co.,  had  undertaken  that  his  company  should 
guarantee  certain  parliamentary  expenses  of  the  Dover  and  Deal 
Company.  Held,  on  the  authority  of  the  last  case,  that  the  agree- 
ment was  void  as  an  attempt  to  bind  the  S.  E.  Company  to  do 
an  act  which  to  the  knowledge  of  both  parties  would  be  illegal ; 
"  not  merely  an  act  which  they  have  no  power  to  do,  but  an  act 
contrary  to  public  policy  and  the  provisions  of  a  public  Act  of 
Parliament "  [7]. 

In  Hart  v.  Eastern  Union  Ey.  Co.  (1852)  7  Ex.  246,  21  L.  J.  Ex. 
97,  in  Ex.  Ch.  8  Ex.  116,  22  L.  J.  Ex.  20,  it  was  even  contended, 
but  without  success,  that  when  a  company  was  empowered  by  its 
Act  to  borrow  money  on  debentures,  there  was  no  right  of  action  on 


678  APPENDIX. 

f-uch  debentures  because  the  Act  bad  no  words  expressly  piving  it, 
and  provided  another  special  remedy  in  certain  events.  Cp.  Slark 
V.  Highc/ate  Archu-ay  Co.  (1814)  5  Taunt.  792. 

Reaction  But  this  doctrine  did  not  long  pass  unquestioned.     The  theory  of 

V    t^v.-        S^i'^r^l  capacity  was  upheld  in   S.  Yor'kshire  Ry.  &  Biver  Dun  Co.  v. 
Ac.'^Co.T'  ^-  ^-  %•  C'o-  (1853)  9  Ex.  55,  22  L.  J.  Ex.  305.     The  action  was  on 
G.  N.  E.       an  agreement  that  the  defendant  c('mpany  should  have  the  use  of 
(  o.    .Twdg-   ^Ijp  plaintiflf  company's  line  for  carrying  coal  for  21  years,  paying 
Parke  B.      tc)lls  on  a  scheme  fjamed  to  secuie  to  the  plaintifli' company  adividend 
varying  with  the  quantity  of  coal  carried.     The  defendant  company 
pleaded  that  the  agreement  was  unauthorized  and  void.     The  argu- 
ments turned  a  good  deal  on  the  question  whether  these  payments 
were  such  "  tolls  "  as  contemplated  by  the  Eailways  Clauses  Con- 
solidation Act,  and  on  that  ground  the  decision  in  favour  of  the 
agreement  w^as  affirmed  in  the  Exchequer  Chamber   (9  Ex.  642), 
nothing  being  said  on  the  general  doctrine.     In  the  Court  below, 
Parke  B.  afterwards  Lord   Wen.sleydale,  expressed  his  opinion  that 
as  a  corporation  the  defendants  had  power  to  do  all  things  connected 
with  the  management  of  the  concern  unless  prohibited  by  the  Act  of 
Parliament   (9    Ex.  67)    and   that   the    contract    was  prima  facie 
binding,  and  must   be    enforced  if  it  could  not  be  made  out  that 
it  was  forbidden  by  the  Act  (9  Ex.   88,  22  L.  J.  Ex.  315).     The 
classical  passage  of  his  judgment,  as  it  may  now  fairly  be  called,  is 
as  follows  : 

"  Generally  speaking,  all  corporations  are  bound  by  a  covenant 
under  their  corporate  seal  properly  affixed,  which  is  a  legal  mode  of 
expressing  the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
individual  is  by  his  deed.  Contracts  with  partnerships  stand  upon 
a  different  footing.  They  relate  to  the  power  of  one  member  of  a 
partnership  to  bind  another,  and  constitute  a  branch  of  the  law  of 
principal  and  agent.  In  partnerships,  where  all  the  members  do 
not  concur  in  a  contract  (as  often  they  do  not)  one  partner  may 
bind  the  other  in  all  contracts  within  the  scope  of  their  ordinary 
partnership  dealings.  In  those  beyond,  the  individual  partners 
making  the  contract  are  bound,  not  the  other  partners.  But  cor- 
porations, which  are  creations  of  law,  are,  when  the  seal  is  properly 
affixed,  bound  just  as  individuals  are  by  their  own  contracts,  and 
as  much  as  all  the  members  of  a  partnership  would  be  by  a  contract 
in  which  all  concurred.  But  where  a  corporation  is  created  by  an 
Act  of  Parliament  for  particular  purposes  with  special  powers,  then 
indeed  another  question  arises.  Their  deed,  though  under  their 
corporate  seal,  and  that  regularly  affixed,  does  not  bind  them  if  it 
appears  by  the  express  provisions  of  the  statute  creating  the  corpora- 
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tioD,  or  by  necessary  or  reasonable  inference  from  its  enactments, 
that  this  deed  was  idtra  vira — that  is,  that  the  legislature  meant  that 
such  a  deed  should  not  be  made," 

This  is  adopted  by  Blackburn  J.  in  his  judgment  in  Tay/or  v.  His  view_ 
Chichester  d;  Midhurst  Eaihvay  Co.  (1867)  L.  E.  2  Ex.  356,  383,  39  L.  gub£.  ^° 
J.  Ex.  217.  In  the  Exchequer  Chamber  Blackburn  and  Willes  JJ.  quert 
were  a  dissenting  minority  :  the  decision  of  the  majority  was  reversed  cases, 
in  the  House  of  Lords,  L.  R.  4  H.  L.  628,  but  on  the  ground  that 
the  agreement  then  in  question  was  clearly  within  the  company's 
ordinary  and  proper  business,  so  that  no  shareholder  could  have 
objected  to  the  directors  entering  into  it,  and  thus  the  more  general 
question  was  left  at  large.  The  judgments  of  the  dissenting  judges 
below  remain  entitled  to  considerable  weight  :  and,  at  all  events,  in 
the  words  of  Blackburn  J.  "Lord  Wen  si  ey  dale's  mode  of  stating  the 
proposition  has  been  adopted  as  expressing  the  true  doctrine,  by 
the  Court  of  Queen's  Bench  in  Chambers  v.  Manchester  &  Milford 
Railway  Co.  (1864)  5  B.  &  S.  588  ;  33  L.  J.  Q.  B.  268  ;  by  the  Court 
of  Common  Pleas  in  South  Wales  Railway  Co.  v.  Redmond  (1861)  10 
C.  B.  N.  S.  675  [see  per  Erie  C.J.  at  p.  682] ;  by  the  Court  oi  Ex- 
chequer in.  Bateman  v.  Mayor,  <hc.  of  A  shton-under-Lyne  (1858)  3  H. 
&  N.  323 ;  27  L.  J.  Ex.  458  [where,  however,  one  member  of  the 
court  could  not  get  over  the  East  Anglian  Railways  case,  though 
personally  not  approving  it]  ;  by  Lord  Cranworth  C.  in  delivering 
the  judgment  in  the  House  of  Lords  in  Shreivsbury  S  Birmingham 
Railway  Co.  v.  N.  W.  Railway  Co.  (1853)  6  H.  L.  C.  113." 

Lord  Cranworth's  remarks  must  be  specially  cited. 

"  Prima  facie  corporate  bodies  are  bound  by  all  contracts  under  State- 

their  common  seal.     When  the  Legislature  constitutes  a  corporation  ^^^^  ^^^ 

it  gives  to  that  body  prima  facie  an  absolute  right  of  contracting,  to  same 

But  this  prima  facie  right  does  not  exist  in  anv  case  where  the^^^^*!". 
.  1  •  ,      p  1  T     T  '•  r  xi      ■  House  of 

contract   is    one   which,  irom  the  nature  and  object  oi  the  mcor-  Lords. 

poration,  the  corporate  body  is  expressly  or  impliedly  prohibited 

from  making  :  such  a  contract  is  said  to  be  vMra  vires  (a).     And  the 

question  here,  as  in  similar  cases,  is  whether  there  is  anything  on 

the  face  of  the  act  of  incorporation  which  expressly  or  impliedly 

forbids  the  making  of  the  contract  sought  to  be  enforced"  (6  H.  L. 

C.  at  p.  135). 


(a)  This  term,  if  reslricted  to  the  has  btconie  so  ambiguous  by  less 
definition  here  given  of  it,  is  harm-  accurate  usage  that  we  have  pre- 
less  and  possibly  convenient ;  but  it      f  erred  to  avoid  it. 
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The  actual  ground  of  decision  was  that  in  this  case,  whether  the 
contract  was  valid  or  not,  the  time  had  not  arrived  at  which  it  was 
to  take  effect. 

Moreover  Loid  Wensleydale  was  enabled  to  repeat  his  opinion 
even  more  distinctly  in  the  House  of  Lords  :  Scottish  N.  E.  Railway 
Co.  v.  Stewart  (1859)  3  Macq.  382,  415  (and  see  per  Willes  J.  L.  R. 
2  Ex.  390-1). 

"  There  can  be  no  doubt  that  a  corporation  is  fully  capable  of 
binding  itself  by  any  contract  under  its  common  seal  in  England 
and  without  it  in  Scotland,  except  when  the  statutes  by  which  it  is 
created  or  regulated  expressly  or  by  necessary  implication  prohibit 
such  contract  between  the  parties.  Prima  facie  all  its  contracts  are 
valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out 
that  it  is  avoided." 

Lord  St.  Leonards  took  the  same  view  in  E.  C.  By.  Co.  v.  Hawkes 
(1855)  in  the  Court  of  Chancery  (see  1  D.  M.  G.  737,  752,  759-60), 
and  still  more  clearly  in  the  House  of  Lords  (5  H.  L.  C.  331). 

"  The  appellants  as  a  corporation  have  all  the  powers  incident  to 
a  corporation  except  so  far  as  they  are  restrained  by  their  act  of  in- 
corporation. Directors  cannot  act  in  opposition  to  the  purpose  for 
which  their  company  was  incorporated  [7],  but  short  of  that  they 
may  bind  the  body  just  as  [the  proper  officers,  &c.  of]  corporations 
in  general  may  do "  (p.  373).  Again,  "  the  safety  of  men  in  their 
daily  contracts  requires  that  this  doctrine  of  ultra  vires  should  be 
confined  within  narrow  bounds"  (p.  371).  He  further  stated  the 
effect  of  this  and  other  shortly  preceding  decisions  of  the  House  of 
Lords  (which  however  do  not  much  illustrate  our  particular  sub- 
ject), as  being  to  "place  the  powers  and  liabilities  of  directors  and 
their  companies  in  making  contracts  and  in  dealing  with  third 
parties  upon  a  safe  and  rational  footing.  They  do  not  authorize 
directors  to  bind  their  companies  by  contracts  foreign  to  the  pur- 
poses for  which  they  were  established,  but  they  do  hold  companies 
bound  by  contracts  duly  entered  into  by  their  directors  for  purposes 
which  they  have  treated  as  within  the  objects  of  their  Acts,  and 
which  cannot  clearly  be  shown  not  to  fall  within  them  "  (p.  381, 
and  see  L.  R.  9  Ex.  389).  This  case  is  the  more  important  inas- 
much as  it  was  one  of  specific  performance  of  a  contract  to  purchase 
land  and  pay  a  sum  of  money  as  compensation  and  damages,  and 
the  contract  was  enforced,  notwithstanding  that  in  the  result  the 
land  was  not  wanted  by  the  company, 
f^pinion  of  The  doctrine  was  also  discussed  by  Erie  J.  in  Mayoi'  of  Norwich 
Erie  J.  ^  Norfolk  Ry.  Co.  (1855)  4  E.  &  B.  397,  24  L.  J.  Q.  B.  105  (a  case 
where  there  was  an  extraordinary  division  of  opinion  in  the  Court  on 
the  questions  actually  before  them,  and  especially  whether  the  par- 
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ticular  contract  was  or  was  not  unlawful  in  itself:  see  p.  263  above). 
He  thought  the  true  view  to  be  that  corporations  were  prohibited 
by  implication  only  from  using  their  parliamentary  powers  in  order 
to  defeat  the  purposes  of  incorporation,  and  criticized  the  judgment 
in  the  East  Anglian  case  as  too  wide  (4  E.  &  B.  415,  24  L.  J.  Q.  B. 
112):  and  he  carefully  pointed  out  the  danger  of  overlooking  the 
differences  between  a  dissenting  shareholder's  suit  in  equity  and  an 
action  by  a  stranger  against  the  corporate  body  (4  E.  &  B.  419,  24 
L  J.  Q.  B.  113).  The  same  learned  judge  further  said  in  Bostock 
V.  N.  Stafordslnre  Ry.  Go.  (1856)  4  E.  &  B.  798,  819,  24  L.  J.  Q.  B. 
225,  231  (this  however  was  not  a  case  of  contract),  citing  the  Sutton's 
Hospital  case,  "  By  common  law  the  creation  of  a  corporation  con- 
ferred on  it  all  the  rights  and  liabilities  in  respect  of  property, 
contracts,  and  litigation,  which  existence  confers  on  a  natural  subject, 
modified  only  by  the  formalities  required  for  expressing  the  will  of 
a  numerous  body.  .  .  Those  of  its  rights  and  liabilities  which 
are  unaffected  by  statute  exist  as  at  common  law." 

Turning  to  the  later  cases  in  courts  of  equity,  we  find   marked  Later^ 

signs  of  an  abandonment  of  their  earlier  view,  and  adhesion  to  the  ^^^^?  ^^ 
.  .  equity, 

doctrine  of  general  capacity.     In  considering  the  power  of  building 

societies  (which  were  statutory  quasi-corporations  ;  see  now  the  Act 
of  1874,  37  &  38  Vict.  c.  42)  to  borrow  money,  the  question  has  been 
treated  on  all  hands  as  being  not  whether  the  borrowing  of  money 
was  expressly  or  necessarily  permitted  by  the  statute,  but  whether  it 
was  forbidden  or  clearly  repugnant  to  the  constitution  and  objects 
of  the  society :  Laing  v.  Heed  (1869)  5  Ch.  4  ;  Ex  parte  Williamson 
(1869)  ih.  309  (notwithstanding  the  wording  of  the  head-note  in  the 
latter  case,  see  p.  312). 

And  in  Ex  parte  Birmingham  Banking  Co.  (1870)  6  Ch.  83,  40  L. 
J.  Ch.  190,  the  Court  of  Appeal  held  without  hesitation  that  an 
incorporated  company  can  prima  facie  mortgage  any  part  of  its 
property,  and  this  as  well  for  an  existing  debt  as  for  a  new  loan. 
The  articles  of  association  authorized  borrowing  on  mortgage,  but 
the  Lords  Justices  did  not  stop  to  discuss  whether  this  would  or 
would  not  include  a  mortgage  to  secure  pre-existing  debts  (a), 
resting  this  part  of  their  decision  on  the  general  power  of  a  body 
corporate  to  "hold  property  and  dispose  of  it  as  freely  as  an  indi- 
vidual, unless  it  is  specially  prohibited  from  so  doing ''  (.James  L.J. 
at  p.  87).  One  may  also  refer  to  the  view  taken  by  Turner  L.J. 
that  the  affirmative  provisions  of  the  Companies  Clauses  Act  do  not 

(a)  As  to  which  see  Inns  of  Court  Hotel  Co.  (1868)  6  Eq.  82,  37  L.  J. 
Cb.  692. 
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exclude  other  mcdes  of  contractirg  :  Wihon  v.  WestUartlejpool  By.  Co. 
(1864-5)  2  D.  J.  S.  476,  496,  34  L.  J.  Ch.  241.  In  Bath's  ca.  (1878) 
8  Ch.  Div.  334,  47  L.  J.  Ch.  601,  the  C.  A.  was  uDanimously  of 
opinion  that  a  corporation  or  qnasi-corpoiate  association  has  as  an 
incident  to  its  existence  the  same  poverof  compromising  claims 
against  it  that  a  natural  person  has. 

Lastly,  we  have  the  doctrine  of  general  capacity  deliberately 
adopted  by  the  whole  Court  of  Exchequer  Chamber  in  Riche  v. 
Ashhury  Ry.  Carriage  Co.  (1874)  L.  K.  9  Ex.  254,  sqq.  The  division 
of  the  Court  was  confined  to  the  questions  (i)  whether  a  company 
foimed  under  the  Companies  Act,  1862,  is  forbidden  to  undertake 
business  substantially  beyond  its  objects  as  defined  in  the  memo- 
randum of  association  and  (ii)  whether,  apart  from  this,  an  assent  of 
all  the  shareholders  could  in  this  case  be  inferied  in  iact.  The 
decision  of  the  House  of  Lords  (L.  E.  7  H.  L.  653)  disposes  of  these 
questions  without  toucbing  the  general  doctrine.  See  further 
Baroness  Wenlock  v.  River  Dee  Company  (No.  1,  1885)  10  App.  Ca. 
354,  and  (No.  2,  1888)  36  Ch.  D.  674,  38  Ch.  Div.  534. 

For  later  unsuccessfvJ  attempts  to  extend  the  so-called  doctrine 
of  ultra  vires,  see  A.-G.  v.  G.  E.  By.  Co.  (1880)  5  App.  Ca.  473, 
49  L.  J.  Ch.  545  ;  L.  <h  N.  W.  Ry.  Co.  v.  Price  (1883)  11  Q.  B.  D. 
485,  52  L.  J.  Q.  B.  754. 

A  corporation,  if  it  lawfully  carries  on  its  business  in  a  foreign 
country,  is  treated  by  the  Courts  of  that  country  "  as  a  creature  of 
the  law  of  its  own  country,  and  subject  to  all  the  legislative  control 
and  direction  that  may  be  properly  exercised  over  it  at  the  place  of 
its  creation :"  and  persons  dealing  with  it  are  bound  by  whatever  is 
duly  done  under  the  laws  of  that  place  in  respect  of  its  powers  and 
obligations  :  Canada,  Southern  Ry.  Co.  v.  Gehhard  (1883)  109  U.  S. 
(2  Davis)  at  p.  537. 

Application  of  doctrines  of  partnership  and  agency. 

A  case  in  which  this  view  appears  most  clearly,  and  indeed 
exclusively,  is  Simpson  v.  De7iison  (1852)  10  Ha.  51.  The  suit  was 
instituted  by  dissentient  shareholders  to  restrain  the  carrying  out  of 
an  agreement  between  their  company  (ihe  Great  Noithern)  and 
another  railway  company,  by  which  the  Great  Northern  was  to  take 
over  the  whole  of  that  company's  traffic,  and  also  to  restrain  the 
application  of  the  funds  of  the  Great  Northern  Company  for 
obtaining  an  Act  of  Parliament  to  latify  such  agreement.  The 
V.-C.  Turner  treated  it  as  a  pure  question  of  partnership  :  "  How 
would  this  case  have  stood,"  he  says  in  the  first  paragraph  of  the 
judgment,  "  if  it  had  been  the  case  of  an  ordinary  limited  partner- 
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ship  ? "     The    Eailways  Clauses  Consolidation  Act   became  in  this 
view  a  statutory  form  of  partnership  articles,  to  which  every  share- 
holder must  be  taken  to  have  assented  :  and  the  general  ground  of 
the  decision  was  that  "  no  majority  can  authorize  an  application  of 
partnership  funds  to  a  purpose  not  warranted  by  the  partnership 
contract."    For  the  purpose  of  the  case  beibre  the  Court  this  analogy 
was  perfectly  legitimate  ;  and  the  dissent  expressed  by  Parke  B.  (in 
South   Yorkshire,  <&c.  Co.  v.  G.  N.  R.  Co.  (1853)  9  Ex.  88,  22  L.  J.  Ex. 
315),  must  be  considered  only  as  a  warning  against  an  unqualified 
extension  of  it  to  questions  between  the  corporate  body  and  strangers. 
The  rule  comes  out,  if  possible,  even  more  clearly  in  Pickering  v.  Statement 
Stephenson  (1872)  14  Eq.  322,  340,  41  L.  J.  Ch.  493,  where  it  is  thus  o^^Jj? 
set  forth  by  Wickens  V.-C. — "The  principle  of  jurisprudence  which  j^  picktr- 
I  am  asked  here  to  apply  is  that  the  governing  body  of  a  corporation  ing  v. 
that  is  in  fact  a  trading  partnership  cannot  in  general  use  the  funds  Stephen- 
of  the  community  for  any  purpose  other  than  those  for  which  they 
were  contributed.     By  the  governing  body  I  do  not  of  course  mean 
exclusively  either  directors  or  a  general  council  (a),  but  the  ultimate 
authority  within  the  society  itself,    which  would  ordinarily  be  a 
majority  at  a  general  meeting.     According  to  the  principle  in  ques- 
tion the  special  powers  given  either  to  the  directors  or  to  a  majority 
by  the  statutes  or  other  constituent  documents  of  the  association, 
however  absolute  in  terms,  are  always  to  be  construed  as  subject  to 
a  paramount  and  inherent  restriction  that  they  are  to  be  exercised 
in    subjection    to    the    special    purposes    of   the    original    bond  of 
association." 

It  is  to  be  observed  that  this  passage  contains  no  indication  of 
opinion  on  the  extent  to  which  a  corporation  may  be  bound  by 
the  unanimous  assent  of  its  members. 

Any  dissenting  shareholder  may  call  for  the  assistance  of  the  Court  Rights  of 
to  restrain  unconstitutional  acts  of  the  governing  body,  but  he  must  dissenting 
do  so  in  his  proper  capacity  and  interest  as  a  shareholder  and  partner,  f  ^f'' 
If  the  Court  can  see  that  in  fact  he  represents  some  other  interest, 
and  has  no  real  interest  of  his  own  in  the  action,  it  will  not  listen  to 
him ;  as  when  the  proceedings  are  taken  by  the  direction  of  a  rival 
company  in  whose  hands  the  nominal  plaintiff  is  a  mere  puppet,  and 
which  indemnifies  liim  against  costs  :  Forrest  v.  Manchester,  dx.  By. 
Co.  (1861)  4  D.  F.  J.  126 :  so  where  the  suit  was  in  fact  instituted  by 
the  plaintiff's  solicitor  on  grounds  of  personal  hostility,  Rohson  v. 


(a)   Referring   to   the   peculiar   constitution   of   the  company   then  in 
question. 
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Parties  to 
action. 


Dodds  (1869)  8  Eq.  301,  38  L.  J.  Cli.  647.  But  if  he  has  any  real 
interest  and  is  proceeding  at  his  own  risk,  he  is  not  disqualified  from 
suing  by  the  fact  that  he  has  collateral  motives,  or  is  acting  on  the 
suggestion  of  strangers  or  enemies  to  the  company,  or  even  has 
acquired  his  interest  for  the  purpose  of  instituting  the  suit  :  Colman 
V.  m.  C.  Ry.  Co.  (1846)  10  Beav.  1,  16  L,  J.  Ch.  73  ;  Seatonv.  Grant 
(1867)  2  Ch.  459,  36  L.  J.  Ch.  638  ;  Bloxam  v.  Metrop.  Ry.  Co.  (1868) 
3  Ch.  337.  For  full  collection  of  cases,  see  Lindley  on  Companies,  597. 
As  a  rule  the  plaintiff  in  actions  of  this  kind  sues  on  behalf  of  himself 
and  all  other  shareholders  whose  interests  are  identical  with  his  own  ; 
but  there  seems  to  be  no  reason  why  he  should  not  sue  alone  in 
those  cases  where  the  act  complained  of  cannot  be  ratified  at  all,  or 
can  be  ratified  only  by  the  unanimous  assent  of  the  shareholders  : 
Hoole  V.  G.  W.  Ry.  Co.  (1867)  3  Ch.  262.  There  is  another  class  of 
cases  in  which  abuse  of  corporate  powers  or  authorities  is  complained 
of,  but  the  particular  act  is  within  the  competence  of,  and  may  be 
affirmed  or  disaffirmed  by,  "  the  ultimate  authority  within  the 
society  itself"  (in  the  words  of  Wickens  V.-C.  just  now  cited),  and 
therefore  the  corporation  itself  is  prima  facie  the  proper  plaintiff. 
See  Lindley  on  Companies,  574  sqq.  Gray  v.  Lewis  (1869)  8  Ch.  1035, 
1051;  MacDougall  v.  Gardiner  (1875)  10  Ch.  606,1  Ch.  D.  13, 21 ;  Russell 
V.  Wahcfield  Waterworks  Co.  (1875)  20  Eq.  474, 44  L.  J.  Ch.  496.  "The 
majority  are  the  only  persons  who  can  complain  that  a  thing  which 
they  are  entitled  to  do  has  been  done  irregularly "  (a).  The 
exception  is  when  a  majority  have  got  the  govei^nment  of  the 
corporation  into  their  own  hands,  and  are  using  the  corporate  name 
and  powers  to  make  a  profit  for  themselves  at  the  expense  of  the 
minority;  then  an  action  is  rightly  brought  by  a  shareholder  on 
behalf  of  himself  and  others,  making  the  company  a  defendant : 
Menier  v.  Hooper's  Telegraph  Worh  (1874)  9  Ch.  350,  43  L.  J.  Ch. 
330  ;  Mason  v.  Harris  (1879)  11  Ch.  Div.  97,  48  L.  J.  Ch.  589.  We 
mention  these  cases  only  to  distinguish  them  from  those  with  which 
we  are  now  concerned. 


Limited  With  regard  to  the  doctrine  of  limited  agency,  and  to  its  peculiar 

agency  of  importance  in  the  case  of  companies  constituted  by  public  documents, 
all  persons  dealing  with  them  being  considered  to  know  the  contents 
of  those  documents  and  the  limits  set  to  the  agent's  authority  by  them. 


directors, 
&c. 


(a)  Mellish  L.J.  1  Cb.  D.  at  p.  25. 
As  to  a  shareholder's  right  to  use 
the  company's  name  as  plaintiff,  see 
Pender  v.  Lushington  (1877)  6  Ch.D. 
70,  46  L.  J.  Ch.  317;  Duckettv.  Gover 


(1877)  6  Cb.  D.  82,  46  L.  J.  Ch. 
407  ;  aUbcr  Light  Co.  v.  Silber  (1879) 
12  Ch.  U.  717,  48  L.  J.  Ch.  385; 
Harben  v.  Phillips  (1882-3)  23  Cb. 
D.  14,  29,  38. 


LIMITS    OF    CORPORATE    POWERS.  685 

it  may  be  useful  to  give  Lord  Hatherley's  concise  statement  of  the 
law  (when  V.-C.)  in  Fountaine  v.  Carmarthen  Ry.  Co.  (1868)  5  Eq. 
316,  322,  37  L.  J.  Ch.  429. 

"In  the  case  of  a  registered  joint  stock  company,  all  the  world 
of  course  have  notice  of  the  general  Act  of  Parliament  and  of  the 
special  deed  which  has  been  registered  pursuant  to  the  provisions 
of  the  Act,  and  if  there  be  anything  to  be  done  which  can  only 
be  done  by  the  directors  under  certain  limited  power?,  the  person 
who  deals  with  the  directors  must  see  that  those  limited  powers 
are  not  being  exceeded.  If,  on  the  other  hand,  as  in  the  case  of 
Royal  British  Bank  v.  Turquand  (a),  the  directors  have  power  and 
authority  to  bind  the  company,  but  certain  preliminaries  are  re- 
quired to  be  gone  through  on  the  part  of  the  company  before  that 
power  can  be  duly  exercised,  then  the  person  contracting  with  the 
directors  is  not  bound  to  see  that  all  these  preliminaries  have  been 
observed.  He  is  entitled  to  presume  that  the  directors  are  acting 
lawfully  in  what  they  do.  That  is  the  result  of  Lord  Campbell's 
judgment  in  Royal  British  Bank  v.  Turquand."  For  fuller  exposition 
see  Lindley  on  Companies,  166  sqq. 

The  contrast  of  the  two  classes  of  cases  is  well  shown  in  Royal  Royal 
British  Bank  v.  Turquand  (supra)   and  Balfour  v.  Ernest  (1859)  5  C.  British 
B.  K  S.  601,  28  L,  J.  C.  P.  170.     In  the  former  case  there  was  power  rp^°  ^^'^j 
ibr  the  directors  to  borrow  money  if  authorized  by  resolution :  and  it  &c. 
was  held  that  a  creditor  taking  a  bond  from  the  directors  under  the 
company's  seal  was  not  bound  to  inquire  whether  there  had  been  a 
resolution.     Jervis  C.J.  said  in  the  Exchequer  Chamber  (the  rest  of 
the  Court  concurring)  : — 

"  We  may  now  take  for  granted  that  the  dealings  with  these 
companies  are  not  like  dealings  with  other  partnerehips,  and  that 
the  parties  dealing  with  them  are  bound  to  read  the  statute  and  the 
deed  of  settlement.  But  they  are  not  bound  to  do  more.  And  the 
party  here  on  reading  the  deed  of  settlement  would  find  not  a 
prohibition  from  borrowing,  but  a  permission  to  do  so  on  certain 
conditions." 

The  same  principle  has  been  followed  in  many  later  cases  {Ex 
parte  Eagle  Insurayice  Co.  (1858)  4  K.  &  J.  549,  27  L.  J.  Ch.  829  ; 
Camx>heiVs  ca.  <hc.  (1873)  9  Ch.  1,  24,  43  L.  J.  Ch.  1  ;  Totierdell  v. 
Farcham  Brick  Co.  (1866)  L.  R.  1  C.  P.  674,  35  L.  .J.  C.  P.  278  ;  Re 
County  Life  Assce.  Co.  (1870)  5  Ch.  288,  39  L.  J.  Ch.  471,  a  very 
stron"  case,  for  the  persons  who  issued  the  policy  were  assuming  to 
carry  on  business  as  directors  of  the  company  without  any  authority 
at  all  ;  Romford  Catwl  Co.  (1883)  24  Ch.  D,  85,  52  L.  J.  Ch.  729), 

(ci)  5  E.  &  B.  248,  6  ibid.  -IZl ,  24  L.  J.  Q.  B.  327,  25  ibid.  327. 
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and  it  was  deciaively  affirmed  by  the  House  of  Lords  in  Mahony  v. 
East  Holyford  Mining  Co.  (1875)  L.  R.  7  H,  L.  869.  In  that  case 
a  bank  had  honoured  cheques  drawn  by  persons  acting  as  directors 
of  the  company,  but  who  had  never  been  properly  appointed  ;  and 
these  payments  were  held  to  be  good  as  against  the  liquidator,  the 
dealings  having  been  on  the  face  of  them  regular,  and  with  de  facto 
officers  of  the  company.  Shareholders  who  allow  persons  to  assume 
office  and  conduct  the  company's  business  are,  as  against  innocent 
third  persons,  no  less  bound  by  the  acts  of  these  de  facto  officers  than 
if  they  had  been  duly  appointed.  It  is  for  the  shareholders  to  see 
that  iinauthorized  persons  do  not  usurp  office,  and  that  the  business 
is  properly  done  (a). 

In  Bilfour  v.  Ernest  the  action  was  on  a  bill  given  by  directors  of 
an  insurance  company  for  a  claim  under  a  policy  of  another  company, 
the  two  companies  having  arranged  an  amalgamation ;  this  attempted 
amalgamation,  however,  had  been  judicially  determined  to  be  void  : 
Ernest  v.  JVlcholls,  6  H.  L.  C.  401,  revg.  S.  C.  nom.  Port  of  London 
Co.'s  case  (1854)  5  D.  M.  G.  465.  The  directors  had  power  by  the 
deed  of  settlement  to  borrow  money  for  the  objects  and  business  of 
the  company  and  to  pay  claims  on  policies  granted  by  the  company, 
and  they  had  a  piwer  to  make  and  accept  bills,  &c.  which  was  not 
restricted  in  terms  as  to  the  objects  for  which  it  might  be  exercised. 
It  was  held  that,  taking  this  with  the  other  provisions  of  the  deed, 
they  could  bind  the  company  by  bills  of  exchange  only  for  its 
ordinary  purposes,  and  not  in  pursuance  of  a  void  scheme  of  amalga- 
mation, that  the  plaintiffs  mast  be  taken  to  have  known  of  their  want 
of  authority,  which  might  have  been  ascertained  from  the  deed,  and 
that  they  therefore  could  not  recover  .  "  This  bill  is  drawn  by 
procuration,"  said  Willes  J.,  "and  unless  there  was  authority  to 
draw  it  the  company  are  not  liable  (6)  ...  this  is  the  bare  case 
of  one  taking  a  bill  from  Company  A.  in  respect  of  a  debt  due  from 
Company  B.,  there  being  nothing  in  the  deed  (which  must  be  taken 
to  have  been  known  to  the  plaintiffs)  to  confer  upon  the  directors 
authority  to  make  it." 

The  connexion  with  ordinary  partnership  law  is  brought  out  in 
the  introductory  part  of  Lord  Wensleydale's  remarks  in  Ernett  v. 
NichoUs  (1857)  6  H.  L.  C.  401,  417  :  — 

"  The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  powers 
of  one  partner  to  bind  the  others,  is  a  branch  of  the  law  of  principal 
and  agent.     Each  member  of  a  complete   partnership  is  liable  for 

(a)  Opinion  of  judges,  at  p.  880  ;  by  two  directors  on  the  company's 
per  Lord  Hatherley,  at  pp.  897-8.  cashier,  and  sealed   with  the   com- 

(b)  In  form  it  was  a  bill  drawn       paay's  seal. 
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himself,  and  as  agent  for  the  rest  binds  them  upon  all  contracts 
made  in  tlie  course  of  the  ordinary  scope  of  the  partnership  business. 
.  .  .  .  Any  restriction  upon  the  authority  of  each  partner, 
imposed  by  mutual  agreement  among  themselves,  could  not  affect 
third  persons,  unless  such  persons  had  notice  of  them  ;  then  they 
could  take  nothing  by  contract  [sc.  as  against  the  firm]  which  those 
restrictions  forbade.  [The  law  in  this  form,  i.e.,  the  presumption  of 
every  partner  being  the  agent  of  the  firm,  being  obviously  inapplicable 
to  joint-stock  companies],  the  legislature  then  devised  the  plan  of 
incorporating  these  companies  in  a  manner  unknown  to  the  common 
law,  with  special  powers  of  management  and  liabilities,  providing  at 
the  same  time  that  all  the  world  should  have  notice  who  were  the 
persons  authorized  to  bind  all  the  shareholders  by  requiring  the  co- 
partnership deed  to  be  registered  .  .  and  made  accessible  to  all." 
The  continuation  of  the  passage,  however,  goes  too  far  ;  in  fact,  it 
disregards  the  distinction  established  by  Royal  Britkh  Bank  v. 
Tiirqi/Mud,  and  the  Courts  have  distinctly  declined  to  adopt  it  (Agar 
v.  Athenmim  Life  Assce.  Soc.  (1858)  3  C.  B.  N.  S.  725,  27  L.  J.  C.  P. 
95  ;  Prince  of  Wales  Assce.  Co.  v.  Harding  (1857)  E.  B.  &  E.  183,  27 
L.  J.  Q.  B.  297).  The  last  case  of  this  class  is  Chapleo  v.  Brunswick 
Building  Society  (1881)  6  Q.  B.  Div.  696,  50  L.  J.  Q.  B.  372. 

We  now  pass  on  to  the  cases  which  show  how  far  transactions  in  Ratifica- 

the  conduct  of  a  company's  affairs  which  in  their  inception  were  1''°'^    , 

,.,  .  ...  ,        ,,,  ,,         ,       irregular 

invalid  as  against  any  dissenting  shareholder  may  nevertheless  be   transac- 

niade  binding  on  the  partnership  and  decisive  of  its  collective  rights   tions  by 

(at  all  events  as  between  the  com  pany  and  its  own  past  or  present  a'^^^"*  ^'f 

members)  by  the  subsequent  assent  of  all  the  shareholders,  though  ghare- 

such   assent  be  informal  and   shown   only  by  acquiescence.     The  hoi, era. 

leading  examples  on  this  head  are  given  by  the  well-known  cases  in  ^Pfif ''^i^'^ 

the  House  of  Lords  which  arose  in  the  winding-up  of  the  Agri-  &c.  con- 

culturists'  Cattle  Insurance  Company.  sidered. 

They  have  been  relied  on  as  authorities  for  the  proposition  that 

the  unanimous  assent  of  shareholders  may  bind  a  company  in  its 

corporate  capacity  to  anything :  but  since  the  decision  of  the  House 

of  Lords  in  Ashbury  Ri/.  Carriage  d:  Iron  Co.  v.  Riche  (1875)  L.  R. 

7  H.  L.  653,  44  L.  J.  Ex.  185,  this  view  is  untenable.      "  In  no 

one  of  those  cases,"  observed  Lord  Cairns,  "  was  there  any  question 

as  to  whether  the  power  of  the  whole  company  had  been  exceeded" 

(L.  R.  7  H.  L.  674).      The  whole  matter  was  one  of  the  internal 

constitution  and  affairs  of  the  company,  and  there  was  no  occasion 

to  consider  to  what  extent  or  in   what  transactions  the  assent  of 

shareholders    was    capable    of    binding    the    company    as    against 

strangers.      Moreover,   the   irregular   act   which    was  ratified    was 
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unauthorized  as  to  the  manner  and  form  of  it,  but  belonged  to  an 
authorized  clasp,  as  pointed  out  by  Lord  Romilly  (L.  R,  3  H.  L. 
244-5)  (a).  The  general  nature  of  the  facts  was  thus  :  At  a  meeting 
of  the  company  an  arrangement  was  agreed  to,  afterwards  called  the 
Chippenham  arrangement,  by  which  shareholders  who  elected  to  do 
so  within  a  certain  time  might  retire  from  the  company  on  specified 
terms  by  a  nominal  forfeiture  of  their  shares.  The  deed  of  settlement 
contained  provisions  for  forfeiture  of  shares,  but  not  such  as  to 
warrant  this  arrangement.     It  was  held — 

In  Evans  v.  Smallcombe  (1868)  L.  R.  3  H.  L.  249,  that  the 
Chippenham  arrangement  could  be  supported  (as  having  become 
part  of  the  internal  regulations  of  the  company)  only  by  the  assent 
of  all  the  shareholders,  but  that  in  fact  there  was  knowledge  and 
acquiescence  sufficiently  pi'oving  such  assent.  A  shareholder  who  had 
retired  on  the  terms  of  the  Chippenham  arrangement  was  therefore 
not  liable  to  be  put  on  the  list  of  contributories.  (Cp.  Brotherhood's 
ca.  (1862)  4  D.  F.  J.  566,  an  earlier  and  similar  decision  in  the  same 
winding-up.) 

In  Spackmaii  v.  Evans  (1868)  L.  R.  3  H.  L.  171,  34  L,  J.  Ch.  321, 
that  a  later  and  distinct  compromise  made  with  a  smaller  number  of 
dissentient  shareholders  had  not  in  fact  been  communicated  to  all 
the  shareholders  as  distinct  from  the  Chippenham  arrangement,  and 
could  not  be  deemed  to  have  been  ratified  by  that  acquiescence  which 
ratified  the  Chippenham  arrangement ;  and  that  a  shareholder  who 
had  retired  under  this  later  compromise  was  therefore  rightly  made 
a  contributory. 

In  Houldsworth  v.  Evans  (1868)  L.  R.  3  H.  L.  263,  that  time  was  of 
the  essence  of  the  Chippenham  arrangement,  so  that  when  a  share- 
holder was  allowed  to  retire  on  the  terms  of  the  Chippenham  arrange- 
ment after  the  date  fixed  for  members  to  make  their  election,  this,  in 
fact,  amounted  to  a  distinct  and  special  compromise,  which  ought  to 
have  been  specially  communicated  to  all  the  shareholders  :  this  case 
therefore  followed  Spackman  v.  Evans  (6).  Cp.  Stewart^  ca.  (1866) 
1  Ch.  511. 

The  question  of  the  shareholders'  knowledge  or  assent  in  each  case 
involved  delicate  and  difficult  inferences  of  fact,  and  on  these  the 
opinions  of  the  Lords  who  took  part  in  the  decisions  were  seriously 
divided.  It  may  perhaps  also  be  admitted  that  on  some  inferences 
of  mixed  fact  and  law  there  was  a  real  difference  ;  but  it  may  safely 


(a)    See    also    the   judgment   of  (6)  (1868).  See  also  L.  R.  7  C.  P. 

Archibald  J.    in   Riche  v.  Ashbury  51-2,  and  note  the  remark  of  Willes 

Ry.  Carriage  Co.  (1875)  L.  R.  9  Ex.  J.  p.  53,  34  L.  J.  Ch.  321. 
289,  43  L.  J.  Ex.  177. 
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be  affirmed  that  on  any  pure  question  of  law  there  was  none  (a). 
These  cases  appear  to  establish  in  substance  the  following  propositions : 
(1).  For  the  purpose  of  binding  a  company  as  against  its  own  share- 
holders, irregular  transactions  of  an  authorized  class  may  be  ratified 
by  the  assent  of  all  the  individual  shareholders.  (2).  Such  assent 
must  be  proved  as  a  fact.  Acquiescence  with  knowledge  or  fvdl 
means  of  knowledge  may  amount  to  proof  of  assent,  and  lapse  of 
time,  though  not  conclusive,  is  material.  The  converse  proposition 
that  the  assent  of  a  particular  shareholder  will  bind  him  to  an 
irregular  transaction  as  against  the  company  is  likewise  well 
established,  but  does  not  fall  within  our  present  scope.  See  Cam])- 
bell's  ca.,  &c.  (1873)  9  Ch.  1,  43  L.  J.  Ch.  1. 

The  later  case  of  Phosphate  of  Lime  Co.  v.  Greeii  (1871)  L.  R.  7  Phosphate 
C.  P.  43,  was  of  much  the  same  kind  though  in  a  different  form.  ^  ^™® 
The  action  was  by  the  company  against  past  shareholders  for  a  debt,  Green, 
and  the  defence  rested  on  an  accord  and  satisfaction  which  had  been 
effected  by  an  irregular  forfeiture  of  the  defendant's  shares,  and 
which  in  the  result  was  upheld  on  the  ground  of  the  shareholder's 
acquiescence.  There  is  nothing  to  throw  any  light  on  the  question 
whether  in  the  case  of  a  trading  company  formed  under  the  Com- 
panies Act,  1862,  there  is  any  class  of  acts  which  not  even  the 
unanimous  assent  of  shareholders  can  ratify  :  it  was  not  necessary 
to  consider  the  existence  of  such  a  distinction,  nor  was  it  brought 
to  the  attention  of  the  Court.  Note  that  the  difficulty  as  to  in- 
ferences of  fact  was  much  less  than  in  the  cases  before  the  House  of 
Lords,  as  the  Coiirt  had  to  say,  not  whether  there  had  been 
acquiescence,  but  whether  there  was  evidence  from  which  a  jury 
might  reasonably  have  found  acquiescence  (see  pp.  61,  62)  (&). 

Doctrine  of  public  folicy. 

In  E.  C.  By.  Co.  v.  Hawkes  (1855)  5  H.  L.  C.  331,  24  L.  J.  Ch.  Public 
601,  Lord  Cranworth,  who  as  we  have  seen  was  a  decided  upholder  ^  p  ^p 
of  the  prima  facie  unlimited  capacity  of  corporations,  after  citing  r_  Hawkes. 
Colman  v.  E.  C  By.  Co.,  Salomons  v.  Laing,  Bagshaw  v.  E.    Union 
By.  Co.  (see  above,  pp.  675, 676,  684),  expressed  himself  as  follows  : — 
"It  must  be  now  considered  as  a  well  settled  doctrine  that  a  company 
incorporated  by  Act  of  Parliament  for  a  special  purpose  cannot 
devote  any  part  of  its  funds  to  objects  unauthorized  by  the  terms 
of  its  incorporation,  however   desirable  such  an  application   may 
appear  to  be."     In  this  case  the  disputed  contract  was  held  good, 
and  the  distinction  was  pointed  out  between  an  act  which  is  for- 

(a)  See  per  Willes  J.,   L.    E.    7       ratification  by   companies,  Lindley 
C.  P.  60.  on  Companies,  175-181. 

(6)  See  further  on  the  subject  of 

P.  Y  Y 
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bidden  or  illegal  in  itself,  c.  g,,  obstructing  a  navigable  river  by 
building  a  bridge  across  it,  as  in  Mayor  of  JVonvich  v.  Norfolk  By. 
Co.   (1855)  4  E.   &  B.  397,  24  L.  J.  Q.  B.  105,  and  an  act  which  is 
merely    unauthorized   as    between  directors   and   shareholders.     A 
Taylor  v.     pretty  full  account  of  this  case  is  given  in  the  judgment  of  Black- 
?r'&c  Co  ^"™  -^-  ^^  Taylor  v.  Chichester  SMidlmrst  By.  Co.  (1867)  L.  R.  2 
^^'    °"    °"  Ex.  356,  386—9,  39  L.  J.  Ex.  217  ;  and  the  effect  of  the  doctrine  of 
public  policy  in  imposing  restrictions  on  corporate  action  which  are 
beyond  and  independent  of  the  rights  of  individual  shareholders, 
and  which  therefore  their  assent  is  pow^erless  to  remove,  is  explained 
in  a  subsequent  passage  of  the  same  judgment,  which  points  out 
that  in  incorporating  a  company  the  legislature  has  two  distinct 
purposes,  the  convenience  of  the  shareholders  and  the  benefit  of  the 
public.     Every  shareholder  has  rights  against  the  corporation  analo- 
gous to  those  of  partners  between  themselves,  and  may  object  to  un- 
authorized acts  being  done.     These  individual  rights  however  may 
be  waived.     But  if  the  legislature  actually  forbids  the  company  to 
enter  upon  certain    transactions,  then  no  assent  will  make   such 
transactions  binding.     Whether  such  a  prohibition  exists  depends  in 
each  case  on  the  construction  of  the  statute  (pp.  378-9). 
Ashbury         How  far  the  Court  should  be  guided  in  the  construction  of  such 
Ky.  Car-     gtatutes  by  the  consideration  of  the  general  policy  of  such  legislation 
V.  Kiche.'     is  a  question  on  which  there  has  been  much  difference  of  opinion, 
rolicy  of         We  have  already  referred  shortly  to  Ashhury  By.  Carriage  Co.  v. 
Companies  j^^-^jj^^^    j^^  t]^ig  ^^^^  ^j^g  distinct  question  arose  (for  the  first  time  it  is 
believed),  whether  the  Companies  Act  of  1862  does  or  does  not 
forbid  a  company  formed  under  it  to  bind  itself  by  contract  to  an 
undertaking  beyond  the  purposes  specified  in  the  memorandum  of 
association.     The  12th  section  of  the  Act  says  that  a  company  shall 
not  alter  its  memorandum  of  association  except  in  certain  particu- 
lars as   to    capital  and  shares  {a) ;  the  Exchequer    Chamber  was 
equally    divided   as  to  the   effect  of  this.     Blackburn,   Brett  and 
Grove  J  J.  were  of  opinion  that  it  did  not  amount  to  making  com- 
panies incapable  of  binding    themselves  to  anything  beyond  the 
scope  of  the  memorandum  ;  Archibald,  Keating  and  Quain  JJ.  held 
that  it  did.     They  thought  it  to  be  "  the  policy  as  well  as  the  true 
construction  "  of  the  Act  "  to  ignore  (so  to  speak)  the  existence  of 
the    corporation  and  the  power   of  the   shareholders,   even   when 
unanimous,  to  contract  or  act  in  its  name  for  any  purpose  substan- 
tially beyond  or  in  excess  of  its  objects  as  defined  by  the  memoran- 
dum of  association"  (p.  291).     Admitting  that  a   corporation  has 

(rt)  Extended  by  the  Act  of  1867,  ss.  9,  sqq.,   21,   but  only  to  other 
naatters  of  the  like  sort. 
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•prima  facie  as  incident  at  Common  Law  the  large  powers  laid  down 
in  the  Sutton's  Hospital  case,  10  Co,  Eep.  30  b,  and  citing  the  state- 
ment of  the  law  by  Lord  Cranworth  in  Shrewsbury  and  Birmingham 
Ry.  Co.  V.  L.  £  N.  W.  Ry.  Co.  (given  above,  pp.  676, 679),  the  judgment  of 
Archibald  J.  (L.  R.  9  Ex.  pp.  292-3),  proceeds  to  say  that  "  the  pre- 
sumption of  a  frima  facie  general  authority  to  contract  "  is  rebutted 
by  the  "express  provision  that  the  scope  and  objects  of  the  company 
as  originally  declared  by  its  memorandum  of  association  sliall  be 
unchangeable.''  The  corporation  may  be  regarded  as  non-existent 
for  the  purpose  of  contracts  beyond  these  objects  ;  and  if  so,  the  in- 
dividual assents  of  all  the  shareholders  cannot  give  the  ideal  legal 
body  of  the  corporation  a  capacity  of  which  the  legislature  has 
deprived  it,  so  as  to  render  an  agreement  substantially  beyond  the 
defined  objects  "  a  contract  of  the  ideal  legal  body,  which  exists  only 
as  a  corporation  and  with  powers  and  capacity  which  are  thus  ad- 
mittedly exceeded." 

This  opinion  was  confirmed  by  the  unanimous  decision  of  the 
House  of  Lords,  L.  E.  7  H.  L.  653,  which  proceeds  not  so  much  on 
any  one  section  as  on  the  intention  of  the  Act  appearing  from  its 
various  provisions  taken  as  a  whole.  The  existence  and  competence 
of  the  company  are  limited  by  the  memorandum  of  association, 
which  is  "  as  it  were  the  area  beyond  which  the  action  of  the  com- 
pany cannot  go "  (Lord  Cairns,  at  p.  671).  This  being  the  funda- 
mental instrument,  a  provision  in  the  articles  of  association  which 
has  the  effect  of  applying  the  capital  of  the  company  to  a  purpose 
not  within  the  scope  of  the  memorandum  is  invalid  (Guinness  v. 
Land  Coiyoration  of  Ireland  (1882)  22  'Ch.  Div.  349).  Precisely 
analogous  questions  are  not  likely  to  arise  very  often,  but  the  deci- 
sion lays  down  with  sufficient  clearness  the  lines  that  must  hence- 
forth be  followed  in  the  treatment  of  the  law.  As  to  when  the 
Attorney-General  is  entitled  to  interfere,  see  A.-G.  v.  Q.  E.  B.  Co. 
(1880)  1 1  Ch.  Div.  449,  49  L.  J.  Ch.  545. 

In  1883  Bowen  L.J.  expressed  the  opinion  that  in  the  case  of  a 
statutory  corporation  there  is  no  presumption  at  all :  it  "  may  or 
may  not  be  meant  to  possess  all  or  more  or  less  of  the  qualities  with 
which  a  corporation  at  common  law  is  endowed"  :  Baroness  JFenloch 
v.  Eiver  Dee  Co.,  reported  in  a  note,  36  Ch.  D.  at  p.  685. 


Note  E. — Historjj  of  Consideration. 
We  may  first  note  the  difference  between  our  Consideration  and  Cause  in 
its  nearest  Continental  analogies ;  a  difference  not  always  realized  (a),  p  °g„  J^ 

(a)  See  the  arguments  ia  Tliomas  v.  Thomas  (1842)  2  Q.  B.  851,  Finch  ' 

Sel  Ca.  263. 
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and  instructive  enough  to  be  worfh  dwelling  upon  a  little.  We  read 
in  tlie  French  Code  Civil,  following  Pothier :  "  L'obligation  sans  cause, 
ou  sur  une  fausse  cause,  ou  sur  une  cause  illicite,  ne  peut  avoir  aucun 
effet "  (a).  Looking  at  this  text  alone,  nothing  would  at  first  sight  seem 
more  natural  to  an  English  lawyer  than  simply  to  translate  cause  by 
consideration.  But  let  him  turn  to  a  French  commentary  on  the  Code, 
and  he  finds  no  distinct  and  comprehensive  definition  of  cause  as  a 
legal  term  of  art,  but  a  scholastic  discussion  of  efficient,  final  and 
imjndsive  causes  (6),  Going  on  to  see  what  is  in  fact  included  in 
the  cause  of  the  French  law,  we  find  it  wider  than  our  Consideration 
in  one  way  and  narrower  in  another.  On  the  one  hand  the  exist- 
ence of  a  natural  \i.  e.  moral]  obligation,  or  even  of  a  real  or  supposed 
duty  in  point  of  honour  only  (c),  may  be  quite  enough.  Nay,  the 
deliberate  intention  of  conferring  a  gratuitous  benefit,  where  such 
intention  exists,  is  a  sufiicient  foundation  for  a  binding  unilateral 
promise  :  "  Dans  les  contrats  de  bienfaisance,  la  liberalit6  que  I'une 
des  parties  veut  exercer  envers  I'autre  est  une  cause  suffisante  de 
I'engagement  qu'elle  contracte  envers  elle."  (Pothier,  I.e.)  (d).  The 
meaning  of  sans  cause  seems  accordingly  to  be  confined  to  cases  of 
what  we  should  call  total  failure  (as  distinguished  from  mere 
absence)  of  consideration  (e).  On  the  other  hand  there  is  this  limi- 
tation, that  the  promisee  must  have  an  interest  in  the  subject-matter 
of  the  promise  which  is  apparent  and  capable  of  estimation  (Pothier 
§§  54,  55,  60).  This  doctrine  seems  to  have  arisen  from  a  doubtful 
extension,  if  not  a  misunderstanding,  of  the  technical  rules  which 
governed  the  Roman  Stipulation.  Of  course  a  contract  between  A. 
and  B.  cannot  as  a  rule  give  a  right  of  action  to  C,  but  the  maxim 
Alteri  stip^dari  nemo  potest  (/)  is  relied  on  by  French  jurisprudence 
as  equivalent  to  the  wider  general  proposition  that  a  promise  by  A. 
to  B.  to  do  something  for  C.'s  benefit  gives  no  right  of  action  to  any 
one.  Pothier  puts  this  case :  The  owner  of  a  wall  opposite  my  friend's 
window  promises  at  my  request  to  whitewash  it  so  as  to  give  my 


(a)  Code  Civ.  1131,  Pothier  Obi.  (/)  D.  45.  1  de  v.  o.  38,  §  17  ; 
§  42.  T.  3.  19,  §  4.  The  rule  could  always 

(b)  Demolombe,  Cours  du  Code  be  escaped  by  inserting  a  liquidated 
Nap.  24.  329.  penal  sum  payable  to  the  stipulator: 

(c)  "  Desir  de  satisfaire  aux  lois  a  Stipulation  thus  framed,  Will  you 
de  I'honneur  et  de  la  delicatesse."  pay  so  much  to  J.  S.  on  such  a  day? 
Sirey  and  Gilbert,  Codes  Annotes,  would  be  naught,  but  if  it  ran.  Will 
ad  loc.  ;  Demolombe,  op.  cit.  p.  you  pay  so  much  to  me  if  you  do 
335.  not  pay  J.  S.  ?  it  was  good  enough. 

(d)  The  same  in  the  modern  law,  It  is  not  quite  clear  from  Bracton's 
see  extract  fi-om  Eogron  in  Lang-  language  (fo.  100  a-h)  whether  he 
dell's  Sel.  Ca.  on  Cont.  169.  meant  to  contradict  the  rule  of  the 

(c)  Demolombe,  op.  cit.  p.  342.  civil  law. 


CONSIDERATION. 


693 


friend  more  light  :  I  cannot  sue  him  for  not  doing  it,  though  I  had 
promised  to  pay  him  for  it  and  should  have  been  liable  to  pay  for 
the  work  if  done.  In  English  phrase  the  rule  would  seem  to  come 
to  this  : — there  can  be  no  contract  where  the  nature  of  the  agree- 
ment is  such  that  the  promisee  could  recover  only  nominal  damages 
for  a  breach  of  it.  But  it  seems  the  doctrine  is  not  much  favoured, 
and  slight  circumstances  are  laid  hold  of  to  exclude  its  application, 
e.  (J.  a  contingent  legal  liability  of  the  promisee  in  respect  of  the 
subject-matter.  The  Code  (Art.  1119)  expresses  no  more  in  terms 
than  the  Latin  maxim,  but  is  of  course  construed  in  the  same 
way  («).  In  the  Civil  Code  of  Lower  Canada,  however,  we  find  the 
English  consideration  introduced,  professedly  as  a  synonym  of 
cause  (ss.  984,  989):  it  would  seem  therefore  that  the  English  juris- 
prudence on  this  point  has  been  there  introduced  by  English  lawyers, 
and  has  in  effect  supplanted  the  French  by  its  greater  convenience 
and  simplicity.  For  the  intermediate  mediceval  usage  see  Codex  LL. 
Normannicarum  (about  a.d.  1250),  ap.  Ludewig,  Reliq.  MSS.  vii, 
313.  (De  pactis).  .  .  ex  promisso  enim  nemo  debitor  constituitui', 
nisi  causa  legitima  precesserit  promittendi  .  .  .  nee  eciam  pro- 
missio  aliquem  facit  debitorem  nisi  causa  promittendi  fuerit  pre- 
monstrata. 

Thus  the  Roman  theory  whether  in  its  classical  or  in  its  modern 
shape  falls  short  of  the  completeness  and  common  sense  of  our  o'wti  ; 
but  only  one  step  seems  wanting  (6).  If  the  Roman  lawyers  or  the 
civilians  in  modern  times  had  ever  fairly  asked  themselves  what 
were  the  common  elements  in  the  various  sets  of  facts  which  under 
the  name  of  causa  made  various  kinds  of  contracts  actionable,  they 
could  scarcel}-  have  failed  to  extract  something  equivalent  to  our 
Consideration.  The  fact  that  they  did  not  take  that  step  is  much 
more  difficult  to  account  for  than  the  fact,  if  a  fact  it  be,  that  we 
did. 

The  actual  history  of  the  English  doctrine  is  obscure.     The  most  History 

we  can  affirm  is  that  the  general  idea  was  formed  somewhere  in  the  2;  ^?, 

.  ■..    ,    l-nglish 

latter  part  of  the  fifteenth  century  ;  that  at  the  same  time  or  a  little  concep- 

later  nudum  pactum  lost  its  ancient  meaning,  {viz.  an  agreement  tion. 
not  made  by  specialty  so  as  to  support  an  action  of  covenant,  or 
falling  within  one  of  certain  classes  so  as  to  support  an  action  of 
debt)  and  came  to  mean  what  it  does  now  ;  and  that  the  ivord  Con- 
sideration in  the  sense  now  before  us  came  into  use,  at  least  as  a 
settled  term  of  art,  still  later.     It  is  hardly  needful  to  mention  that 

{a)  Codes  Annott^s,  ad  loc.  ;  De-  aliquod  "  comes  near  to  taking  it : 
molombe,  op.  cit.  p.  198.  L).  19.  5.  de  praescr.  verbis,  15. 

(6)  Ulpian's  "habet  in  se  negotium 
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in  the  early  writers  considerare,  consideratio  always  mean  the  judg- 
ment of  a  court ;  this  usage  was  preserved  down  to  our  own  time 
in  the  judgments  of  the  common  law  courts  in  the  form  "  It  is 
considered,"  wantonly  altered  to  "  It  is  adjudged"  under  the  Judi- 
cature Acts. 

The  early  cases  of  actions  of  assumpsit  show  by  negative  evidence 
which  is  almost  conclusive  that  in  the  first  half  of  the  15th  century 
the  doctrine  of  Consideration  was  quite  unformed.  The  phrase  quid 
fro  quo,  which  was  appropriate  in  debt,  not  in  assumpsit,  is  earlier, 
see  10  Ed.  Ill,,  23  (a).  But  in  1459  we  find  a  great  advance  in  a  case 
to  which  we  have  already  referred  as  showing  that  an  action  of  debt 
would  then  lie  on  any  consideration  executed.  The  case  was  this  : 
Debt  iu  the  Common  Pleas  on  an  agreement  between  the  plaintiff 
and  defendant  that  plaintiff  should  marry  one  Alice,  the  defendant's 
daughter,  on  which  marriage  defendant  would  give  plaintiff  100 
marks.  Averment  that  the  marriage  had  taken  place  and  the  de- 
fendant refused  to  pay.  Danvers  J.  said  :  "  The  defendant  has 
Quid  pro  quo  :  for  he  was  charged  with  the  marriage  of  his  daughter 
and  by  the  espousals  he  is  discharged,  so  the  plaintiff  has  done  what 
was  to  be  paid  for.  So  if  I  tell  a  man,  if  he  will  carry  twenty 
quarters  of  wheat  of  my  master  Prisot's  to  G.,  he  shall  have  40s., 
and  thereupon  he  carry  them,  he  shall  have  his  action  of  debt  against 
me  for  the  40s. ;  and  yet  the  thing  is  not  done  for  me,  hut  only  by  my 
oommand:  so  here  he  shows  that  he  has  performed  the  espousals, 
and  so  a  good  cause  of  action  has  accrued  to  him  :  otherwise  if  he 
had  not  performed  them "  (6).  Moile  J.  agreed  :  Prisot  C.J.  and 
Danby  J.  thought  such  an  action  not  maintainable  except  on  a 
specialty,  and  an  objection  was  also  taken  to  the  jurisdiction  on  the 
ground  of  marriage  being  a  spiritual  matter :  the  case  was  adjourned 
and  the  result  is  not  stated.  It  is  pretty  clear  however  that  Danvers 
at  any  rate  had  grasped  the  leading  and  characteristic  point  of  the 
modern  learning  of  Consideration — namely,  that  when  a  thing  is 
done  at  a  man's  request,  the  law  does  not  ask  whether  it  is  for  his 
apparent  benefit,  but  takes  it  as  against  him  to  be  of  the  value  he 
lias  himself  chosen  to  put  upon  it.  The  word  is  not  here  used,  but 
the  thing  is  expressed  by  Quid  pro  quo :  so  it  is  in  an  interesting 
case  of  the  same  year,  where  a  bond  given  for  an  assignment  of 
debts  was  decreed  in  Chancery  to  be  cancelled,  for  the  reason  that 
no  duty  (c)  was  vested  in  the  assignee  by  the  assignment,  so  that  he 

{a)  So  far  as  I  know,  and,  what  (c)  Sic  in  the  boo'i :  the  word  is 

is  much  more,  so  far  as  Du  Cange  here    and   elsewhere    used   with    a 

knew,  quid  pro  quo  does  not  occur  double  aspect,  like  olUjatio,  as  d(jbt 

iu  Continental  documents.  still  is. 

{b)  W.  37  H.  VI.  8,  pi.  18. 
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had  not  Quidj^ro  quo  for  his  bond.  (An  assignment  of  debts  not  being 
by  way  of  satisfaction  or  security  for  an  existing  debt  was  not  then 
recognized  as  valid  even  in  equity)  (a).  In  an  earlier  case  of  assumpsit 
for  not  building  a  mill  as  promised  (6),  the  objection  was  taken 
that  it  did  not  appear  what  the  builder  was  to  have  for  his  work. 
But  here,  probably,  the  idea  is  not  that  there  must  be  quid  pro  quo 
to  support  the  promise,  but  that  without  reward  there  can  be  no 
relation  of  hiring  and  service  to  found  the  duty  of  doing  the  work 
properly.  Some  time  later  we  find  the  principle  expressed  thus :  If 
I  promise  J.  S.  a  certain  sum  for  the  commons  [board]  of  J.  D. 
an  action  of  debt  lies  for  this,  "  car  la  ley  intend  que  J.  S.  est  un 
tiel  pier  (|ue  service  jeo  aie  advantage "  (c).  In  the  Doctor  and 
Student  (a.d.  1530)  we  find  substantially  the  modern  doctrine, 
though  this  last  point  is  not  particularly  mentioned.  The  following 
passage  shows  that  the  notion  oi  nudum  pactum  was  then  completely 
transformed  : — 

"  And  a  nude  or  naked  promise  is  where  a  man  promiseth  another  Doctor 
to  give  him  certain  money  such  a  day,  or  to  build  an  house,  or  to  do  *°<^ 
him  such  certain  service,  and  nothing  is  assigned  for  the  money,  for 
the  building,  nor  for  the  service  ;  these  be  called  naked  promises 
because  there  is  nothing  assigned  why  they  should  be  made  ;  and  I 
think  no  action  lieth  in  those  cases,  though  they  be  not  performed." 
(Dial.  2,  c.  24.) 

Not  many  lines  below  this  passage  the  ico)xl  Consideration  is  used,  Argu- 
but  by  the  Doctor,  i.e.  the  canonist,  and  it  seems  doubtful  whether  ™^"*^  ^^ 
it  is  used  as  a  technical  term.     So  far  as  we  know,  the  first  full  ^^^^  ^._  ° 
discussion  of  Consideration  by  that  name  is  in  Plowden's  report  of  Strotton, 
Sharington  v.  Strotton  (Mich.  7  &  8  Eliz.)  {d).     The  question  in  the  ^^^"f^r  ''  ^ 
case  was  whether  natural  love  and  afl'ection  was  a  good  consideration 
to  support  a  covenant  to  stand  seised  to  uses.     The  action  was  tres- 
pass, and  the  defendants  justified   as   servants  entitled  under  the 
covenant.     The   argument   for   the   plaintifts   insists   on  "  value  or 
recompense "  as   the   essence   of  Consideration,   and    shows  a  full 
understanding  of  the  law  in  its  modern  sense.     Among  other  cases 
marrying  the  promisor's  daughter  at  his  request  is  put  as  a  good 
consideration.     The  argument  for  the  defendants  is  long  and  desul- 
tory, and  goes   into  much  irrelevant   matter   about   Aristotle,  the 
utiUty  of  marriage,  and  the  Law  of  Nature  :  and  the  notion  is  brought 

(a)  Hil.  37  H.  VI.  13,  pi.  3.    See  (c)  1  Rol.  Ab.  593,  pi.  7,  citing  17 
p.  701,  below.  E.  IV.  5  (arg.);  and  see  other  cases 

[b)  3  H.  VI.   3G,    pi.  33  (p.  142,  and  dicta  there  collected, 
above).  (,d)  Plowd.  298,  302. 
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in  that  the  consideration  for  a  promise  must  show  some  apparent 
benefit  to  the  promisor :  it  is  said  that  a  promise  to  pay  money  in 
consideration  of  marriage,  such  as  above  mentioned,  would  be  nudum 
pactum  but  for  regard  to  Nature.     It  is  also  said  that  every  deed 
imports  a  consideration,  viz.,  the  will  of  him  that  made  it.    But  this 
seems  a  desperate  argument.     For  it  must  be  remembered  that  the 
common  law  rule  of  a  deed  wanting  no  consideration  at  all  was  in- 
applicable (a).     Before   the   Statute   of  Uses  a  merely  gratuitous 
agreement  or  declaration  of  uses  without  any  transfer  of  legal  pos- 
session was  ineffectual  to  create  a  use  even  if  made  by  deed:  and  the 
Statute  executes  a  legal  estate  only  where  before  the  Statute  there 
would  have  been  a  use  enforceable  in  equity.     In  the  result  the 
Court  held  that  the  covenant  was  effectual  to  transfer  the  use,  natural 
love  and  affection  being  a  sufiicient  consideration  to  support  it.    It 
does  not  appear  whether  they  were  prepared  to  go  the  whole  length 
of  the  argument  for  the  defendants  and  hold  natural  love  and  affection 
a  good  consideration  for  contracts  of  all  sorts. 
Suggested       As  is  well  shown  by  this  case,  the  question  of  Consideration  was  of 
Tfif         importance  in  the  learning  of  Uses  before  the  statute  (b).    And  the 
doctrine       reflection  is  obvious  that  both  the  general  conception  and  the  name  of 
in  equity.    Consideration  might  have  had  their  origin  in  the  Court  of  Chancery 
and  the  law  of  uses,  and  have  been  thence  imported  into  the  law  of 
contracts  rather  than  developed  by  the  common  law  courts.    On  this 
hypothesis  a  connexion  with  the  Eoman  causa  may  be  suggested  with 
some  plausibility  (c).    But  it  may  be  answered  that  in  the  Chancery 
itself  the  idea  was  an  innovation.     Sharington  v.  Strotton  was  argued 
on  principle  without  any  reference   to  precedents.     Mr.  Ames  even 
thinks  the  borrowing  was  the  other  way  (d). 
Connexion      Judge  O.  W.  Holmes  has  again  put  forward  a  quite  different  theory 
of  quid  pro  Qjf  |.|-^g  origin  of  Consideration,  which  he  regards  as  nothing  else  than 
action  of     ^  generalization  from  the  technical  requirements  of  the  action  of  debt 
debt.  in  its  earlier  form  (The  Common  Law,  chapter  on  History  of  Contract, 

pp.  253,  sqq.;  Early  English  Equity,  L.  Q.  R.  i.  162).  One  mode  of 
proving  a  debt  was  by  the  oath  of  sufficient  men,  as  one  mode  of 
defence  was  by  the  corresponding  process  of  compurgation,  which 
imder  the  name  of  wager  of  law  survived  into  the  present  century. 
These  men  are  the  "  good  suit  "  of  our  medifeval  practice :  inde  i)ro- 

[a]  The  passage  is  cited  in  some  still, 

modern  books  a?  an  illustration  of  or  (c)  This   was   formerly  my   own 

authority  for  that  rule,  but  mani-  view,    and   has   lately   been  main- 

festly  ^Jcr  incuriam.  tained     with     fresh     reasons     and 

{}))    Only    the    precautions    long  authorities  by  Mr.  Salmond   in   L. 

embodied  in  the   practice   of   con-  Q.  R.  iii.  166. 

veyancers  prevent  it  from  being  so  (d)  Harvard  Law  Rev.  ii.  18, 
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ducit  sectam  is  the  common  style.  How  this  may  be  connected  with 
the  modern  doctrine  of  simple  contracts  is  best  told  in  Mr.  0.  W. 
Holmes's  own  words  : — 

"  The  rule  that  witnesses  could  only  swear  to  facts  within  their 
knowledge,  coupled  with  the  accident  that  these  witnesses  were  not 
used  in  transactions  which  might  create  a  debt,  except  for  a  par- 
ticular fact,  namely,  the  delivery  of  property,  together  with  the  further 
accident  that  this  delivery  was  quid  pro  quo,  was  equivalent  to  the 
rule  that  when  a  debt  was  proved  by  witnesses  there  must  be  quid 
irro  quo.  But  these  debts  proved  by  witnesses  instead  of  by  deed  are 
what  we  call  simple  contract  debts,  and  thus  beginning  with  debt, 
and  subsequently  extending  itself  to  other  contracts,  is  established 
our  peculiar  and  most  important  doctrine  that  every  simple  contract 
must  have  a  consideration.  This  was  never  the  law  as  to  debts  or 
contracts  proved  in  the  usual  way  by  the  defendant's  seal,  and  the 
fact  that  it  applied  only  to  obligations  wliich  were  formerly  estab- 
lished by  a  procedure  of  limited  use  goes  far  to  show  that  the 
connection  with  procedure  was  not  accidental. 

"The  mode  of  proof  soon  changed,  but  as  late  as  the  reign  of 
Queen  Elizabeth  we  find  a  trace  of  this  original  connection.  It  is 
said,  'But  the  common  law  requires  that  there  should  be  a  new  cause 
{i.e.  consideration),  whereof  the  country  may  have  intelligence  or 
knowledge  for  the  trial  of  it,  if  need  be,  so  that  it  is  necessary  for 
the  public  weal'  {a).  Lord  Mansfield  showed  his  intuition  of  the 
historical  grounds  of  our  law  when  he  said,  *I  take  it  that  the 
ancient  notion  about  the  want  of  consideration  was  for  the  sake  of 
evidence  only  ;  for  when  it  is  reduced  into  writing,  as  in  covenants, 
specialties,  bonds,  &c.,  there  was  no  objection  to  the  want  of  con- 
sideration '  {})). 

"  If  it  should  be  objected  that  the  preceding  argument  is  necessarily 
confined  to  debt,  whereas  the  requirement  of  consideration  applies 
equally  to  all  simple  contracts,  the  answer  is,  that  in  all  probability 
the  rule  originated  with  debt,  and  spread  from  debt  to  other  con- 
tracts."    (The  Common  Law,  pp.  258,  259.) 

Some  of  the  steps  in  the  process  thus  sketched  out  are  conjectural, 
and  it  is  not  clear  that  the  proof  per  scdam  had  not  become  of  little 
account,  in  the  King's  Court  at  all  events,  before  the  constructive 
epoch  of  the  Common  Law  had  fairly  set  in,  (Glanv.  X.  c.  17  ; 
Bracton,  fo.  400  &,  §  9  ;  see  Mr.  Holmes's  remarks  on  these  passages, 
pp.  257,  262  of  his  book.)  There  may  have  been — I  am  fortified  by 
Mr.  Ames's  conclusion,  after  a  much  more  exhaustive  research  than 

(a)  Sharington  v.  Strotton,  Plow-  (h)  Pillans  v.  Van  Mierop   (1765) 

den,  298,  at  p.  302,  M.  7  &  8  Eliz.  3  Burrows,  1663,  1669. 
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my  own,  in  thinking  there  was— greater  complication  of  influences 
than  we  can  now  trace  in  detail.  It  is  certain,  on  any  view,  that  it 
was  long  before  assumpsit  got  clear  of  its  early  association  with 
trespass  and  was  understood  to  be  in  substance  an  action  of  contract. 
On  the  other  hand  the  apparently  indefinite  range  of  assumpsit, 
when  once  the  gulf  between  misfeasance  and  mere  nonfeasance  was 
bridged,  must  have  reacted  on  the  idea  of  Consideration,  whence- 
soever  it  had  come,  by  making  the  need  for  its  application  more 
sharply  felt.  Again,  the  action  of  assumpsit  was  a  special  kind  of 
trespass  on  the  case,  an  action  for  damages  incurred  by  the  plaintiff 
through  the  defendant's  failure  in  a  duty  voluntarily  "  assumed  "  by 
him ;  and  one  kind  of  action  on  the  case  which  contributed  to  the 
development  of  assumpsit  was  the  action  of  deceit,  founded  expressly  on 
the  plaintiff's  actual  damage  incurred  through  the  defendant's  fraud. 
Here  we  have  already  the  germ  of  the  "  detriment  to  the  promisee  " 
— the  loss  of  at  least  some  legal  advantage  of  position,  as  distin- 
guished from  the  mere  disappointment  of  an  expectation — which  is 
now  accepted  as  being  the  essence  of  Consideration.  Judge  Hare  in 
his  treatise  on  Contracts,  and  Mr.  Ames  in  the  Harvard  Law  Review, 
have  insisted  with  much  force  on  this  aspect  of  the  history. 

On  the  whole  it  would  appear  that  the  quid  pro  quo  of  Debt 
remained,  in  strictness,  what  it  was  before,  but  for  all  practical 
purposes  w^as  merged  in  the  wider  generalization  derived  from 
Assumpsit  ;  and  that  the  "  detriment  to  the  promisee "  which  is 
essential  to  Assumpsit  was  independently  developed  as  the  criterion 
of  a  duty  arising,  in  its  original  conception,  not  from  a  promise  at 
all.  The  exact  influence  of  civilian  usage,  or  the  Romanizing 
theories  of  a  few  such  students  as  Bracton,  must  be  left  as  a  matter 
of  feeling  rather  than  of  proof.  For  my  own  part  I  have  found 
myself,  as  time  goes  on,  rather  less  than  more  disposed  to  make 
Romanist  elements  bear  up  any  substantial  part  of  the  structure  of 
the  Common  Law. 


1.  Cases 
where 
a  direct 
assign- 
meut  only 
is  in  ques- 
tion. 


Note  F.  (p.  20G). 
Early  Authorities  on  Assignments  of  Glioses  in  Action. 

In  Mich.  3  Hen.  IV.  8,  pi.  34,  is  a  case  where  a  grantee  of  an 
annuity  from  the  king  sued  on  it  in  his  own  name.  No  question 
seems  to  have  been  raised  of  his  right  to  do  so. 

In  Hil.  37  Hen.  VI.  13,  pi.  3  (see  p.  676  above),  it  appears  that 
by  the  opinion  of  all  the  justices  an  assignment  of  debts  was  no 
consideration  (quid  i)ro  quo)  for  a  bond,  forasniu  ch  as  no  duty  was 
thereby  vested  in  the  assignee  :  and  the  Court  of  Chancery  acted  on 


ASSIGNMENTS  OF  CHOSES  IN  ACTION.  699 

til  at  opinion  by  decreeing  the  bond  to  be  delivered  up.  It  may- 
be noted  in  passing  that  the  case  is  otherwise  interesting,  as  it 
shows  pretty  fully  the  relations  then  existing  between  the  Court  of 
Chancery  and  the  Courts  of  Common.  Law,  and  the  cardinal  doctrine 
that  the  jurisdiction  of  equity  is  wholly  personal  is  stated  with 
emphatic  clearness. 

In  Hil.  21  Ed.  IV.  84,  pi.  38,  the  question  was  raised  whether  an 
annuity  for  life  granted  without  naming  assigns  could  be  granted 
over  ;  and  the  dictum  occurs  that  the  right  of  action,  whether  on  a 
bond  or  on  a  simple  contract,  cannot  be  granted  over. 

Mich.  39  Hen.  VI.  26,  pi.  36.  If  the  king  grant  a  duty  due  to 
him  from  another,  the  grantee  shall  have  an  action  in  his  own  name: 
"  et  issint  ne  pioit  md  autre /aire." 

So  Mich.  2  Hen.  VII.  8,  pi.  25.  "Le  Roy  poit  granter  sa  accion  ou 
chose  qui  gist  en  accion ;  et  issint  ne  poit  mil  auter  person." 

In  Roll  Abr.  Action  sur  Case,  1.  20,  pi.  12,  this  case  is  stated  to 
have  been  decided  in  B.  R.,  42  Eliz.,  between  Mowse  and  Edney,^er 
curiam :  A.  is  indebted  to  B.  by  bill  (i.e.,  the  now  obsolete  form  ol 
bond  called  a  single  bill),  and  B.  to  C.  B.  assigns  A.'s  bill  to  C, 
Forbearance  on  C.'s  part  for  a  certain  time  is  no  consideration  for  a 
promise  by  A.  to  pay  C.  at  the  end  of  that  time  (s.  ik  contra,  ih.  29, 
pi.  60)  :  for  notwithstanding  the  assignment  of  the  bill,  the  property 
of  the  debt  remains  in  the  assignor. 

In  none  of  these  cases  is  there  a  word  about  maintenance  or  public 
policy.  On  the  contrary,  it  appears  to  be  assumed  throughout  that 
the  impossibility  of  effectually  assigning  a  chose  in  action  is  inherent 
in  the  legal  nature  of  things.  Finally,  in  Termes  cle  la  Ley,  tit. 
Chose  in  Action,  the  rule  is  briefly  and  positively  stated  to  this  effect: 
Things  in  action  which  are  certain  the  king  may  grant,  and  the 
grantee  have  an  action  for  them  in  his  own  name  :  but  a  common 
person  can  make  no  grant  of  a  thing  in  action,  nor  the  king  himself 
of  such  as  are  uncertain.     No  reason  is  given. 

The  exception  in  favour  of  the  Crown  may  perhaps  be  derived 
from  the  universal  succession  accruing  to  the  Crown  on  forfeitures. 
This  would  naturally  include  rights  of  action,  and  it  is  easy  to 
understand  how  the  practice  of  assigning  over  such  rights  might 
spring  up  without  much  examination  of  its  congruity  with  the  legal 
principles  governing  transactions  between  subjects. 

Before  the  expulsion  of  the  Jews  under  Edward  I.  they  were 
treated  as  a  kind  of  serfs  of  the  Crown  {tayllablcs  aii  Roy  come  les 
soens  serfs  et  a  mil  autre:  Statutes  of  Jewry,  temp,  incert.,  dated  by 
Prynne  3  Ed.  I.),  and  the  king  accordingly  claimed  and  exercised  an 
arbitrary  power  of  confiscating,  releasing,  assigning,  or  licensing  them 
to  assign,  the  debts  due  to  them.     Cp.  charter  of  Frederick  II.,  Pet. 
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2.  Cases 
where  the 
right  of  an 
assignee 
to  sue  in 
the  name 
of  the 
assignor 
was  in 
question. 


de  Vineis  Epist.  lib,  6,  no.  12  :  "  omnes  et  singuli  ludaei  degentes 
ubique  per  terras  nostrae  iurisdictioni  subiectas  Christianae  legis  et 
Imperii  praerogativa  servi  sunt  nostrae  Camerae  speciales."  And  see 
on  this  subject  Y.  B.  33  Ed.  I.  pp.  xli,  355,  and  Prynne's  "  Short 
Demurrer  to  the  Jews,"  &c.  (Lond.  1656,  a  violent  polemic  against 
their  re-admission  to  England),  2Mssim. 

In  Hil,  9  Hen.  VI.  64,  pi.  17,  Thomas  Rothewel  sues  J.  Fewer  for 
maintaining  W.  H.  in  an  action  of  detinue  against  him,  Rothewel, 
for  "  un  box  ove  charters  et  muniments."  Defence  that  W.  H.  had 
granted  to  Fewer  a  rentcharge,  to  which  the  muniments  in  question 
related,  and  had  also  granted  to  Fewer  the  box  and  the  deeds,  then 
being  in  the  possession  of  Eothewel  to  the  use  of  W.  H.,  wherefore 
Fewer  maintained  W.  H.,  as  he  well  might.  To  this  Faston,  one  of 
the  judges,  made  a  curious  objection  by  way  of  dilemma.  It  was  not 
averred  that  W.  H.  was  the  owner  of  the  deeds,  but  only  that  Rothewel 
had  them  to  his  use  ;  and  so  the  property  of  them  might  have  been 
in  a  stranger  :  "  ctissint  ceo  fait  chose  en  accion  et  issint  tout  void"  : 
the  precise  meaning  of  these  words  is  not  very  clear,  but  the  general 
drift  is  that,  for  anything  that  appeared,  W.  H.  had  no  assignable 
interest  whatever  ;  and  it  looks  as  if  the  strong  expression  tout  void 
was  meant  to  take  a  higher  ground,  distinguishing  between  a  trans- 
action impeachable  for  maintenance  and  one  wholly  ineffectual  from 
the  beginning.  But  if  W.  H.  was  the  true  owner,  Faston  continued, 
then  the  whole  property  of  the  deeds,  &c.,  passed  to  Fewer,  who 
ought  to  have  brought  detinue  in  his  own  name  (a).  Babington 
C.J.  and  Martyn  J.,  the  other  judges  present,  were  of  a  contrary 
opinion,  holding  that  any  real  interest  in  the  matter  made  it  lawful 
to  maintain  the  suit.  The  attempt  to  assign  a  chose  in  action  is 
here  compared  by  the  counsel  for  the  plaintiff  to  the  grant  of  a 
reversion  without  attornment  ;  showing  that  the  personal  cliaracter 
of  the  relation  was  considered  the  ground  of  the  rule  in  both  cases. 

In  Mich.  34  Hen.  VI.  30,  pi.  15,  Robert  Horn  sued  Stephen 
Foster  for  maintaining  the  administrators  of  one  Francis  in  an  action 
against  him,  R.  Horn  :  the  circumstances  being  that  Horn  was 
indebted  to  Francis  by  bond,  and  Francis  being  indebted  to  Stephen 
in  an  equal  sum  assigned  the  debt  and  delivered  the  bond  to  him, 
authorizing  him,  if  necessary,  to  sue  on  it  in  his  (Francis')  name, 
to  which  Horn  agreed  ;  and  now  Francis  had  died  intestate,  and 
Stephen  was  suing  on  the  bond  in  the  name  of  the  administrators 


(a)  Another  argument  put  by  the 
plaintiff's  counsel,  though  not  very 
material,  is  too  quaint  to  be  passed 
over  :  Whatever  interest  Fewer 
might  have  had  by  the  grant  of  the 


rent  and  the  deeds  relating  to  it, 
yet  he  had  none  in  the  box,  and 
therefore  in  respect  of  the  box,  at 
all  events,  there  was  unlawful 
maintenance  on  his  part. 
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with  their  consent.  And  this  being  pleaded  for  the  defendant,  was 
held  good.  Prisot,  in  giving  judgment,  compared  the  case  of  the 
cestui  que  use  of  lands,  whether  originally  or  claiming  by  purchase 
through  him  to  whose  use  the  feoffment  was  originally  made,  taking 
part  in  any  suit  touching  the  lands.  On  this  Fitzherbert  remarks 
(Mayntenaicns,  14)  "  ^ota  icy  que  per  ceo  il  semhle  que  un  duite  puii 
estre  assigne  pour  satisfaction.^'  So  it  is  said  in  Hil.  15  Hen.  VII.  2, 
pi.  3,  that  if  one  is  indebted  to  me,  and  deliver  to  me  an  obligation 
in  satisfaction  of  the  debt,  wherein  another  is  bound  to  him,  I  shall 
sue  in  my  debtor's  name,  and  pay  my  counsel  and  all  things  incident 
to  the  suit ;  and  so  may  do  he  to  whom  the  obligation  was  made,  for 
each  of  us  may  lawfully  interfere  in  the  matter. 

Brooke,  Abr.  140  h,  observes,  referring  to  the  last- mentioned  case  : 
"  Et  sic  vide  que  chose  in  accion  poet  estre  assigns  oustre  pur  loyal 
cause,  come  iust  det,  mez  nemy  pur  maintenance."  This  form  of 
expression  is  worth  nothing,  as  showing  that  assignment  of  a  chose 
in  action  meant  to  the  writer  nothing  else  than  empowering  the 
assignee  to  sue  in  the  assignor's  name.  He  was  at  no  pains  to  explain 
that  he  did  not  mean  to  say  the  assignee  could  sue  in  his  own  name; 
for  he  did  not  think  any  one  could  suppose  he  meant  to  assert  such 
a  plainly  impossible  proposition. 

It  was  long  supposed  (as  is  implied  in  Fitzherbert's  and  Brooke's 
language)  that  the  assignment  of  a  debt  by  way  of  sale,  as  opposed 
to  satisfaction  of  an  existing  liability,  was  maintenance.  Even  under 
the  Restoration  the  Court  of  Chancery  would  not  protect  the  assign- 
ment of  any  chose  in  action  unless  in  satisfaction  of  some  debt  due 
to  the  assignee :  Freem.  C.  C.  145,  pi.  185,  see  Prof  Ames  in  Harv. 
Law  Rev.  i.  6,  note. 

This  evidence  seems  sufficient  to  establish  with  reasonable 
certainty  the  statement  in  the  text,  and  to  convert  what  was  a  not 
improbable  conjecture  a  priori  into  historical  fact.  The  historical 
difficulty  is  one  which  extends  to  the  whole  of  our  law  of  contract, 
namely,  that  of  tracing  any  continuity  of  general  principles  in  the 
interval  between  the  Romanized  expositions  of  them  in  Bracton  and 
Britton  and  their  first  appearance  in  a  definitely  English  form. 


Note  G.  (p.  286). 
Occupations,  dealings,  d;c. ,  regulated  or  restrained  hy  statute. 

(The  list  here  given  is  probably  not  complete.  A  certain  number 
of  the  references  have  been  taken  from  the  Index  to  the  Revised 
Statutes  without  further  verification.  The  occasional  asterisks 
mean  that  further  remarks  on  the  Act  or  matter  thus  denoted  will 
be  found  in  the  chapter  on  Agreements  of  Imperfect  Obligation.) 
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Apothecaries.     55  Geo.  3,  c.  194 ;  37  &  38  Vict.  c.  34. 
Attorneys.     See  Solicitors. 

Bankers.  3  &  4  Wm.  4,  c.  98  ;  7  &  8  Vict.  c.  32  ;  8  &  9  Vict. 
c.  76  ;  17  &  18  Vict.  c.  83.     See  Lindley  on  Partnership,  95. 

Breivers.  Inland  Revenue  Act,  1880,  43  &  44  Vict.  c.  20,  Part  2, 
48  &  49  Vict.  c.  51. 

Brokers.     6  Ann.  c.   68  (Rev.  Stat.)  ;  57  Geo.  3,  c.  Ix. ;  rep.  in 
part,  33  &  34  Vict.  c.  60.     Bmit/i  v.  Lindo  (1858)  4  C.  B.  N.  S.  395, 
5  ib.  587  ;  27  L.  J.  C.  P.  196,  335. 
Building.     See  Metropolitan. 
Cattle.    (Sale  in  London)  31  Geo.  2,  c.  40. 

Chain   Cables  and  Anchors.     (Sale  forbidden  if  not  tested  and 
stamped)  34  &  35  Vict.  c.  101,  s.  7  ;  37  &  38  Vict.  c.  51. 
Chemists.     See  Poisons  (Sale  of). 

Chimriey  Sweepers  must  take  out  a  certificate,  and  are  liable  to 
penalties  if  they  exercise  their  business  without  one  :  38  &  39  Vict, 
c.  70. 

Clergij.     Charging  benefices  forbidden,  13  Eliz.  c.  20  ;  Ex  parte 
Arrowsmilh  (1878)  8  Ch.  D.  96,  47  L.  J.  Bk.  46.    Trading  forbidden, 
1  &  2  Vict.  c.  106.     S^ipra,  pp.  282,  283. 
Coals.     (Sale  in  London)  1  &  2  Vict.  c.  cli. 
Coal  Mines  Regulation  Act,  1887,  50  &  51  Vict.  c.  58,  Part  1. 
Companies.     (Formation  of :  partnerships  of  more  than  ten  per- 
sons for  banking,  or  twenty  for  other  purposes,  must,  if  not  otherwise 
privileged,  be  registered  under  the  Act)  Companies  Act,  1862,  s.  4. 
As  to  what  is  an  association  for  the  acquisition  of  gain  within  that  s., 
see  Smith  v.  Anderson  (1880)  15  Ch.  Div.  247,  50  L.  J.  Ch.  39,  over- 
ruling S^kes  v.  Beadon  (1879)  11  Ch.  D.  170,  48  L.  J.  Ch.  522. 
Conveyancers.     33  &  34  Vict.  c.  97,  s.  60.     Supra,  p.  283. 
Dangerous  Goods  (importation,  manufacture,  sale,  and  carriage). 

Nitro-glycerine,  &c.     Explosives  Act,  1875,  38  Vict.  c.  17. 
Petroleum,  &c.  34  &  35  Vict.  c.  105. 

Generally  :  Explosive  Substances  Act,  1883,  46  Vict.  c.  3  (but 
this  has  only  a  remote  bearing  on  any  contract). 

Excise.  General  regulations  as  to  trades  and  businesses  subject  to 
laws  of — 

7  &  8  Geo.  4,  c.  53.  4  &  5  Vict.  c.  20. 

4  &  5  Wm.  4,  c.  51.  26  &  27  Vict.  c.  33,  s.  15. 

3  &,  4  Vict.  c.  17.  30  &  31  Vict.  c.  90,  s.  17. 

48  &  49  Vict.  c.  51,  ss.  7-10.     50  &  51  Vict.  c.  15,  s.  4. 
Game  (sale  of).     1  &  2  Wm.  4,  c.  32.     Porritt  v.  Baker  (1855)  10 
Ex.  759. 

Gaming  Securities.     5  &  6  Wm.  4,  c.  41. 

Goldsmiths.     17  &  18  Vict.  c.  96  (and  several  earlier  Acts). 


STATUTORY  RESTRICTIONS  ON  CONTRACT. 

Gunpowder  (manixfacture  and  keeping).  Explosives  Act,  1875, 
38  &  39  Vict.  c.  17. 

Insurance  (Life).  Assured  must  have  interest,  14  Geo.  3,  c.  48. 
The  statute  is  a  defence  for  the  insurers,  but  if  they  choose  to  pay 
on  an  insurance  without  interest  the  title  to  the  insurance  moneys 
as  between  other  persons  is  not  affected  :  Worthington  v.  Curtis 
(1875)  1  Ch.  Div.  419,  45  L.  J.  Ch.  259,  see  p.  363,  supra. 

(Marine).  The  like  :  insurances  of  goods  on  British  ships, 
"  interest  or  no  interest,  or  without  further  proof  of  interest  than 
the  policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit  of 
salvage  to  the  assurer,"  are  made  void  by  19  Geo.  2,  c.  37.  See  notes 
to  Goram  v.  Su-eeting,  2  Wms.  Saund.  592-7.  The  prohibition  of 
this  statute  extends  to  policies  on  profit  and  commission  :  AllMns  v. 
j2C2)e  (1877)  2  C.  P.  D.  375,  46  L.  J.  C.  P.  824. 
.   *  Kequirement  of  stamped  policy,  30  &  31  Vict.  c.  23. 

Intoxicating  Liquors.  Licensing  Acts,  1872-1874,  35  &  36  Vict, 
c.  94,  and  37  &  38  Vict.  c.  49  (and  several  earlier  Acts). 

Landlord  and  Tenant.  Property  Tax  :  5  &  6  Vict.  c. 
Lamb  v.  Brewster  (1879)  4  Q.  B.  Div.  607,  48  L.  J. 
Ground  game  :  43  &  44  Vict.  c.  47,  s.  3. 

Lotteries.  Forbidden  by  10  Wm.  3,  c.  23  (Rev.  Stat. : 
a  series  of  penal  statutes,  of  which  the  last  is  8  &  9  Vict. 

Marine  Store  Dealers.  Public  Stores  Act,  1875,  38  &  39  Vict.  c.  25, 
ss.  9-11. 

*  Medical  Practitioners.  21  &  22  Vict.  c.  90,  22  Vict.  c.  21,  23  & 
24  Vict.  cc.  7,  66,  49  &  50  Vict.  c.  48. 

Metropolitan  Buildings.     18  &  19  Vict.  c.  122,  25  &  26  Vict.  c.  102. 

Money.  Contracts,  &c.,  must  be  made  in  terms  of  some  currency. 
Coinage  Act,  1870,  33  Vict,  c,  10,  s.  16. 

Old  Metal.  (Minimum  quantities  to  be  bought  at  one  time  by 
dealer  in)  Prevention  of  Crimes  Act,  1871,  34  &  35  Vict.  c.  112,  s.  13. 

Paumhrokers.     35  &  36  Vict.  c.  93.     Supra,  p.  283. 

Poison  (sale  of).  31  &  32  Vict,  c,  121,  s.  17,  and  see  32  &  33  Vict, 
c.  117,  s.  3.  Berry  v.  Henderson  (1870)  L.  R.  5  Q.  B.  296,  39 
L.  J.  M.  C.  77. 

Postage  Stamps.  47  &  48  Vict.  c.  76,  s.  7,  makes  it  an  offence  to 
deal  in  or  sell  any  fictitious  stamp  (including  imitations  of  colonial 
and  foreign  stamps). 

Printing.  32  &  33  Vict.  c.  24.  Bensley  v.  Bignold  (1822)  5  B.  & 
Aid.  335,  supra,  p.  279. 

Puhlic  Office  (sale  forbidden).  5  &  6  Edw^  6,  c.  16 ;  3  Geo.  1, 
c.  15  ;  49  Geo.  3,  c.  126  ;  53  Geo.  3,  c.  54  ;  1  &  2  Geo.  4,  c.  54  ;  see 
Grceme  v.  Wroughton  (1855)  11  Ex.  146,  24  L.  J.  Ex.  265  ;  and 
Benjamin,  507. 
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Beligious  Opmions  (expression  of).  9  Wm.  3,  c.  35  (Rev.  Stat.  : 
al.  c.  32).  See  Cowan  v,  Milbourn  (1867)  L.  R.  2  Ex.  230,  36 
L.  J,  Ex.  124. 

Seamen.  Sale  of  or  charge  upon  wages  or  salvage  invalid,  17  &  18 
Vict.  c.  104,  s.  233. 

Shipping  (passenger  steamers).  Voyage  without  Board  of  Trade 
certificate  unlawful,  Merchant  Shipping  Act,  1854  (17  &  18  Vict. 
c.  104),  s.  318.  Dudgeon  v.  Pembroke  (1874)  L.  R.  9  Q.  B.  581,  43 
L.  J.  Q.  B.  220. 

Simx)ny.  Purchase  of  next  presentation,  13  Ann.  c.  11  (Rev. 
Stat :  aL  12  Ann.  Stat.  2,  c.  12).  The  purchase  of  a  life  estate  in 
an  advowson  is  not  within  the  statute,  and  the  purchaser,  if  a 
clerk,  may  offer  himself  for  admission  on  the  next  avoidance  ;  Walsh 
V.  Bishop  of  Lincoln  (1875)  L.  R.  10  C.  P.  518,  44  L.  J.  C.  P.  244. 

Slave  Trade.  Illegal,  and  contracts  relating  to  avoided,  5  Geo.  4, 
c.  113,  6  &  7  Vict.  c.  88.  As  to  construction  of  the  statutes  on  con- 
tracts made  abroad,  Santos  v.  IlUdge  (1860)  6  C.  B.  N.  S.  841,  28  L. 
J.  C.  P.  317,  in  Ex.  Ch.  8  C.  B.  N.  S.  861,  29  L.  J.  C.  P.  348. 

Solicitors.  23  &  24  Vict.  c.  127.  Unqualified  persons  are  for- 
bidden to  practise,  and  a  solicitor  omitting  to  take  out  annual 
certificate  cannot  recover  costs.  Special  agreements  in  writing 
between  solicitor  and  client  as  to  remuneration  are  now  valid,  33  & 
34  Vict.  c.  28,  ss.  4-15,  if  not  in  the  nature  of  champerty,  s.  11  : 
*  they  cannot  be  sued  upon,  but  may  be  enforced  or  set  aside  in  a 
discretionary  manner  on  motion  or  petition,  ss.  8,  9.  See  Bees  v. 
Williams  (1875)  L.  R.  10  Ex.  200,  44  L.  J.  Ex.  116.  A  promise  to 
charge  no  costs  at  all  in  the  event  of  losing  the  action  is  good  apart 
from  the  statute,  and  is  not  touched  by  s.  11.  Jennings  v.  Johnson 
(1873)  L.  R.  8  C.  P.  425.  As  to  non-contentious  business,  this  Act 
is  superseded  by  the  Solicitors'  Remuneration  Act,  1881,  44  &  45 
Vict.  c.  44. 

Sjnrits,  dec.  (sale  of).  *  In  small  quantities,  24  Geo.  2,  c.  40,  s.  12 
(Tippling  Act) ;  25  &  26  Vict.  c.  38  ;  30  &  31  Vict.  c.  142,  s.  4.  To 
passengers  on  ship  during  voyage,  18  &  19  Vict.  c.  119,  s.  62. 

Spirits  (methylated).  As  to  making,  warehousing,  sale,  &c.  :  18 
&  19  Vict.  c.  38  (and  several  later  Acts). 

Sunday.  Work  in  ordinary  callings  by  tradesmen,  &c.,  and  public 
sales  by  any  person  on  Sunday  forbidden,  29  Car.  2,  c.  7.  See 
Beujamin  on  Sale,  537-9. 

Tobacco.  Growing  tobacco  is  forbidden  by  12  Car.  2,  c.  34,  1  &  2 
"Will.  4,  c.  13  (extending  the  prohibition  to  U.K.)  :  and  the  tobacco 
trade  is  further  regulated  by  a  great  number  of  Customs  and  Excise 
Acts. 

*  Trade  Union  Contracts,  34  &  35  Vict,  c  31,  s.  4. 
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Usury.  The  various  statutes  which  tixed  (with  sundry  exceptions) 
a  maximum  rate  of  lawful  interest  were  all  lepealed  by  17  &  18 
Vict.  c.  90.  It  would  be  perhaps  needless  at  such  a  distance  of 
time  to  mention  this,  were  it  not  that  by  an  extraordinary  oversight 
the  last  edition  of  Story  on  Contracts  (§  722)  represents  the  statute 
ot  Anne  (12  Ann.  stat.  2,  c.  16)  as  still  regulating  the  law  of  interest 
in  England.  *As  to  securities  given  after  repeal  of  usury  laws  for 
money  lent  on  usurious  terms  before  the  repeal,  Flight  v.  Reed 
(1863)  1  H.  &  C.  703,  32  L.  J.  Ex.  265. 

Wagers.  8  &  9  Vict.  c.  109,  supra,  p.  285.  Benjamin  on  Sale,  435. 
As  to  the  extent  of  the  exceptions.  Parsons  v.  Alexander  (1855)  5  E. 
k  B.  263,  24  L.  J.  Q.  B.  277  ;  Coomhes  v.  Dihhle  (1866)  L.  R.  1  Ex. 
248,  35  L.  J,  Ex.  167  ;  Diggle  v.  Eiggs  (1877)  2  Ex.  Div.  422,  46  L. 
J.  Ex.  721  ;  Trimble  v.  Hill  (appeal  to  J.  C.  from  New  S.  Wales  on 
colonial  statute  in  same  terms),  5  App.  Ca.  342,  49  L.  J.  P.  C.  49. 
Forbearance  of  proceedings  to  enforce  payment  of  racing  debts  by 
purely  conventional  sanctions  is  not  an  unlawful  consideration : 
gu.  whether  or  not  a  good  consideration  ;  Buhh  v.  Yelverton  (1870) 
9  Eq.  471,  39  L.  J.  Ch.  428. 

Wages.  Payment  otherwise  than  in  money  forbidden,  1  &  2  Wm. 
4,  c.  36  (Truck  Act),  in  the  trades  enumerated  in  s,  19.  Cutis  v. 
Ward  (1867)  L.  R.  2  Q.  B.  357,  36  L.  J.  Q.  B.  161.  The  stoppage 
of  wages  for  frame  rents,  &c.,  in  the  hosiery  manufacture  is  for- 
bidden, and  all  contracts  to  stop  wages  and  contracts  for  frame 
rents  and  charges  are  made  illegal,  null,  and  void,  by  37  &  38  Vict, 
c.  48.  See  Willis  v.  Thorp  (1875)  L.  R.  10  Q.  B.  383,  44  L.  J.  Q.  B. 
137;  Smith  v.  Walton  (1877)  3  C.  P.  D.  109,  47  L.  J.  M.  C.  45. 

Weights  and  Measures.  Standards  defined,  and  use  of  other  weights 
and  measures  forbidden.  5  Geo.  4,  c.  74  ;  5  &  6  Wm.  4,  c.  63  ;  18 
&  19  Vict.  c.  72  ;  22  &  23  Vict.  c.  56.  The  use  of  the  metric  system 
is  legalized  by  27  &  28  Vict.  c.  117.  Sales  by  customary  weights 
^)V  measures  which  are  well  known  multiples  of  standard  weight  or 
measure  are  not  unlawful :  Hughes  v.  Humphreys  (1854)  3  E.  &  B. 
954,  23  L.  J.  Q.  B.  356  ;  Jones  v.  Giles  (1854)  10  Ex.  119,  23  L.  J. 
Ex.  292. 


Note  H.  (p.  480). 
Bracton  on  Fundamental  Error. 


De  acquirendo  rerum  dominie,  fo.  155,  16  : — "  Item   non   valet 
donatio,  nisi  tarn  dantis  quam  accipientis  concurrat  mutuus  conseneue 
P.  z  z 
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et  voluntas,  scilicet  quod  donator  habeat  animum  donandi  et  dona- 
tarius,  animum  recipiendi.  Nuda  enim  donatio  (a)  et  nuda  pactio 
non  obligant  aliquem  nee  faciant  aliquem  debitorem  ;  ut  si  dicam, 
Do  tibi  talem  rem,  et  non  habeam  (b)  animum  donan  di  nee  tradendi 
nee  a  traditione  incipiam,  non  valet,  ut  si  dicam,  Do  tibi  istam  rem, 
et  illam  nolim  (c)  tradere  vel  (c)  sustinere  quod  illam  tecum  feras 
vel  arborem  datam  succidas,  non  valet  donatio  quia  donator  plene 
non  conseotit.  >  Item  oportet  quod  non  sit  error  in  re,  data,  quia  si 
donator  senserit  de  una  re  et  donatarius  de  alia,  non  valet  donatio 
propter  dissensvpn  :  etidem  erit  si  dissentio  fiat  in  gen  ere,  numero, 
et  •  quantitate  .,  .  ■  •.  [Then  lollow  instances.]  Et  in  fine  notan- 
dum  -quod  si  in  corpus  quod  traditur  sit  consensum,  non  nocet, 
quamvis  circa  causam  dandi  atque  recipiendi  sit  dissentio  :  ut  si 
pecuniam  numeratam  tibi  tradam,  vel  quid  tale,  et  tu  earn  qtiasi 
creditam-  (d)  aceipias,  constat,  ad  te  proprietatem  transire." 


iM  .  Note  I.  (p.  601). 

•     ""^  '  '  Mistake  m  Wills. 

Properly  speaking,  there  is  no  jurisdiction  in  any  court  to  rectify 
a  will  on  the .  ground  of  mistake.  The  Court  of  Probate  may  reject 
words  of  which  the  testator  is' proved  to  have  been  ignorant,  whether 
inserted  by  Uie  fraud  or  by  the  mistake  of  the  person  who  pre- 
pared the  will  (e).  But  it  has  no  power  to  remedy  a  mistake  "  by 
modifying  the  language  used  by  the  draughtsman  and  adopted  by 
the  testator  so  as  to  make  it  express  the  supposed  intention  of  the 
testator.  ; ..  .  .^Such  a  mode  of  dealing, with  wills  would  lead  to 
the  rao^t  dangerous  consequence?,  for  it  would  convert  the  Court  of 
Probate  into  a  court  of  construction  of  a  very  peculiar  kind,  whose 

(a)    ratio    MS.    Hobhouse,    Lin-  Inn,  Camb.  Univ.,  Brit.  Mus.,  Bibl. 

coin's  Inn.  Nat.  Paris)  and  is  evidently  required 

{b)  habiwo  MS.  Hobh.  by  the  sense.     Bracton  is  quoting 

(c)  MS.  Hobh.:  edd.  nolui,  et.  from  the  Digest,  41.  1.  de  acq.  rer. 

(d)  Traditam,  ed.  1569,  followed  dom.  36  :  op.  Giiterbock,  Henr.  de 
•without  remark  by  Sir  T.  Twiss,  Bracton,  p.  85,  who  assiuned,  with- 
1878,  who  also  gives  by  a  misprint,  out  cause  as  the  MSS.  now  show, 
and  translates,  tali  for  tale  im-  that  Bracton  misunderstood  the 
mediately  above.  (See  on  the  passage.  The  corruption,  however, 
general   character    of    this   edition  is  an  easy  and  early  one. 

"  The  Text  of  Bracton,"  by  Prof.  (e)  £.  g.  Morrell  v.  MorreU,  7  P. 

Paul  Vinogradoflf,  L.  Q.  R.  i.  189.)  D.  68,  51    L.    J.    P.  49,  foUowing 

But  creditam  is  the   reading  of  a  FvlUm  v.  Andrew   (1875)  L.   K.  7 

majority  of  good  MSS.     (Lincohi's  H.  L.  448,  44  L.  J.  P.  17. 
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duty  it  ■would  be  to  ?La]ie  the  will  into  conformity  with  the  sup- 
posed intentions  of  the  testator  "  (a).  Exactly  the  same  rule  has 
been  laid  down  in  equity  (6). 

The  cases  in  which  it  is  said  that  the  Court  will  interfere  to  cor- 
rect mistakes  in  wills  may  be  classified  thus  : 

1.  Cases  purely  of  construction  according  to  the  general  intention 
collected  from  the  will  itself  (c). 

2.  Cases  of  equivocal  description,  of  words  used  in  a  special 
habitual  sense  (d),  or  of  a  wrongly  given  name  which  may  be  cor- 
rected by  a  sufficient  descripti6h-'(<^)l  ■  ' 

3.  Cases  of  dispositions  made  on  what  is  called  a  false  cause  (e), 
i.'e.\  bn  the  mistaken  as^umptibn 'bf  a  partictilaT  state  of  fActs 
existing;  except  on  which  sissumption'  'the  disposition  would  not 
'bdve  been  ifaade.  Thesi  are  analogous  to  the  'cases  of  contract 
governed  by  Couturier  v.  Hastie^f):  and  just  as  in  those  cases,  the 
expressed  intention  is  treated  as 'having  been  dependent  on  a  con- 
'di-tion"w^hich  has' failed.     '    -.•  ■        ■ 

•But  the  true' View  of  all  these  cases  appears  to'  be  not  that  the 
words -^6' "Corrected,  but  thkt  the  intention  when  clearly  ascertained 
is  CarriWd 'but  nottvithstkn^ing  the'  apparent  difficultycaused  by  the 
particular  Words.  '    ■      '  .  ,    .   .,i 

■•,       V         ■-  11     !,    ,-.1           \2^'.     -i    .■,:>'^.    I       ..  ;  ■      ' 

(  ...-.'II  7.-:.'i  J:    !.■.'    .-t  ,i;,'ni:i    .if..';ii.-»  ,■  ,.<■    1.    .. 1.    -i    ....'.  .  ;        ■  . 


■  •   J,    it.    'tisl.-;    ;ki    !>.::'[.     r  ■•(    .1   '      .i.'j.!ri    vi  •  r.i  1 

ri:      ;■     ■  :\}  !riU]:i    i-ii'.,-       iu:     'li  u.-       .:     s     ,.:\j^'-  -.        ■  ,;  ,     > 

,„•'.-,..),        NoXB;K..  (p.  507).    ,     .  ,        ;,i.-,..uf 

On  the  supposed  equitable  doctrine  of  *'  making  representations  good.*' 

This  on'ce   frequently  lalleged   head   of   equity,  in  so  far  as  it  Original 
purports  to  e&tablisli  any  rule  or  principle  apart  from  the  ordinary  statement 
,»uies' as  to  line  formation  of  contracts  on  the  one  hand,  and  the  mgj,gi^y  ^, 
principle  i of  1  estoppel  .'byi  assertion  as  to  existing. facts  on  the  other,  De  Beil. 
seems  to  be  imaginary.     In  the  principal  class  of  cases  the  "  repre- 
sentation "is  of  an  intention  to  make  a  provision  by  will  for  persons 
abiinit  to  marry,  in 'reliance  On  which  representation  the  marriage 

(a)  Harter  v.  Harter  (1873)  ,L.  may  be  explained,  but  a  name  which 
E.  3  P.  &  D,  11,  21,  44  L.  J.  P.  1.  applies  to  only  one  person  may  be 
following  Guardhouse  v.  Blackburn  corrected  by  a  description  suffi- 
(1866)  L.  K.  IP.  &  D.  109,  35  L.  cifently  showing  that  another  person 
J.  P.  116.                                    '    '-.  is    intended;    Charter    v.     Charter 

(b)  Newbu^gh  v.  Newburgh  (1820)       (1874)  L.  R.  7  H.  L.  364. 

5  Madd.  364.  (e)   Cam.'plM  v.  French  (1797)  3 

(c)  Se6  Hawkins  on  Construction       Ves.  321. 

6f  Wills,  Introduction.  (/)  (1856)  5  H.  L.  C.  673,  25  L. 

(d)  Not  only  an  equivocal  name       J.  Ex.  263.     Supra,  pp.  399,  470. 

z  z  2 
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takes  place.  The  leading  authority  is  Hammersley  v.  De  Beil  (a), 
decided  by  the  House  of  Lords  in  1845  on  appeal  from  the  Court 
of  Chancery.  In  the  Court  below  (6)  Lord  Cottenham  had  laid 
down  the  proposition  that  "  a  representation  made  by  one  party  for 
the  purpose  of  influencing  the  conduct  of  the  other  party,  and  acted 
on  by  him,  will  in  general  be  sufficient  to  entitle  him  to  the  assist- 
ance of  the  Court  for  the  purpose  of  realizing  such  representation." 
This  appears  to  be  the  source  of  all  the  similar  statements  which 
have  since  been  made  (c).  Taken  with  its  context,  however,  it 
need  not  mean  more  than  that  an  exchange  of  proposals  and  state- 
ments by  which  the  conduct  of  parties  is  determined  may,  as  con- 
taining all  the  requisites  of  a  good  agreement,  amount  to  a  contract, 
though  not  to  a  formal  contract.  To  Mr.  Justice  Stephen  Lord 
Cottenham's  words  "appear  to  mean  only  that  contracts  of  this 
nature  may  be  made  like  other  contracts  by  informal  documents,  or 
partly  by  documents  and  partly  by  conduct "  {d).  And  in  this  sense 
the  rule  seems  to  have  been  understood  in  the  House  of  Lords  both 
in  the  same  and  in  subsequent  cases.  Lord  Brougham  and  Lord 
Campbell  speak  of  the  transaction  in  plain  terms  as  a  contract.  In 
the  KoUs  Court  it  had  also  been  dealt  with  on  that  footing  (e).  Still 
more  pointed  is  the  remark  made  by  Lord  St.  Leonards  in  1854  : — 
Subse-  "  Was  it  merely  a  representation  in  Hammersley  v.  De  Beil  ?  Was  it 
quent  ex-    not  a  proposal  with  a  condition  which,  being  accepted,  was  equivalent 

p  ana  ions  ^^  ^  contract  1"  if).     In  the  terms  of  the  Indian  Contract  Act,  it 
in  House  ^•'  '  ' 

of  Lords,  was  the  case  of  a  proposal  accepted  by  the  performance  of  the  con- 
ditions. The  statement  "  I  will  leave  you  10,000?.  by  my  will  if 
you  marry  A.,"  if  made  and  acted  on  as  a  promise,  becomes  a  binding 
contract  (the  marriage  undertaken  on  the  faith  of  that  promise  being 
the  consideration),  and  so  does  a  statement  in  less  plain  language 
which  amounts  to  the  same  thing.  On  the  other  hand  the  statement 
"  If  you  marry  A.  I  think,  as  at  present  advised,  I  shall  leave  you 
10,000Z.,"  is  not  a  promise  and  cannot  become  a  contract :  neither 
can  it  act  as  an  estoppel,  for  it  cannot  matter  to  the  other  party's 
interest  whether  the  statement  of  an  intention  which  may  be  re- 
voked at  any  time  is  at  the  moment  true  or  false.     And  the  same  is 


(a)  (1845)  12  01.  &  F.  45.  (rf)  Alderson  v.  Maddison  (1880) 

(h)  12  CI.  &  F.  at  p.  62.  5  Ex.  D.  293,  299,  50  L.  J.  Q.  B. 

(c)  The   turn    of   language  is  in  466. 
itself  not  novel.     It    seems   to    be  (e)  Nom.    De    Beil    v.    Thomson 

modelled  on  that  which  had  long  (1841)  3  Beav.  469. 
before  been  used  in  cases  of  a  dif-  (/)   Maunsell    v.    Hedges    White 

ferent  class  and  for  a  dififerent  pur-  (1854)  4  H.  L.  C.  at  p.  1051  ;  op.  p. 

pose,     ^ee  Evans  \.  Bicknell  {\%Q'\)  1059. 
6  Ves.  174. 
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true  of  any  less  explicit  statement  which  is  held  on  its  fair  construc- 
tion to  amount  to  this  and  no  more.     Such  was   the   result  of  the 
case  where  Lord  St.  Leonards  put  the  question  just  cited  (a).     And 
in  that  case  the  true  doctrine  was  again  distinctly  affirmed  by  Lord 
Cranworth  (b). 

"  By  what  words  are  you  to  define  whether  a  party  has  entered 
into  an  engagement  as  distinct  from  a  contract,  but  which  becomes  a 
contract  by  another  person  acting  upon  it  ?  Where  a  man  engages 
to  do  a  particular  thing,  he  must  do  it ;  that  is  a  contract ;  but 
where  there  are  no  direct  words  of  contract,  the  question  must  be, 
what  has  he  done  ?  He  has  made  a  contract,  or  he  has  not  ;  in  the 
former  case  he  must  fulfil  his  contract ;  in  the  latter  there  is  nothing 
that  he  is  bound  to  fulfil."  Again  :  "  There  is  no  middle  term,  no 
tertium  quid  between  a  representation  so  made  as  to  be  effective  for 
such  a  purpose,  and  being  effective  for  it,  and  a  contract :  they  are 
identical." 

He  proceeded  to  comment  on  Hammersley  v.  De  Beil,  and  to 
express  a  decided  opinion  that  the  language  there  used  by  Lord 
Cottenham  was  not  meant  to  support,  and  did  not  support,  the  notion 
that  words  or  conduct  not  amounting  to  a  true  contract  may  create 
an  equitable  obligation  which  has  the  same  effect.  "  The  only 
distinction  I  understand  is  this,  that  some  words  which  would  not 
amount  to  a  contract  in  one  transaction  may  possibly  be  held  to  do 
so  in  another."  In  the  case  of  Jorden  v.  Money  (c),  which  came 
before  the  House  of  Lords  some  months  later,  it  was  held,  first,  that 
the  statement  there  relied  on  as  binding  could  not  work  an  estoppel, 
because  it  was  a  statement  not  of  fact  but  of  intention  ;  secondly, 
that  on  the  evidence  it  did  not  amount  to  a  promise,  and  therefore 
could  not  be  binding  as  a  contract.  Lord  St.  Leonards  diss  ented 
both  on  the  evidence  and  on  the  law.  His  opinion  seems  on  the 
whole  to  come  to  this  :  "  My  inference  from  all  the  facts  is  that  this 
statement  was  a  promise  :  but  if  not,  I  say  it  is  available  by  way  of 
estoppel,  for  I  deny  the  existence  of  any  rule  that  equitable  estoppel 
can  be  by  statement  of  fact  only  and  not  of  intention."  On  this 
point,  however,  the  opinion  of  the  majority  (Lord  Cranworth  and 
Lord  Brougham)  is  conclusive  {d).  Nor  is  the  contention  of  Lord  St. 
Leonards  altogether  well  paired  with  what  he  had  himself  said  not 
long  before  in  Maunsell  v.  Hedges  White  (e)  : — 


(a)    Maunsell    v.    Hedges    White  is  given  by  Stephen  J.  5  Ex.  D.  at 

(1854)  4  H.  L.  C.  1039.  p.  301. 

(6)  At  pp.  1055-6.  (d)  And  see  Mr.  Jastice  Stephen's 

(c)  (1854)  5  H.  L.  C.  185,  23  L.  criticism,  5  Ex.  D.  at  p.  303. 

J.  Ch.  865.    A  pretty  full  summary  (e)  (1854)  4  H.  L.  C.  at  p.  1059. 
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Cases  in 
Court  of 
Chancery. 
Opinion 
of  Stuart 
V.-C. 


'^I  do  not  dispute  the  general  principle  tkat  what  is  called  a 
representation,  which  is  made  as  an  inducement  for  another  to  act 
upon  it,  and  is  followed  by  his,  acting  upon  it,  wiU,  especially  in 
such  a  case  as  marriage,  be  deemed  to  be  a  contract.",  . :    j   •     ,1 

In  a  much  earlier  case  of  the  same  class  before  Lord  Eldon  (^),;the 
language  used  is  indecisive:  "arrangement"  and  ''engagement" 
seem  preferred  to  " agreement."  In  two  later  ones  decided  by,3ir 
John  Stuart  (b),  an  informal  statement  or  promise  as  to^a  settlement 
on  a  daughter's  marriage,  and  an  informal  propaise  to  leave,  property 
by  will  to  an  attendant  as  .recompense  for  services,, were  ,held  .to  b§ 
enforceable.  Th^  Vice-Chancellon  certainly  seems  to.Iiave.a/lopti^. 
the  opinion  that  a  "representation'!  short  of.  contract;  had  somehow; 
a  binding  force.  He  appears  further  to  have  held  that,  inasmuch  as 
these  were  not  properly  cases  of  contract,  it  was  immaterial  tPi 
consider  whether  the  Statute  of  Frauds  applied  to  them,,  and  to,  have, 
thought  that  the  opinion  of  Lord  Cran worth  in  Jorden  v.  Money  was 
inconsistent  with  the  decision  in  Hammersley  v.  De  Beil  (c).  But 
these  opinions  are  inconsistent  with  the  true  meaning  and  effect  of 
the  cases  in  the  House  of  Lords  which  have  already  been  cited  :  and 
one  of  them  is  now  expressly  overruled  (d).  It  must  be  admitted 
that  later  judicial  expressions  are  to  be  found  which  in  some  degree, 
countenance  them  ;  but  these  have  been,  without  exception, 
unnecessary  for  the  decision  of  the  cases  in  which  they  occurred, 
Nor  could  they  in  any  event  outweigh  declarations  of  the  law  male 
(as  I  venture  to  think)  with  sufficient  clearness  in  a  Court  which  not 
only  gives  the  law  to  all  others  in  England,  but  disclaims  any  power 
of    reconsidering    its    own   decisions.     It   is   remarkable   that  the 


(a)  Luders  v,  Anstey  {1799\  4  Ves. 
501. 

{b)  Prole  V.  Soady  {1859}  2  GiflF. 
1  ;  Loffus  V.  Maw  (1862)  3  Gifif. 
592  (1862).  In  Loffus  v.  Maw  there 
is  a  suggestion  that  the  "repre- 
sentation" affects  the  specific  pro- 
perty as  an  equitable  charge. 

(c)  Loffus  V.  Maw  (1862)  3  Giflf. 
at  pp.  603-4.  In  Prole  v.  Soady,  a 
strange  and  entangled  case,  no  point 
was  made  on  the  Statute  of  Frauds. 
But  there  it  appears  to  have  been 
established  as  a  fact  that  the  wife's 
father  represented  to  the  intended 
husband,  an  Englishman,  that  a 
certain  trust  disposition  of  Scotch 
land  in  the  proper  Scottish  form 
was  irrevocable.  This  was,  as  re- 
gards the  person  to  whom  it    was 


made,  a  representation  of  foreign 
law,  and  therefore  equivalent  to  a 
representation  of  fact.  And  thus 
the  decision  may  have  been  right 
on  the  ground  of  estoppel.  But  it 
is  far  from  easy  to  discover  on  what 
ground  it  really  proceeded.  The 
case  went  to  the  Appeal  CJourt,  but 
was  compromised  :  see  1  Ch.  145. 
The  still  later  case  of  Skidmore  v, 
Bradford  (1869)  8  Eq.  134,  decided 
by  the  same  judge  in  1869,  may  be 
and  has  been  regarded  as  a  case  of 
true  contract :  Fry  on  Specific  Per- 
formance, §  299,  p.  133,  2nd.  ed. 

(d)  Loffus  V.  Maiv  (1862)  is  clearly 
disapproved  by  Lord  Selborne  and 
Lord  O'Hagan  in  Maddison  v.  Al- 
derson  (1883)  8  App.  Ca.atpp.  473, 
483. 
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authoritative  explanation  of  Hammersley  v.  De  Beil  (a)  given  in 
Maunsell  v.  Hedges  White  (b)  has  in  almost  aU  the  recent  cases  been 
left  unnoticed. 

Coverdale  v.  Eastwood  (1872)  (c)  wa^  a  case  of  precisely  the  same  Later 
type  as  Hammerslev  v.  De  Beil.  Bacon  V.-C.  decided  it  on  the  f^*^^  ^'f 
ground  that  the  transaction  amounted  to  a  contract,  and  so  it  was 
expressed  in  the  decree.  But  he  also  thought  that  there  existed,  and 
was  applicable  to  the  case  in  hand,  "  this  larger  principle,  that  where 
a  man  makes  a  representation  to  another,  in  consequence  of  which 
that  other  person  contracts  engagements,  or  alters  his  position,  or  is 
induced  to  do  any  other  act  which  either  is  permitted  by  or  sanctioned 
by  the  person  making  the  representation,  the  latter  cannot  withdraw 
from  the  representation,  but  is  bound  by  it  conclusively."  Coles  v. 
Pilkington  (d)  (1874,  before  Malins  V.-C.)  was  a  case  of  a  verbal 
agreement  to  allow  the  occupation  of  a  house.  This  had  been  acted 
on  by  the  plaintiff,  and  thus  was  enforceable  notwithstanding  the 
Statute  of  Frauds  under  the  rule  of  equity  as  to  part  performance  : 
but  a  difficulty  was  raised  about  want  of  consideration,  and  the 
supposed  doctrine  of  "  representations "  was  invoked,  in  a  manner 
previously  unheard  of,  to  supply  a  kind  of  moral  consideration.  But 
the  plaintiff  had  agreed  to  pay  the  ground  rent  and  rates  and  taxes 
during  the  occupation ;  which  surely  was  consideration  enongh. 
In  Be  Badcock  (1880)  (e)  the  same  judge  treated  the  cases  on  marriage 
settlements  as  depending  on  actual  contract  (see  at  p.  366).  Then 
in  Dashwood  v.  Jermyn  (/)  (1879),  which  was  another  marriage 
case,  Bacon  V.-C.  held  that  the  connection  between  the  statement 
relied  on  as  a  promise  and  the  marriage  alleged  to  have  taken  place 
on  the  faith  of  it  was  not  sufficiently  made  out.  He  stated  the 
general  rule  thus  : — "  If  a  man  makes  a  representation  on  the  faith 
of  which  another  man  alters  his  position,  enters  into  a  deed,  incurs 
an  obligation,  the  man  making  it  is  bound  to  perform  that  represen- 
tation, no  matter  what  it  is,  whether  it  is  for  present  payment  or  for 
the  continuance  of  the  payment  of  an  annuity,  or  to  make  a  pro- 
vision by  will.  That  in  the  eye  of  a  Court  of  Equity  is  a  contract, 
an  engagement  which  the  man  making  it  is  bound  to  perform." 
This  appears  to  qualify  to  some  extent  the  dicta  of  the  same  judge  in 
Coverdale  v.  Eastwood.  Here  we  read  no  longer  of  two  distinct  kinds 
of  obligation,  by  contract  and  by  "  representation,"  but  of  one  kind 
of  obligation,  and  that  a  contractual  one,  arising  from  the  representa- 
tions made  by  one  party  with  the  intent  that  they  should  be  acted 

(a)  (1845)  12  CI.  &  F.  45.  178,  44  L.  J.  Ch.  381. 

(b)  (1854)  4  H.  L.  C.  1039.  (c)  17  Ch.  D.  361. 

(c)  15  Eq.  121,  42  L.  J.  Ch.  118.  (/)  (1379)  12  Ch,  D.  776. 

(d)  (1874)  19  Eq.  174,  see  at  p. 
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Cases  of 
collateral 
"  repre- 
senta- 
tions " 
inducing 
contraete. 


upon,  and  the  conduct  of  the  other  wha  does  act  upon  them. 
Finally  we  have  Alderson  v.  Maddison  (1880)  (a),  where  there  was 
an  agreement  to  leave  property  by  will  as  a  reward  for  services. 
Here  Stephen  J.  set  forth,  as  we  have  seen  in  the  text,  the  view  that 
it  must  be  a  contract  or  nothing  ;  and  he  lield  that  a  contract  was 
proved  by  the  facts  of  the  case.  The  decision  was  reversed  by  the 
Court  of  Appeal  on  the  ground  that,  the  case  being  within  the 
Statute  of  Frauds,  there  was  no  sufficient  part  performance  ;  and 
the  same  view  was  taken  by  the  House  of  Lords.  No  encourage- 
ment whatever,  to  say  the  least,  was  given  to  the  doctrine  of 
"  representation." 

So  far  the  authorities  as  to  direct  enforcement  of  "  representa- 
tions." We  do  not  count  among  them  Pigyott  v.  Stratton  (6), 
decided  by  the  Court  of  Appeal  in  1859,  in  which  Lord  Campbell 
incidentally  took  a  minimizing  view  of  the  effect  of  Jorden  v. 
Money  (c).  That  case,  so  far  as  it  did  not  proceed  on  express 
covenant,  was  one  of  equitable  estoppel.  Mills  v.  Fox  (1887)  {d) 
was  also  decided  expressly  on  the  ground  of  estoppel  by  represen- 
tation of  fact.  The  representation  was  not  of  intention  at  all, 
but  that  a  certain  state  of  facts  with  its  legal  consequences 
existed  and  would  continue  to  exist.  But  another  class  of 
decisions  now  calls  for  mention.  These  lay  down,  or  seem  to  lay 
down,  a  rule  to  the  effect  that  where  a  contract  has  been  entered 
into  upon  the  representations  of  one  party  that  he  will  do  some- 
thing material  to  the  other  party's  interest  under  it,  and  he  does 
not  make  good  that  representation,  he  cannot  enforce  specific  per- 
formance of  the  contract :  and  in  one  case  the  contract  has  even  been 
set  aside  at  the  suit  of  the  party  misled.  It  is  difficult  in  these  cases 
to  see  why  the  so-called  representation  does  not  amount  to  a 
collateral  agreement,  or  even  to  a  term  in  the  principal  contract 
itself.  In  the  first  set  of  cases,  where  specific  performance  was 
refused,  a  vendor  or  lessor  had  represented  that  he  would  do  some- 
thing for  the  purchaser's  or  lessee's  benefit,  either  in  the  way  of 
repair  or  improvement  on  the  property  itself  (e),  or  by  executing 
works  on  adjoining  property  as  part  of  a  general  plan  (/).  In  these 
cases  it  has  been  thought  immaterial,  since  the  remedy  of  specific 


{a)  5  Ex.  D.  293,  7  Q.  B.  Div. 
174,  8  App.  Ca.  467,  50  1-.  J.  Q.  B. 
466. 

(b)  1  D.  F.  J.  33,  29  L.  J.  Ch.  1. 

(c)  At  p.  51.  But  Lord  Selborne 
seems  to  adopt  the  opinion  of  Lord 
Cranwnrth  to  its  full  extent  in 
Citizens^  Bank  of  Louisiana  v.  First 
National   Bank    of    New    Orleans 


(1873)  L.  K  6  H.  L.  at  p.  360,  43 
L.  J.  Ch.  269. 

(d)  37  Ch.  D.  153,  57  L.  J.  Ch. 
56. 

(e)  Lamarev  Dixon  (1873)  L.  R. 
6  H.  L.  414,  43  L.  J.  Cn.  203. 

(/)  Beaumont  v.  Dukes  (1822)  .Jac. 
422;  Myers  v.  Watson  (1851)  1  Sim. 
N.  S.  523. 
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performance  is  "  not  matter  of  absolute  right,"  to  consider  whether 
the  collateral  "  independent  engagement "  could  or  could  not  have 
been  sued  on  as  a  contract  or  warranty  («).  In  the  one  case  which 
g  oes  farther  the  contract  was  a  partial  re-insurance  effected  by  one 
insurance  society  (A.)  with  another  (B.)  for  one-third  of  the  original 
risk,  the  secretary  of  society  A.  stating,  when  he  proposed  the 
re-insurance,  that  one-third  was  to  be  re-insured  in  like  manner 
with  another  office  C,  and  the  remaining  one-third  retained  by  A., 
the  first  insurers.  This  last  one-third  was  afterwards  re-insured 
by  A,  with  C.  without  communication  -with  B.  It  was  held  that 
society  B.  was  entitled  to  set  aside  the  policy  of  re- insurance  given 
by  it  on  the  faith  that  society  A.  would  retain  part  of  the  liability. 
And  it  was  said  to  make  no  diflference  that  such  an  intention  was 
really  entertained  at  the  time  :  for  the  change  of  intention  ought  to 
have  been  communicated.  "  If  a  person  makes  a  representation  by 
which  he  induces  another  to  take  a  particular  course,  and  the  cir- 
cumstances are  afterwards  altered  to  the  knowledge  of  the  party 
making  the  representation,  but  not  to  the  knowledge  of  the  party  to 
whom  the  representation  is  made,  and  are  so  altered  that  the 
alteration  of  the  circumstances  may  affect  the  course  of  conduct 
which  may  be  pursued  by  the  party  to  whom  the  representation  is 
made,  it  is  the  imperative  duty  of  the  party  who  has  made  the 
representation  to  communicate  to  the  party  to  whom  the  repre- 
sentation has  been  made  the  alteration  of  those  circumstances"  (b). 

Tliis  case,  decided  by  the  Lords  Justices  in  1864,  is  that  which 
gives  rise  to  most  difficulty.  No  reason  appears  why  the  retaining 
of  the  specified  part  of  the  risk  by  the  re-insuring  office  should  not 
have  been  deemed  a  term  or  condition  of  the  contract.  Indeed  it 
seems  to  have  been  an  integral  part  of  the  proposal,  and  evidence 
was  offered  that  by  the  constant  usage  of  insurance  offices  it  was  so 
understood.  The  judgments,  however,  certainly  do  not  proceed  on 
that  footing.  Possibly  it  might  be  said  that  the  representation  in 
this  case,  being  of  something  to  be  done  not  in  a  more  or  less  distant 
future,  but  at  the  same  time  with  and  as  part  of  the  projiosed  trans- 
action, was  in  the  nature  of  a  representation  of  fact.  It  might  be 
put  thus :  "  We  are  re-insuring  one-third  with  C. ;  one-third  of  the 

(a)  Lord  Cranwortb,  1  Sim.  N.  S.  at     his    opinions    in    MaunseU    v. 

529  (this  was  ia  1S51,  and,  coming  Hedges  White  a.nd  Jorden  v.  Money): 

to  the  Vice-Chancellor's  Court  from  Lord  Cairns,  L.  R.  6  H.  L.  428. 

the  Exchequer,    he   probably    took  {b)   Traill  v.  Barinr/  (1864)  4  D. 

doctrines  of   equity  current  in  the  J.   S.  318,  329,  per  Turner,   L.    J. 

books  as  he  found  them:  it    nay  he  appr  >vrtd  by  Fry  L.  J.  Scottish   Fe- 

a  question  if   he    would   have   al-  troleum  Co.  (1883)  23  Ch,  Div.  at 

bered  to  this  later,  when  we  look  p.  438. 
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risk  we  keep;  will  you,  B.,  take  the  other  thicd  1"  And 'thus  put,  it 
might  be  regarded  as  au  alternative  caae  of  contract  or  estoppel,  in' 
which  (for  some  reason  not  evident  from  the  report)  the  Court  pre- 
ferred the  less  simple  course. 

In  the  other  cases  it  is  by  no  means  clear  that  the  existence  of  a 
true  collateral  agreement  or  warranty  is  excluded  ;  in  at  least  one 
similar  case  (a)  the  question  is  treated  as  one  of  agreement  entirely. 
In  the  latest  of  the  kind,  Lamare  v.  Dixon  (b),  which  came  before  the 
House  of  Lords  in  1873,  the  principal  agreement  was  for  a  lease  of 
cellars  to  be  used  as  wine  vaults.  During  the  negotiations  the  lessor 
assured  the  lessee  either  that  he  had  already  taken,  or  that  he  would 
forthwith  take,  sufficient  measures  to  keep  the  cellars  dry  and  fit  for 
a  wine  merchant's  use.  It  seems  most  natural  to  regard  this  as  a 
warranty:  still,  so  far  as  it  related  to  anything  already  done,  it 
might  be  regarded  as  a  positive  statement  of  fact.  "You  will  fiad 
the  cellars  dry,"  or  any  speech  to  that  effect,  might  mean  either :  "  I 
undertake  to  make  the  cellars  dry,"  or,  "  That  has  been  d'>ne  which 
is  known  by  competent  experience  to  be  sufficient  to  ensure  dryness." 
The  line  between  warranty  and  estoppel  is  here  a  fine  one,  and 
perhaps  not  worth  drawing,  but  still  it  is  possible  to  draw  it :  aad 
when  Lord  Cairns  said  "  I  quite  agree  that  this  representation  is  not 
a  guarantie,"  he  may  have  meant  that  he  preferred  to  regard  it  as  a 
statement  of  fact  operative  by  way  of  estoppel.  There  certainly  does 
ran  through  these  cases,  however,  the  idea  that  specific  performance 
is  so  far  a  discretionary  remedy  that  it  may  be  refused  to  a  pirty 
seeking  it  oa  grounds  which  do  not  affect  his  legal  rights  under  the 
contract.  But  it  seems  a  tenable  position  that  equity  judges  have 
taken  a  needlessly  narrow  view  of  what  is  a  binding  agreement  on 
the  principles  of  the  common  law  (c).  In  fact  agreements  collateral 
to  leases,  and  not  in  writing,  have  of  late  years  been  euforced  without 
doubt.  In  the  last  case,  which  was  in  1875  (d),  the  lessor's  under- 
taking was  to  repair  and  furnish  the  house  demised.  In  all  of  them 
the  facts  appear  undistinguishable  in  their  character  from  those  which 

(a)  Peacock  v.  Penson   (1848)   11  The  others  are  Morgan  v.  Griffith 

Beav.  355.  (1871)  L.  R.  6  Ex.  70,  40  L.  J.  Ex. 

{b)  L.  R.   6  H.  L.  414,  43  L.  J.  46  ;  Erskine  v.  Adeane  (1873)  8  Oh. 

Ch.  203.  756,  42  L.  J.  Ch.  835.     The  ground 

(c)  It  would  be  curious  to  know  taken  as  to  the  Statute  of  Frauds 
in  what  proportion  of  cases  under  is  that  the  collateral  agreement  is 
the  old  practice  a  party  left  by  the  not  a  "  contract  or  sale  of  lands," 
Court  of  Chancery,  as  the  phrase  &c.  :  the  effect  of  the  Statute  being 
was,  to  make  what  he  could  of  it  at  as  it  were  exhausted  by  the  prin- 
law,  derived  substantial  or  any  profit  cipal  contract  ;  with  which  the 
from  that  liberty.  collateral  one  must   of    course   be 

(d)  Angell  v.  Duke  (1875;  L.  R.  consistent. 
10  Q.  B.  174,  44  L.  J.  Q.  B.  78. 
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have  been  treated  in  the  Court  of  Chancery  as  establishing  a  right  to 
relief  on  the  ground  of  "  representation." 

There  remains  a  class  of  cases  in  equity  in  which  it  has  been  held  Cases 
that  a  statement  made  to  a  person  intended  to  act  upon  it  by  one  ^^^^^  ^^_ 
who  knows  it  to  be  false,  or  is  recklessly  ignorant  whether  it  is  true  preaenta- 
or  false,  may  create  in  the  person  who  acts  on  it  to  his  inj  ury  a  tion  gives, 
substantive  right  to  compensation.     Here  the  statement  is  a  wrong,  ^  gubstan- 
and  the  remedy  is  precisely  analogous  to,  and  before  the  Judicature  tive  right 
Acts    was   concurrent   with,  that  which  was  given  at  law  by  the  ^^  action. 
action  of  deceit,  or  action  on  the  case  in  the  nature  of  an  action 
of  deceit  (a).     It  will  be  sufficient  to  give  references  to  a  few  of 
the  decisions  (6). 

A  rule  established  by  some  of  these,  of  which  Slim  v.  Groucher  (b) 
is  an  instance,  is  that  a  man  in  whose  peculiar  knowledge  a  fact  must 
have  been  cannot  be  heard  to  say  that  when  he  afterwards  positively 
asserted  the  contrary  of  the  fact  he  had  forgotten  the  true  state  of 
things.  Whether  courts  of  common  law  would  have  refused  to  admit 
this  rule,  or  whether,  even  if  not  affirming  it  as  a  rule  of  law,  they 
would  not  have  acted  on  it  in  practice  as  a  rule  of  evidence,  is  now  a 
question  of  no  importance  (c). 

It  is  worth  remark  that  not  unfrequently  a  difficulty  occurs  in 
drawing  the  line  between  contract  or  warranty  and  fraud,  as  we 
have  already  seen  that  there  does  between  contract  and  estoppel. 
"Most  of  the  cases  .  .  .  when  looked  at,  if  they  do  not  absolutely 
amount  to  contract,  come  uncommonly  near  it.  .  .  .  If  you 
choose  to  say,  and  say  without  inquiry,  '  I  warrant  that,'  that  is  a 
contract.  If  you  say  'I  know  it,'  and  if  you  say  that  in  order  to  save 
the  trouble  of  inquiring,  that  is  a  false  representation— you  are  saying 
what  is  false  to  induce  them  to  act  upon  it "  (d).  Thus  cases  are 
possible,  as  has  been  mentioned  in  the  text,  in  which  the  legal  effect 

(a)  "It  is  precisely  analogous  to  estoppel,  see  per  Lord  Selborne,  5 
the  common  law  action  for  deceit ";  App.  Ca.  at  p.  935);  Peek  v.  Gurney 
Lord  Chelmsford,  L.  R.  6  H.  L.  at  (1873)  L.  R.  6  H.  L.  377,  43  L.  J. 
p.    390.     "  It  is   in    the    nature    of  Ch.  19. 

an  action  or  proceeding  ex  delicto  "  :  (c)  Lord  Chelmsford  seems  to  have 

Lord  Cairns,  ibid,  at  p.  402.  thought  the  equitable   remedy  was 

(b)  Evans  v.  Bicknell  (1801)  6  Ves.  more  extensive  than  the  legal  (L.  R. 
174  (where  Lord  Eldon  comments  6  H.L.  390), but  in  the  case  of  S/m v. 
at  large  on  the  danger  of  similar  CrowcAw  Lord  Campbell  recognized 
actions  in  courts  of  law,  the  defend-  no  distinction.  Qm.  whether  this 
ant  being  then  unable  in  those  point  wa.s  duly  attended  to  in  Derry 
courts  to  give  evidence)  ;  Slim  v.  v.  Peek  (H.  L.  July  1,  1889). 
Croucher  (1860)  1  D.  F.  J.  518,29  (d)  Lord  Blackburn.  Broionlie  v. 
L.  J.  Ch.  273  (where,  as  to  the  con-  Campbell  (1880)  (Sc.)  5  App.  Ca.  at 
current  jurisdiction,  see  per  Lord  p.  952;  the  whole  passage  should 
Campbell  at  p.  523 :  but   the   case  be  studied. 

might  also  be  considered  as  one  of 
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of  the  facts  may  equally  be  considered  as  warranty,  estoppel,  or  duty 
6X  delicto.  And  since  equity  judges,  dealing  with  facts  and  law 
together,  were  not  bound  to  distinguish  with  precision,  and  often  did 
not  distinguish,  on  which  of  two  or  more  possible  grounds  they  rested 
their  decisions,  it  is  not  surprising  that  a  good  deal  of  ambiguity  has 
gathered  round  the  subjects  discussed  in  this  note.  It  appears,  how- 
ever, that  the  doctrine  of  "  making  representations  good"  has  not  at 
any  time  taken  root  in  America. 


lievolu- 
tion. 


Note  L.  (p.  601). 

Foreign  laws  on  undue  influence  and  allied  suhjects. 

French  French  jurisprudence  has  sometimes  been    cited  in   our   Courts 

authorities  ^^  affording  useful  analogies  in  cases  where  it  was  sought  to  set 
aside  gifts  on  the  ground  of  undue  influence,  especially  spiritual 
influence.  ((Euvres  d'Aguesseau,  1.  284,  5.  514,  ed.  1819  ;  Lyon  v. 
Home,  6  Eq.  571.)  Without  denying  the  instructiveness  of  the 
comparison,  it  may  be  pointed  out  that  these  French  cases  proceeded 
on  rather  difl'erent  grounds.  Charitable  bequests  in  general  were 
unfavourably  looked  on  as  being  "  inofficious  "  towards  the  natural 
successors.  This  principle  is  strongly  brought  out  by  D'Aguesseau 
in  the  case  of  the  Beligieuses  du  Saint- Sacrement  (CEuvres,  vol.  1. 
p.  295)  :— 

"  Ces  dispositions  universelles,  contraires  aux  droits  du  sang  et  de 
la  nature,  qui  tendent  k  frustrer  les  heritiersd'une  succession  legitime, 
sont  en  elles-m§mes  pen  favorables ;  non  que  ce  seul  moyen  soit 
peut-6tre  suffisant  pour  aneantir  un  tel  legs  :  mais  lorsqu'il  est 
soutenu  par  les  circonstances  du  lait  .  .  .  lorsque  la  donation 
est  immense,  qu'elle  est  excessive,  qu'elle  renferme  toute  la  succes- 
sion .  .  .  dans  toutes  ces  circonstances  la  justice  s'est  toujours 
elevee  contre  ces  actes  odieux  ;  elle  a  pris  les  heritiers  sous  sa  pro- 
tection ;  elle  a  cass6  ces  donations  inofficieu  ses,  excessives  et  contraires 
a  I'utilite  publique." 

In  modern  French  practice  a  will  may  be  set  aside  for  captation  or 
suggestion.  But,  as  with  us,  the  burden  of  proof  is  on  the  objector 
to  show  that  the  testator's  will  was  not  free,  and  something 
amounting  to  fraudulent  practice  must  be  proved.  "  La  suggestion 
ne  saurait  §tre  separee,"  says  Troplong,  "  d'un  dol  subversif  de  la 
llbre  volonte  du  testateur  .  .  .  On  a  toujours  6t6  tres-difficile 
en  France  a  adraettre  la  preuve  de  la  suggestion  et  de  la  captation." 
(Droit  civil  explique,  Des  donations  entre-vifs  et  des  testaments, 
art.  492.) 


Modern 
law  of 
captation. 
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On  the  other  hand  the  Code  Civil  (ait.  907,  909-911)  contains 
express  and  severe  restrictions  on  dispositions  by  wards  in  favour  of 
their  guardians,  and  by  persons  in  theix  last  illness  in  favour  of  their 
medical  or  spiritual  advisers.  These  apply  alike  to  wills  and  to 
gifts  inter  vivos. 

The  Continental  enactments  as  to  the  effect  of  inadequacy  of  con-  Continen- 

sideration  on  a  sale  are  derived  from  the  rule  of  Roman  law,  namely  **'/*^ 

.  "^   as  to  sales 

that  a  sale  lor  less  than  half  the  true  value  may  be  set  aside  m  favour  ^t  under- 

of  the  seller  unless  the  purchaser  elects  to  make  up  the  deficiency  in  value, 
the  purchase-money  :  Cod.  4.  44.  de  resc.  vend.  2.  "  Rem  maioris  Civil  law. 
pretii  si  tu  vel  pater  tuus  minoris  pretii  distraxerit,  humanum  est  ut 
vel  pretium  te  restituente  emptoribus  fundum  venditum  recipias, 
vel,  si  emptor  elegerit,  quod  deest  iusto  pretio  recipias.  Minus  autem 
pretium  esse  videtur,  si  nee  dimidia  pars  veri  pretii  soluta  sit."  A 
less  undervalue  was  not  of  itself  a  sufficient  ground  :  C.  eod.  tit.  8, 
15.  The  old  French  law  adhered  to  this  rule  :  Pothier,  Obi.  §  33.  ^^'^ 
"  On  estime  commun^ment  enorme  la  lesion  qui  excMe  la  moiti6  du  j^^ 
juste  prixe,"  id.  Contr.  de  Vente,  §  330,  sqq.  Pothier  however  goes 
on  to  say  that  this  does  not  apply  to  sales  of  reversionary  interests 
(contrat  de  vente  de  droits  successifs)  nor  to  other  speculative  con- 
tracts (contrats  al6atoires),  on  account  of  the  difficulty  of  fixing  the 
true  value  ;  nor  to  sales  of  moveable  property  :  cp.  id.  de  Vente, 
§  341.  Thus  the  rule  and  the  exception,  as  touching  immoveable 
property,  were  just  the  reverse  of  our  own  law  as  it  stood  before 
1868.  The  modern  French  code  fixes  the  undervalue  for  which  a  Code  Civil, 
sale  (of  immoveable  property  only)  may  be  set  aside  at  7-12ths.  It 
adds  this  important  limitation,  that  a  general  presumption  of 
undervalue  must  be  raised  by  the  circumstances  alleged  on  behalf 
of  the  seller  before  evidence  of  the  actual  existence  and  amoimt  of 
the  inadequacy  can  be  admitted.  There  are  also  certain  precautions 
as  to  the  kind  of  proof  to  be  allowed.  If  undervalue  to  the  pre- 
scribed extent  is  established  the  buyer  has  the  option  of  submitting 
to  a  rescission  of  the  sale  or  paying  up  the  difference.  (Code  Civ. 
1674-1685.)  Nothing  is  said  about  sales  of  reversionary  interests, 
but  it  has  been  decided  in  accordance  with  the  older  law  that  the 
section  does  not  apply  to  them :  Codes  Annot6s,  1.  798.  "  Ne  sont 
pas  sujettes  k  la  rescision  pour  16sion  les  ventes  suivantes  .... 
[inter  alia]  La  vente  de  droits  successifs,  encore  qu'elle  soit  faite  a 
un  etranger."  And  the  provision  applies  in  favour  of  the  seller  only 
(art.  1683).  Any  waiver  of  the  seller's  possible  rights  on  this  score, 
however  express,  is  inoperative  (1674),  There  are  exceptional  provi- 
sions for  the  case  of  "partage  fait  par  I'ascendant"  (1079)  and  in 
favour  of  minors  (1305,  sqq.). 
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Italian 

Code. 

Prussian 
Code. 


Austrian 
Code. 


Observa- 
tions and 
summary. 


The  p]0"vi^ic'n?  of  the  Italian  Code  are  in  substance  the  same-  as 
those  of  the  Code  NapoJ^on  (Codice  Civile,  1529-1537). 

The  provisions  of  the  Prvsf-ian  Code — Allgtm.  Landiecht,  part  I. 
Tit.  II.  §§58,  59  ("Von.  der  Verletzung  iiber  die-Halfte")— are 
substantially  as  follows.  '    ■  ■ 

The  objection  that  the  purchase-money  is  disproportionate'  to 
the  value  of  the  thing  sold  does  not  of  itself  suffice  to  avoid  the 
contract.  ■!■..■      ,     .i   •  ' 

"  But  if  the  disproportion  is  so  great  that  the  purchase-money 
exceeds  double  the  value  of  the  thing  sold,  then  this  raises  a  legtil 
presumption  (rechtliche  Vermuthung),  of  which  the  buyer  may  take 
advantage,  of  an  error  f-uch  as  to  avoid  the  contract." 

The  buyer  may  by  his  contract  waive  the  benefit  of  these  provisions 
(§  65)  ;  and  the  seller  cannot  in  any  case  dispute^  the  contract  on  the 
ground  of  vmdervalue.  •    . 

The  reason  of  this  appears  to'  be  that  the  judicial  presumption  is 
not  of  fraud,  but  of  error,  and  that  the  vendor  cannot  be  pretiimed 
to  be  in  error  as  to  the  value  of  his  own  property. 

The  Austrian  Code  (§§  934,  935),  following  the  extended  interpreta- 
tion of  the  Roman  rule  sanctioned  by  the  prevailing  modern  opinion 
in  Germany,  see  VangerOw,  Pand.  §  611  (3.326),  enacts  that  inadequacy 
of  consideration  to  the  extent  of  more  than  one-half  in  any  bilateral 
contract  gives  the  party  injured  a  right  to  call  upon  the  other  to 
make  up  the  deficiency  or  rescind  the  contract  at  that  other's  option. 
This  right  may  be  waived  beforehand,  and  the  rule  does  not  apply  to 
judicial  sales  by  auction. 

Thus  the  French  Code  follows  the  rule  of  the  Roman  law,  giving 
the  remedy  to  the  seller  only,  but  adds  a  qualifying  rule  of  evidence 
which  limits  the  remedy  to  cases  where  there  is  sciuie  ground  of 
suspicion  besides  the  undervalue  itself.  The  Prussian  Code  reveises 
the  civil  law  by  giving  the  remedy  only  to  the  buyer,  and  the  Austrian 
Code  extends  it  to  both  parties,  and  to  every  kind  of  contract  for 
valuable  consideration.  These  discrepancies  seem  to  favour  the  con- 
clusion that  the  course  our  own  law  has  always  taken  with  respect  to 
property  in  possession,  and  now  takes  (since  the  Act  31  Vict.  c.  4) 
with  respect  to  property  in  reversion,  is  on  the  whole  the  wisest.  It 
is  worth  while  to  observe  that  the  Civil  Code  of  Lower  Canada  has 
altered  the  law  of  that  province  in  the  same  direction,  and  declares 
without  exception  that  persons  of  full  age  "  are  not  entitled  to  relief 
from  their  contracts  for  cause  of  lesion  only"  (§  1012).  On  the  other 
hand  the  question  was  considered  in  framing  the  Italian  Code,  and 
the  rule  of  the  civil  law  was  deliberately  adhered  to.  (Mazzoni 
Diritto  Civile  Italiano,  3.357.) 
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The  dififerent  enactments  we  have  mentioned  may  be  thus  re- 
capitulated : — 


Nature  of  Property. 


Moyeable  or 
immoveable. 


In  possession 
or  reversion. 


English  Law.    No  distinction- 


French  Code 
and  decisions 
thereon    (fol- 
lowed by 
Italian  Code). 


Immoveable 
only. 


In  possession. 
In  reversion. 


'In  possession. 


,In  reversion. 


Prussian  Code. 
Austrian  Code. 


No  distinction. 
No  distinction. 


Extent  of 
inadequacy 
of  considera- 
tion giving 
right  of 
rescission. 

None. 
(Before  1868) 

Any. 
(Since  1868) 

None. 
7-12ths 
(coupled  with 
circumstances 
of  presump- 
tion). 

None. 

Over  1-2. 
Over  1-2. 


To  which 
party. 


Seller, 


Seller. 


Buyer. 
Either  party 
in  any  con- 
tract for 
valuable 
consideration. 
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ACCEPTANCE  : 

of  proposal,  general  but  not  universal  form  of  agreement,  5,  6. 

express  or  tacit,  10. 

by  performing  conditions  of  proposal,  13. 

when  in  time,  25. 

double,  of  same  proposal,  30. 

must  be  communicated,  32. 

when  the  contract  is  made  by  correspondence  :  difficulties  of  the 

subject,  33,  34. 
theories  in  English  authorities,  34. 
by  post,  efifectual,  but  never  delivered,  37. 
will  not  relate  back  to  date  of  proposal,  38. 
must  be  unqualified,  39. 
examples  of  insuflBcient  acceptance,  40. 

of  sufficient  acceptance,  41. 
with  immaterial  or  ambigiious  addition,  41. 
by  conduct  as  well  as  by  words,  must  be  certain,  47. 
by  receiving  document  with  special  conditions,  47. 
of  misunderstood  proposal,  efi^ect  of,  460,  462,  463,  404. 

ACCIDENT  :  destroying  subject-matter  of  contract,  effect  of,  388,  390, 
395. 

ACCOUNT  :  action  of,  139. 

ACCOUNT  STATED  :  with  infant,  not  void  but  voidable,  59. 

ACKNOWLEDGMENT  of  debt  barred  by  Statute  of  Limitation,  170,  623, 
624,  625.    See  Limitation. 

ACQUIESCENCE  : 

cannot  exist  without  knowledge,  427. 
as  a  bar  to  rescinding  contract,  570. 
lapse  of  time  as  evidence  of,  570,  571. 
in  cases  of  undue  influence,  617. 

"ACT  OF  GOD  "  :  meaning  of :  no  general  definition  possible,  394. 

ACTION:  assignment  to  creditor  of  bankrupt's  right  of,  held  justiriable, 
326. 
P.  AAA 
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ADVERTISEMENT  : 

contract  by,  14,  sqq. 

such  contracts  not  exempt  from  Statute  of  Frauds,  23. 

AGENCY : 

general  theory  of,  51,  212. 

positions  of  actual  or  professed  agent  as  regards  principal,  95. 

contracts  made  by  agents,  95,  sqq. 

contract  by  authorized  agent  known  to  be  such,  96. 

when  agent  is  personally  liable,  97. 

how  agent's  liability  may  be  excluded  or  limited  whea  he  contracts 
in  his  own  name,  98. 

contract  by  authorised  agent,  bat  not  known  to  be  such,  99. 

rights  of  undisclosed  principal,  100. 

rights  of  other  contracting  party,  101. 

election  to  sue  principal  or  agent,  102. 

position  of  profe-sed  agent  who  has  no  authority  :  where  a  re- 
sponsible principal  is  named,  103. 

implied  warranty  of  authority,  105. 

where  no  responsible  principal  is  named,  106. 

when  professed  agent  may  disclose  himself  as  real  principal,  108. 

effect  of  death  of  principal  on  subsequent  contracts  of  agent  before 
notice,  95. 

Bub-agent  appointed  without  authority  is  not  agent  of  principal,  454. 

AGENT : 

authority  of,  its  constitution  and  end,  95. 

corporation  liable  for  wrongs  of,  in  c  mrse  of  employment,  113  . 

contract  of,  is  contract  of  principal,  192. 

must  not  deal  secretly  on  his  own  account  in  business  of  agency, 

272. 
must  not  sell  to  or  buy  from  himself,  273. 
must  not  profit  by  his  own  negligeace,  274. 
must  account  to  principal,  notwithstanding  collateral  illegality  in 

the  transaction,  362. 
knowledge  of,  is  knowledge  of  principal,  97,  n.,  101. 
statements  of,  how  far  binding  on  principal,  552. 
always  liable  for  his  own  wrong,  554. 

AGREEMENT : 

defined,  2,  3. 

void,  what,  3,  8. 

consent,  how  expressed,  5. 

analysis  of,  as  accepted  proposal,  6. 

See  Acceptance  ;  Proposal. 
with  third  person,  as  subject  of  promise,  46. 
no  contract  unless  the  terms  are  certain,  44. 
no  contract  where  the  promise  is  illusory,  45. 
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AGREEMENT— conimued 

of  Ldnatic   not  so  found  by  inquisition  (lohich  see)   not  void,  but 
voidable,  92. 

Unlawful  {which  see),  Ch.  VII. 
evidence  whether  a  document  is  or  is  not  record  of,  23  S. 
collateral,  evidence  of,  239. 
unlawful,  the  different  classes  of,  260. 

See  Unlawful  Agreements. 
against  Public  Policy  (which  see),  298,  sqq. 

See  also  Champerty  ;  Marriage  ;  Restraint  of  Trade. 
Impossible,  350,  sqq. 

See  Impossible  Agreements. 
conditions  affecting  validity  of  consent,  418. 

See  Mistake,  &c. 
where  there  may  b3  an  apparent,  but  no  real  consent  and  no  con- 
tract, 439. 
election  to  adopt,  where  originally  void,  479. 
parol  addition  to  or  variation  in  terms  of — effect  as  regards  specific 

performance,  491. 
informal,  execution  of,    may  be  good  consideration   or  accord  and 
satisfaction,  632. 
effect  of  part  performance,  633. 

anti-nuptial,  how  far  made  binding  by  past-nuptial  settle- 
ment, 636. 
Savigny's  definitioa  of,  considered,  658. 

AGREEMENTS  OF  IMPERFECT  OBLIGA.TION  : 
their  nature  and  effects,  620,  sqq. 

conflict  between  lex  fori  and   lex  contractus,  626,  629,  647. 
general  results  as  to,  656. 

ALIEN  : 

wife  of,  when  she  can  contract  as  feme  sole,  81. 

enemies,  disabled  from  suing  here  but  not  from  contracting,  95. 

ANNUITY  :  agreement  to  give,  charged  on    land,  implies  personal   cove- 
nant for  repayment,  226. 

APOTHECARIES  :  cannot  recover  charges  unless  properly  qualified  at 
time  of  services,  646,  647. 

ARBITRA.TION  : 

agreements  for  reference,  now  practically  enforceable,  318, 
right  of  action  may  be  conditional  on  award,  319. 

ARBITRATOR  :  can  recover  remuneration  on  express  contract,  648. 

ARTIFICIAL  PERSON  : 

nature  of,  109. 

A  A  A  2 
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ARTIFICIAL  F'EnSO'N— continued. 

partnerships  and  other  bodies  treated  as,  by  custom  though  not  by 

law,  110. 
separate  estate  of  married  woman,  analogous  to,  670. 
And  see  Corporation. 

ASSIGNEE  : 

rights  of,  under  contract,  206,  sqq. 

takes  subject  to  equities,  211. 

rule  may  be  excluded  by  agreement,  213 

ASSIGNMENT  : 

of  Contract  {which  see)  206,  stjq.,  4.52,  454. 
of  pensions,  &?.  voir!,  314. 
equitable,  of  debt,  209. 

ASSUMPSIT  :  action  of,  its  introduction,  141. 

ATTORNEYS  AND  SOLICITORS.     See  Solicitor. 

AUCTION  : 

sale  by,  formation  of  contract  in,  14. 
where  sale  without  reserve,  17. 
effect  of  misleading  particulars  at,  .'")24. 
employment  of  puffers  at,  .'')39. 

AUCTIONEER  :  liability  of  to  purchaser,  97,  /;. 

AWARD  : 

whether  stranger  can  be  bound  by,  193. 

mistake  in,  can  be  rectified  only  by  the  Court,  431. 

BAILMENT  :  without  reward,  consideration  fur,  172. 

BANKRUPTCY  : 

loan  obtained  by  infant  under  pretence  of  full  age,  provable  in,  77. 
anomalous  effects  of,  on  contractual  rights,  197. 
secret  agreements  with  particular  creditors  void,  266. 
laws,  attempts  to  evade,  282. 

BARRISTER  : 

fees  of,  for  advocacy  not  recoverable  from  client,  648. 

for  non-litigious  business,  qu.,  649. 

fees  paid  by  client  to  solicitor,   whether  recoverable  by  counsel, 

650. 
judicial  notice  of  counsel's  fees  in  taxing  costs,  651. 

BILL  OF  EXCHANGE  : 

infant's,  not  void  but  voidable,  59. 
is  not  an  equitable  assignment,  672,  n. 
is  an  unconditional  order  in  writing,  l.')6. 
acceptance  of,  must  be  in  writing  and  signel,  156. 
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BILL  OF  EXCH.A.T<!GE— continued. 
cheque  is  a,  219. 

indorse!-  not  a  surety  during  currency  of,  272. 
drawn  in  hostile  country  in  time  of  war,  306. 
And  see  Negotiable  iNaTRUiiENTS. 

BILL  OF  LADING  : 

transfer  of  contract  by  indorsement  of,  224. 

is  not  properly  negotiable,  227. 

effect  of  misdescription  of  goods  in,  515. 

BILLS  OF  SALE,  163. 

BOND: 

of  infant,  voidable,  not  void,  54. 
with  unlawful  condition,  void,  356. 

is    absolute   if   the    condition   is   impossible    at    the  time,   but  dis- 
charged if  it  subsequently  becomes  impossible,  414. 
with  alternative  conditions,  where  one  impossible,  416. 
of  foreign  government  treated  as  negotiable  instrument  by  English 

law,  221. 
statutes  as  to,  489,  n. 

BRACTON  :  bis  theory  of  fundamental  error,  Note  H. 

BROKERS  :  statutes  affecting,  702. 

unlicensed,  in  city  of  London,  cannot  recover  commission,  283. 

CANADA  (LOWER) :  Civil  Code  of,  693. 

CANCELLATION  of  instruments  by  courts  of  equity,  574. 

CARGO  :  sale  of,  when  previously  lost,  400. 

"  CATCHING  BARGAINS  "  : 

rules  of  equity  as  to,  606. 

what  are  marks  of,  607. 

on  what  terms  borrowed  relieved,  610. 

CAUSA: 

in  Roman  law  of  contract,  183. 

its  relation  to  cause  in  modern  French  and  consideration  in  English 
law,  136,  691. 

CHAMPERTY  : 

definition  of,  320. 

what  amounts  to,  322. 

bargains  to  find  means  for  litigation  and  share  property  recovered 

323. 
solicitor  cannot  purchase  subject-matter  of  the  suit  from  his  client 

324. 
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CHAMPERTY— coniimtcd. 

purchase  of  subject-matter  of  litigation,  not  in  itself  unlawful,  325. 

statute  of  Henry  VIII.  against,  327. 

proceedings  in  lunacy  exceptional,  329. 

not  justified  by  kinship,  330. 

rules  against,  whether  applicable  to  agreements  made  abroad,  373. 

CHARTER-PARTIES  : 

express  exceptions  in,  401. 
conditions  in,  510,  511. 

CHEQUE : 

is  a  bill  of  exchange,  219. 

effect  of  crossing  with  words  "  not  negotiable,"  222. 

CHILDREN : 

right  of,  to  enforce  provisions  for  their  benefit  in  settlements,  188 

199. 
custody  of,  agreements  as  to,  331,  373. 

CHOSE  IN  ACTION: 

why  formerly  not  assignable,  206. 

early  authorities  on  assignment  of,  Note  F. 

CIVIL  DEATH  : 

meaning  of,  80,  n. 

wife  of  person  civilly  dead  can  sue  alone,  81, 

COERCION  : 

contracts  entered  into  under,  voidable  in  equity,  420. 

money   paid  under,  recoverable,  though  the  transaction  otherwise 

unlawful,  365. 
and  though  circumstances  do  not  amount  to  duress,  578. 

COMPANIES  ACT,  1862  :  company  under,  cannot  bind  itself  by  contract 
for  purposes  foreign  to  the  memorandum  of  association,  126,  690. 

COMPANY : 

general  powers  of  incorporated,  118. 

limited  by  special  purpose  of  incorporation,  122. 

hsiB  prima  facie  power  to  mortgage  its  property,  681. 

powers  of  directors,  &c.  limited  by  principles  of  partnership,  120 

rights  of  dissenting  shareholders,  122. 

how  far  third   persons   are  bound  to  know  limits  of  directors'  au- 
thority, 121,  684. 

ratification  of  irregular  transactions  by  assent  of  shareholders,  687. 

under   Act   of    1862,    incapable    of   contracting   for   purposes   not 
within  memorandum  of  association,  126,  690. 

when  bound  by  negotiable  instruments,  126,  128. 
And  see  Corporation. 
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COMPANY— con<i«  ued. 

when  bound  by  promoters'  agreements,  192. 

unincorporated,  power  of,  to  sue  by  public  officer,  199. 

transferable  debentures,  &c.  issued  by,  214. 

transfer  of  shares  in,  161,  223. 

purchase  of  shares  in  order  to  sue  company  or  directors  at  one's 

own  risk  is  not  maintenance,  327. 
contract  to  take  shares  in,  not  void,  but  only  voidable  on  ground 

of  error,  &c.,  461. 
sale  of  shares  in,  avoided  by  petition,  for  winding-up  unknown  to 

parties,  470. 
duty  of  directors,  &c.  to  state  facts  truly  in  prospectus,  530. 
duty  of  promoters  to  make  fuU  disclosure,  531. 
transfer    of   shares    invalid    when    directors'    consent    obtained    by 

fraud,  540. 
when  bound  by  statements  of  directors,  &c.,  553. 
statements  of  prospectus  addressed  only  to  original  shareholders, 

556. 
repudiation  of  shares  in,  when  too  late,  461,  n.,  564,  568. 
(winding-up  of)  secret  agreement  to  delay  proceedings  void,  317. 

COMPENSATION : 

for  misdescription  on  sale  of  land,  519. 
purchaser  can  recover  after  completion,  521. 
See  Specific  Performance. 

COMPOSITION  : 

with  creditors,  consideration  for,  179. 
avoided  by  concealed  preference,  266. 

COMPROMISE  : 

consideration  for,  181. 
of  criminal  proceedings  when  lawful,  315. 
of  civil  proceedings,  void  when  improperly  procured,  317. 
cannot  be  set  aside  for  mistake  or  oversight  as  to  particular  points 
of  law,  435. 

CONDITIONS  : 

special,  on  ticket,  &c.,  how  far  binding  on  party  taking  the  docu- 
ment, 47. 

in  restraint  of  marriage,  336. 

to  be  performed  by  stranger,  must  be  performed  at  obligor's  peril, 
384. 

impossible  or  necessary,  412. 

treatment  of  impossible  conditions  in  bonds,  414. 

alternative  conditions  where  one  becomes  impossible,  416. 

representations  amounting  to,  their  nature  and  effect,  509,  510. 
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CONDITIONS  OF  SALE  :  effect  of,  on  right  to  compensation,  520. 

CONFIRMATION  :  of  infant's  marriage  settlement,  58. 
And  see  Acquiescence. 

CONFLICT  OF  LAWS  : 

as  to  lawfulness  of  agreement,  307,  sqq. 

how  far  foreign  law  will  be  admitted  to  decide  lawfulness  of  agree- 
ment made  abroad,  369. 
effect  of  change  of  law,  375. 
as  to  existence  of  remedy,  626,  629,  647. 

CONSENT : 

for  legal  agreement,  requisites  of,  3. 

ways  of  declaring,  5. 

to  contract,  questions  affecting  validity  of,  419. 

CONSIDERATION  : 

general  character  of,  9,  166. 

gradual  formation  of  the  doctrine,  167. 

in  contracts  in  writing,  168. 

promises  founded  on  moral  duty,  169. 

past  consideration,  169. 

adequacy  not  material,  171. 

for  gratuitous  bailment,  172. 

doubt  as  to  contingent  consideration,  174. 

reciprocal  promise  as  consideration,  174. 

promise  must  be  enforceable,  175. 

how  far  promise  to  perform  existing  duty  can  be  consideration,  176. 

how  far  required  for  discharge  of  contracts,  178. 

for  variation  of  contracts,  180. 

abandonment  or  forbearance  of  rights,  180. 

forbearance  must  be  definite  and  of  a  really  disputed  right,  181. 

application  of  the  doctrine  in  equity  to  contracts  under  seal,  183. 

specific  performance  of  voluntary  agreement  not  granted,  183. 

external  evidence  of,  184. 

gaming  and  money  lent  for  betting,  an  illegal,  286. 

illicit  cohabitation,  if  future,  an  unlaivful  consideration  ;  if  past,  no 

consideration,  288. 
for  agreement  for  separation,  293. 
for  agreement  in  partial  restraint   of   trade,  sufficient  if  of  some 

value,  342. 
unlawful,  makes  whole  agreement  void,  349. 
failure  of,  the  true  ground  for  recovering  back  compulsory  paymentsi 

579. 
inadequacy  of,  as  evidence  of  fraud,  595. 
execution  of  informal  agreement  as,  632. 
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CONSIDERATION-  contiv  tied. 

forbearance  to  enforce  racing  debts  in  conventional  forum,  whether 

a  good,  705. 
history  of  the  doctrine  of,  Note  E. 

CONSTRUCTION  : 

rules  of,  general  intent  prevails,  243. 
rules  of,  their  auxiliary  character,  244. 
of  contract  not  altered  by  mistake  of  parties,  430. 
peculiar  rules  of,  in  equity,  245,  483,  sqq. 
See  Intekpretation. 

CONTRACT : 

general  nature  of,  1. 
definition  of,  2,  8. 
voidable,  what,  3,  9. 
tacit,  distinct  from  quasi-contract,  11. 

by  performance  of  conditions  of  public  offer  or  advertisement,  13-24 
legal  theory  of  such  contracts,  1 4. 

effect  of  Statute  of  Frauds  on  contracts  by  advertisement,  23. 
by  letter,  when  concluded,  36. 

conclusion  of,  may  be  postponed  until  execution  of  formal  instru- 
ment, 42. 
with  third  person,  promise  to  make,  4t). 
acceptance  of  special  conditions,  when  implied,  47. 
capacity  of  paities  to,  50,  sqq. 

See  Infants  ;   Mabried  Women  ;  Ldnatic  ;  Cokpobation. 
form  of,  131. 

See  Formal  Contracts. 
procedure  upon,  in  mediseval  English  law,  138. 
consideration  for  discharge  or  variation  of,  178. 
persons  affected  by,  186,  sqq. 

parties  must  be  ascertained  at  time  of  contract,  187,  190. 
third  persons  not  bound,  191. 

third  persons  not  entitled  by  the  contract  itself,  200. 
third  person  cannot  sue  at  law  on  contract  made  for  his  benefit,  201. 
stranger  cannot  sue  for  damage  by  non-performance  of,  201,  n. 
authorities  in  equity,  202. 

attempts  to  enable  a  stranger  to  sue  for  convenience  of  parties,  204. 
assignment  of  contract,  206. 

under  Judicature  Act,  by  rules  of  equity,  or  by  special  statutes,  207. 
rules  of  equitable  assignment :  notice  to  debtor,  209. 
what  is  meant  by  assignments  being  subject  to  equities,  211. 
assignment  may  be  free  from  equities  by  agreement  of  parties,  213. 
instruments  may  be  made  transferable,  214. 
but  not  negotiable  except  by  law  merchant  or  statute,  217. 
nature  of,  in  partnership  with  transferable  shares,  222. 
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CONTRACT— co7itinued . 

in  bill  of  ladiug,  transferable  by  indorsement,  224,  227. 
entire  or  divisible,  249,  253. 
Unlawful,  Ch.  VII. 

See  Agkeement  ;  Unlawful  Agreembnts. 
agreement  to  commit  breach  of,  void,  265. 
forbidden  by  statute,  697. 
malum  prohibitum  and  malum  in  se,  279. 
agreement  may  be  not  void  though  forbidden,  284. 
in  restraint  of  trade,  337. 

to  make  disposition  by  will,  good  by  English  law,  337. 
unconditional,  not  exci  sed  by  performance  being  in  fact  impossible, 

386. 
when  held  conditional  on  performance  being  or  remaining  possible, 

395,  sqq. 
construction  of  certain  exceptions  providing  for  accidents,  401. 
dissolution  of,  by  subsequent  impossibility  does  not  affect  acquired 

rights,  407. 

See  Impossible  Agreements. 
effect  of,  not  altered  by  mistaken  construction  acted  on  by  party,  430. 
ambiguous,  construction  acted  upon  by  parties  will  be  adopted,  431. 
effect  of  including  property  in,  by  mistake,  458. 
satisfaction  by  stranger,  whether  a  bar  to  subsequent  action  upon, 

452. 
personal,  cannot  be  assigned,  453. 
representations  of  intention,  not  amounting  to,  can  have  no  efifect, 

507. 
requiring  stamp,  variation  of,  by  subsequent  unstamped  agreement, 

642. 
CONVICTS  :  disabilities  of,  as  to  contracting,  94. 

COPYHOLD  :  sale  of,  as  freehold,  voidable,  527. 

COPYHOLDER  :  infant,  must  pay  fine,  64. 

COPYRIGHT:  assignments  of,  163. 

CORPORATION  : 

sole  and  aggregate,  117. 

can  act  only  by  agent,  112. 

cannot  incur  strictly  personal  liabilities,  113. 

but  may  be  liable  ex  delicto  for  acts  of  its  agents,  113. 

consequences  of   the  distinction  of  it  from  its  existing  members, 

11.^. 
what  is  the  presumption  of  common  law  as  to  general  competence 

of,  117. 
limited  power  of  statutory  corporations,  119. 
powers  of,  how  modified  by  rights  of  dissenting  members,  120 
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bj  considerations  of  public  policy  as  to  purposes  of  incoiporation, 
122. 

and  as  to  the  interest  of  the  public  as  investors,  124. 

cannot  bind  itself  by  negotiable  instruments,  126. 

unless  by  special  provisions  or  as  a  necessary  part  of   its  business 
128. 

bound  by  estoppel,  &c.,  129. 

contracts  formerly  required  to  be  undtr  seal,  145. 

exception  as  to  contracts  in  course  of  trade,  147. 

in  case  of  non-trading  corporatious  as  to  contracts  incidental  to 
purposes  of  incorporation,  150. 

contracts  of  municipal  corporations,  151. 

appointments  to  offices,  151. 

may  sue  upon  executed  contract  though  not  originally  bound,  153. 

liable  on  contract  implied  in  law,  154. 

statutory  forms  of  contract,  154. 

summary  of  law  as  to  form  of  corporate  contracts,  155. 

whether  seal  equivalent  to  signature  for  making  negotiable  instru- 
ments, 220. 

modern  authorities  on  powers  of,  Note  D. 

capacities  incident  to  incorporation  generally,  674. 

created  for  special  purposes  :   meaning  of  ultra  vires,  678. 

rights  of  dissenting  shareholders  to  restrain  action  of,  683. 

power  of  oflScers  to  bind  by  apparently  regular  acts,  684. 

how    far   irregular  transactions    may  be  ratified  by  assent   of  all 
members,  687. 

CORRESPONDEXCE  : 

contract  by,  32,  sqq. 

complete  by  posting  acceptance,  36. 

authorities  on.  Note  B. 

COUNSEL.     See  Baebister. 

COVENANT : 

relating  to  real  property,  person  not  party  may  take  benefit  of,  200. 

when  covenants  run  with  land,  226. 

restrictive,  how  enforced  in  equity,  228. 

to  pay  money  under  unlawful  agreement,  void  though  distinct  from 

the  original  agreement,  551. 
to  exercise  power  by  will,  whether  good,  337,  n. 

CREDITORS  :  agreements  in  fraud  of,  266. 

CUSTODY  OF  CHILDREN  :  agreements  as  to,  how  far  valid,  331. 

CUSTODY  OF  INFANTS'  ACT  :   332. 
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CUSTOM  : 

some  contracts  of  infants  bindirg  I  y,  72. 

of  country  or  trade,  terms  added  to  contract  by,  242. 

modern,  may  add  to  the  law  merchant,  220. 

CUSTOMS  OF  LONDON  : 

as  to  infant  apprentice,  72. 

as  lo  married  women  trading  alone,  81. 

cerbain  securities  taken  by  chamberlain  go  to  successor,  112. 

DEATH  : 

revocation  of  proposal  by,  38. 

of  principa],  revocation  of  acent's  authority  by,  95. 

civil,  80. 

DEBENTURES  :  transferable,  rights  of  holder  of,  214. 
cannot  be  made  negotiable  at  comm<  n  law,  216. 

DEBT: 

action  of,  138,  lb9. 
assignment  i^f,  209. 

DECEIT,  ACTION  OF  : 

may  lie  against  corporation,  113. 

what  is  ground  for,  537- 

suits  in  former  equity  practice  analogous  to,  715. 

DEED  : 

peculiarity  of  promises  made  by,  7,  49. 

of  agent,  principal  not  liable  on,  98. 

treated  by  early  English  writers  as  equivalent  to  Roman  Stipulation, 

137. 
why  it  cannot  be  written  on  wood,  143. 
whether  within  Statute  of  Frauds,  162. 
executed  in  error  as  to  its  contents,  not  binding,  441. 
executed  in  favour  of  wrong  party,  whether  void,  451. 

DEPOSIT  :  recovery  of.     See  Monet  Paid. 

DETINUE,  action  of,  138. 

DIRECTORS : 

of  public  companies,  extent  of  their  authority  presumed  to  be  known, 

121,  684. 
power  of,  to  bind  company  by  statements,  553. 
how  far  third  persons  are  bound  to  know  whether  particular  acts 

are  authorized,  685,  686. 

DISCLOSURE  :  no  general  positive  duty  of,  508. 
but  duty  implitd  in  special  cases,  508. 
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DISENTAILING  DEED,  may  be  rectified  by  the  Court,  500. 
DOMICIL  :  effect  of  law  of,  on  validity  of  marriage,  277. 

DRUNKENNESS  : 

effect  of,  on  capaci*;y  of  contracting,  same  as  of  insanity,  49,  87. 
contract  of  drunken  man  voidable,  not  void,  93. 

DURESS  : 

what  is,  at  common  law,  576. 

when  it  consists  in  threats  the  threat  must  be  of  something  un- 
lawful, 577. 
recovery  of  money  paid  under  compulsion,  :>1S. 

EASEMENTS  :  new  kinds  cannot  be  created,  22i'. 

ECCLESIASTICAL  LA. W:  influence    of,    on  legal    view    of  morality, 

287. 

ELECTION  : 

to  avoid  contract  made  in  infancy,  60. 
to  charge  principal  or  agent,  102. 
to  adopt  agreement  void  for  mistake,  479. 
Ajid  see  Rescission. 
"  ENG.AlGEMENT."     See  Separ.\te  Estate. 

EQUITIFS  : 

undisclosed  principal  must  take  agent's  contract  subject  to,  10(i. 
assignment  of  contract  subject  to,  211. 
but  may  be  excluded  by  agreement  of  parties,  213. 
attaching  to  negotiable  instrument,  222. 

EQUITY  : 

treatment  of  infants'  marriage  settlements  in,  58. 

no  specific  performance  of  infant's  c  )ntraet,  .')9,  62. 

liability  of  infant  in,  on  false  representation  of  full  age,  74. 

adopt-i  rule  of  law  as  to  acts  of  lunatic,  &c.,  92. 

what  is  good  consideration  in,  183. 

treatment  of  voluntary  covenants  and  imperfect  gifts  in,  183,  184. 

who  may  be  bound  by  or  may  enforce  contract  in,  192,  202. 

assignment  of  contract  in,  207. 

notice  to  debtor  required,  209. 

assignee  takes  subject  to  "  equities,"  211. 

assignment  ''free  from  equities,"  213. 

agrees  with  common  law  as  to  negotiable  instruments,  219. 

doctrine  of,  as  to  covenants  running  with  land,  229. 

does  not  admit  parol  evidence  on  questions  of  pure  construction,  237. 

will  not  protect  copyright  of  sddioious  or  immoral  publications,  296. 

rules  of,  as  to  custody  of  infants,  331. 
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doctrine  of,  as  to  unlawful   agreements  where  parties  not  in  pari 

delicto,  365. 
apparent  diflference   from  common  law,  as  to  repayment   of  money 
paid  under  contract  when  further  performance  becomes  impos- 
sible, 407. 
contracts  voidable  in,  on  ground  of  fraud,  &c.,  420. 
rule  of,  as  to  purchase  for  value  without  notice,  424. 
will  not  deprive  purchaser   for  value  of  anything  he  has    actually 

got,  425  n. 
agrees  with  law  as  to  recovering  back  payments  made  by  mistake, 

437. 
as  to  fundamental  error  avoiding   agreement,  444. 
decisions  in,  on  sales  of  land  where  parcels  included  by  mistake, 

458. 
on  purchase  of  a  party's  own  property  by  mistake,  472. 
oral  waiver  of  written  contract  in,  483  n. 
restricted  construction  of  general  words  in,  461. 
when  time  is  of  essence  of  contract  in,  486. 
relief  against  penalties  in,  488. 

admission  of  oral  evidence  as  defence  against  specific  performance 
of  contract  in  writing,  490. 

Kectification  of  instruments  in  (^which  see),  492  sqq. 
supposed  former  doctrine  of  "making  representations  good,"  506, 

sqq. 
agrees  with  law  as  to  creditor's  duty  to  surety,  515. 
rules  of,  as  to  specific  performance  and  compensation  on  sales   of 

land,  519,  sqq. 
suits  analogous  to  action  of  deceit  in,  538. 
former  difference  of,  from  law  as  to  sales  by  auction,  539. 
rules  of,  as  to  loss  of  remedies  by  acquiescence,  570. 
jurisdiction  of,  to  cancel  instruments,  574. 
doctrine  of,  as  to  undue  influence,  579,  sqq . 

as  to  voluntary  settlements  generally,  585. 

as  to  supposed  requirement  of  equality,  597. 

as  to  refusing  specific  performance  on  ground  of  undervalue 

598. 
as  to  "  expectant  heirs,"  602. 
as  to  "  catching  bargains,"  606. 
as  to  part  performance  of  informal  agreement,  633. 
as  to  estoppel  by  representation  or  acquiescence,  634,  638. 
liabilities  in,  incidentally  recognized  at  common  law,  655. 

ESCROW  :  writing  delivered  as,  238. 

ESTOPPEL : 

corporations  bound  by,  130. 

of  holder  of  instrument  dealiug  with  it  as  negotiable,  221. 


INDEX.  78  5 

ESTOPFEh—continued. 

of  party  who  has  induced  a  fundamental  error  by  misrepresentation 

476. 
of  one  party  to  instrument  who  acts  as  other's  agent  in  preparing 

it,  497. 
by  negligence,  whether  applicable  to  deeds,  443,  n. 
statements  binding  by  way  of,  505. 

EVIDENCE : 

extrinsic,  always  admissible  to  show  illegality  of  agreement,  356. 
subsequent  conduct  of  parties  may  be  evidence  of  original  unlawful 

intention,  357. 
parol,  not  admitted  to  vary  written  contract,  236. 
of  document  being  agreement  or  not,  admissible,  238. 
of  oral  variation,  admitted   as  defence   to   specific   performance   of 

written  agreement,  but  not  to  obtain  performance  of  agreement 

as  varied,  491. 
oral,    inadmissible   to  rectify  instrument  where  there  is  previous 

agree  iient  in  writing,  494. 
but  ad'nissible,    if   uncontradicted,    where    there    is   no    previous 

written  agreement,  494. 

EXCISE  :  statutes  regulating  trades,  &c.,  subject  to  laws,  702. 

EXECUTORS  : 

general  right  and  liability  of,  on  contracts  of  testator,  191,  n.,  206. 
cannot  sue  or  be  sued  on  contracts   of  personal  service,  189,  396, 

402,  403. 
or  on  contract  to  marry,  406,  n. 

EXPECTANCY  :  sale  of  ;  not  unlawful,  329. 

EXPECTANT  HEIRS  :  protection  of,  by  courts  of  equity,  602. 

FELONS  :  convicted,  disability  of,  94. 

FIDUCIARY  RELATION  : 

between  contracting  parties,  effect  of,  556. 
instances  of,  559,  569. 

FORBEARANCE  TO  SUE  :  as  consideration  for  promise,  181. 

FOREIGN  LAW  : 

foreign  revenue  laws  said  to  be  disregarded,  308. 

as  to  stamps,  effect  of,  309. 

agreements  lawful  by,  but  not  by  law  of  forum,  treatment  of,  367. 

subsequent  prohibition  by,  deemed  to  make  performance  of  con- 
tract not  unlawful  but  impossible,  375. 

contract  rendered  impossible  of  performance  by,  not  discharged 
390. 

as  to  form  of  contract,  165. 
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on  undue  influence,  &c.,  Note  L. 

And  see  Conflict  of  Laws. 

FORFEITURE  :  relief  against,  in  equity,  486,  489. 

FORMAL  CONTRACTS  : 

their  importance  in  ancient  law,  132, 

position  of  formal  and  informal  contracts  in  Roman  law,  133. 

in  old  English  law,  137. 

requirements  of  form  now  the  exception,  143. 

contracts  of  record,  143. 

cases  where  form  specially  required,  144,  sqq. 

See  Corporations  ;  Frauds  (Statute  of). 

FRAUD : 

of  agent,  corporation  liable  for,  113,  5.53. 

on  third  party,  makes  agreement  void,  266,  269. 

on  creditors  in  compositions,  &c.,  266. 

settlements  in  "fraud  of  marital  right,"  275. 

dissimulation  of  unlawful  purpose  by  one  party  to  contract  is,  364. 

delivery  of  goods  to  wrong  person  obtained    by,  passes  no  property, 

448,  n.,  567. 
constructive  or  legal,  what  is,  503. 
relation  of,  to  estoppel  and  warranty,  505. 
how  distinguished  from  misrepresentation,  533. 
passive  acquiescence  in  self-deception  of  other  party  is  not,  467. 
what  is  fraudulent  rei^resentation  or  concealment,  536. 
reckless  assertions,  537. 
silence  when  equivalent  to  falsehood,  538. 
negligent  ignorance,  538. 
special  doctrine  as  to  sales  by  auction,  539. 

marriage  not  avoided  by,  540. 
transactions  voidable  when  consent  of   third  person  obtained  hy, 

540. 
rules  as  to  rescinding  contract  for,  how  far  the  same  as  for  simple 

misrepresentation,  544. 
contract  incidental  to  a  fraud  is  itself  fraudulent,  550. 
unfounded  charges  of,  visited  with  costs,  527,  574. 
And  see  Rescission. 

FRAUDS,  STATUTE  OF  : 

contracts  by  advertisement  not  exempt  from,  23 

as  to  special  promise  by  executor,  156. 

as  to  guaranties,  157. 

as  to  agreements  in  consideration  of  marriage,  158. 

as  to  interests  in  land,   159. 

as  to  agreements  not  to  be  performed  within  a  year,  159. 
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as  to  the  note  or  memorandum,  160. 

effect  of  note  signed  by  one  party  only,  9. 

memorandum  must  exist  at  the  time  of  action  brought,  162. 

whether  applicable  to  deeds,  162. 

foreign  laws  analogous  to,  165. 

on  assignment  of  trust,  207. 

effect  of,  where  writing  does  not  represent  the  real  agreement,  492. 

informal  agreements  within  s.  4  and,  senible,  within  s.  17  not  void,  6-30. 

effects  of  informal  agreements,  631. 

relation  of,  to  equitable  doctrine  of  part  performance,  633. 

ante-nuptial  agreements  confirmed  by  post-nuptial  writing,  636. 

FRAUDULENT  PREFERENCE  :  agreements  with  particular  creditors 
by  way  of,  266,  267. 

GAMING  : 

securities  for  money  won  at,  286. 

treatment  of  gaming  debts  contracted  abroad  and  not  unlawful  by 
local  law,  371. 

GAVELKIND:  conveyance  by  infant  tenant  in,  72. 

GENERAL  WORDS  :  restrained  by  context  or  by  intention  appearing 
from  external  evidence,  483. 

GERMAN  COMMERCIAL  CODE  : 
on  formation  of  contracts,  663. 
extends  rule  of  market  overt,  425,  n. 

GIFT: 

imperfect,  not  aided  in  equity,  184 

acceptance  of,  as  loan,  effect  of,  447. 

from  client  to  solicitor,  how  far  valid,  588,  n.,  619. 

GOODS : 

order  for  delivery  of  may  be  assignable  free  from  equities,  but  can- 
not be  negotiable,  220,  n. 
contract  cannot  run  with,  224. 
effect  of  misdescription  of,  in  bill  of  lading,  515. 
delivery   of,  to   wrong  person  by  mistake  or  fraud  does  not  pass 
property,  567. 

A  nd  see  Sale  of  Goods. 

GUARANTY : 

within  Statute  of  Frauds,  157. 

voidable  for  misrepresentation  or  dissimulation  to  surety,  515. 

HORSES  :  sale  of,  in  market  overt,  163. 

P.  B  B  B 
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HUSBAND  AND  WIFE.     See  Married  Women  ;  Separate  Estate  ; 
Separate  Peoperty  ;  Separation  Deeds;  Custody  of  Children. 

IGNOKANCE : 

of  law,  may  be  material  as  excluding  specific  unlawful  intention, 

358,  375. 
does  not  in  general  exclude  civil  liability,  423. 
reckless  or  negligent,  carries  responsibilities  of  knowledge,  538. 

See  also  Mistake. 

IGNORANTIA     JURIS:    meaning    of,    explained    by    Lord    Westbury 
473. 

ILLEGALITY  :  alleged,    of  contracts  by    companies  tending  to  defeat 
purposes  of  incorporation,  123. 
^Hrf  see  Unlawful  Agreements. 

IMMORAL  AGREEMENTS  : 

void  ;  what  are  such,  and  what  is  immoral  consideration,  287. 
agreement  immoral  hire  gentium  cannot  be  justified  by  any  local 
law,  372. 

IMMORAL  PUBLICATIONS  :  punishable  by  criminal  law,  and  there- 
fore no  ground  of  civil  rights,  296, 

IMPOSSIBLE  AGREEMENTS  : 

general  statement  of  law  as  to,  379. 

agreement  impossible  in  itself  void  :  what  is  meant  by  impossibility 

for  this  purpose,  380. 
"  practical  impossibility  "  not  equivalent  to  absolute    impossibility, 

382. 
repugnant  promise?,  &c.,  383. 
promisor's  not  having  means  of  performance  is  not  impossibility 

384. 
warranty  of  contingent  acts  or  events,  384. 
agreement  impossible  in  law,  void,  385. 
promisor  excused  when  performance  becomes  impossible  by   law 

38.5. 
performance  being  impossible  in  fact,  no  excuse  in  absolute  con- 
tract, 388. 
impossibility  by  foreign  law,  no  excuse,  390. 
effect  of  accidents  subseqi^ent  to  contract  :  analogy  of  contract  to 

pay  rent,  when  premises  accidentally  destroyed,  391. 
exception  of  accidents  not  contemplated  by  contract,  393,  sqq. 
where  performance  depends  on  existence  of  specific  thing,  395. 
where  subject-matter  destroyed  without  fault  on  either  side,  396. 
Btate  of  things  at  date  of  agreement  not  contemplated  by  parties, 

398. 
sale  of  cargo  lost  at  date  of  contract,  4O0. 
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construction  of  covenants  in  mining  leases,  400. 

express  exceptions  in  commercial  contracts,  401. 

where   performance   of  services  contracted  for  depends  on  life    or 

health  of  promisor,  implied  condition    that    life  or  health  shall 

continue,  402. 
anomalous  treatment  of  contract  to  marry,  405. 
impossibility  caused  by  default  of  promisor,  equivalent  to  bi'oach  of 

contract,  408. 
by  default  of  promisee,  discharges  promisor,  and  he  may  recover  loss 

or  rescind  the  contract,  408. 
alternative  contracts  where    one    thing  is    or   becomes   impossible, 

410. 
conditional  contracts  where  the  condition  is  or  becomes  impossible, 

412. 
where  condition  of  bond  impossible,  obligation  is  absolute,  415. 
otherwise   where  the   condition   subsequently  becomes  impossible, 

415. 
alternative  conditions  in  bonds  where  one  is  or  becomes  impossible, 

416. 
Indian  Contract  Act  on  impossible  agreements,  417. 

INDIAN  CONTRACT  ACT: 

on  contracts  of  persons  of  unsound  mind,  -38. 

on  promises  for  past  consideration,   171,   n. 

on  discharge  of  contracts,  179. 

on  knowledge  of  agent  being  knowledge  of  principal,  07,  n. 

makes  wagers  void,  299,  n. 

does  not  adopt  English  rule  of  market  overt,  425,  n. 

on  material  common  mistake  avoiding  agreement,  469. 

on  time  being  of  essence  of  contract,  487. 

abolishes    distinction    between    penalty    and    liquidated    damages, 

490,  n. 
on  sales  by  auction,  539. 
on  inadequacy  of  consideration,  598. 

INFANTS : 

generally  cannot  bind  themselves  by  contract,  52. 
contracts  of,  voidable  at  common  law  :  no  real  authority  for  hold- 
ing them  in  any  case  void,  53. 
bonds,  54. 

trading  contracts,  55. 
contracts  of  service,  5'i. 
leases,  56. 
sales  ot  land,  56. 
partnership,  57. 
marriage,  58. 

1^.  15  B  2 
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marriage  settlements,  58. 

negotiable  instruments  and  accounts  stated,  59. 
.  infant  cannot  have  specific  performance,  59. 
at  what  time  he  may  avoid  his  contracts,  60. 

See  Infants  Relief  Act. 
liable  on  obligations  incident  to  property  ;  leases  and  railway  shares, 

65. 
liable  when  contract  for  his  benefit,  66. 
liable  for  necessaries,  67. 
what  are  necessaries,  how  ascertained,  68. 
liability  for  necessaries  on  simple  contract  only,  71. 
what  contracts  infants  can  make  by  custom  or  statute,  72. 
not  liable  for  wrong  when  the  cause  of  action  is  substantially  on  a 

contract,  73. 
whether  liable  on  contract  implied  in  law,  74. 
liable  in  equity  for  representing  himself  as  of  full  age,  74. 
but  not  to  prejudice  of  subsequent  valid  contract,  77. 
agreements  between  parents  as  to  custody  or  education  of,  331, 

INFANTS  RELIEF  ACT  : 

makes  certain  agreements  of  infants  void,  60. 
does  not  make  ratification  wholly  inoperative,  61. 
effect  of  section  1  . .  63. 

effect   since   the  Act  of  affirming  agreement  voidable  at  common 
law,  652. 

INSANITY.     See  Lunatic. 

INSTALMENTS  : 

default  in  delivery  or  payment  of,  254. 

INSURANCE  :  contract  of,  liberally  construed  in  favour  of  true  inten- 
tion, 497. 

INSURANCE  (FIRE)  : 

contract   of  insurers   to   reinstate  is   unconditional   after    election 

made,  388. 
effect  of,  as  between  landlord  and  tenant,  392. 
implies  condition  that  property  is  correctly  described,  514. 

INSURANCE  (LIFE) :  duty  of  disclosure  by  assured,  513. 

INSURANCE  (MARINE) : 

must  be  expressed  in  policy,  163. 

seamen's  wages  not  insurable  at  common  law,  333. 

where  voyage  illegal  to  knowledge  of  owner,  void,  352. 

voidable  for  material  misrepresentation  or  non-disclosure,  612. 

stamped  policy  required  by  statute,  639. 
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the  "slip  "  nevertheless  rjc agnized  for  collateral  purposes,  640. 
the  rights  of  the  parties  determiaed  at  the  date  of  the  slip,  641. 
statutory  provisions  as  to,  703. 

INTERPRETATION  : 

necessity  of,  233. 

of  promise  in  general,  234. 

of  terms  used  in  special  tense,  239. 

prevalence  of  general  intention,  243,  248. 

of  mutual  promises  as  regards  order  of  performance,  248. 

of  ambiguous  terms  by  conduct  of  parties,  431. 

KNOWLEDGE  : 

how  far  material  on  (juestion  of  unlawfulness  of  agreement,  376. 

means  of,  as  affecting  right  to  rescind  contract  for  misrepresenta- 
tion, 546, 
LAND: 

Statute  of  Frauds  as  to  sale  of  interest  in,  159. 

what  covenants  run  with,  224,  225. 
And  see  Sale  of  Land. 
LANDLORD  AND  TENANT : 

covenants  running  with  tenancy  or  reversion,  224. 

lessor  cannot  resume  possession  actually  delivered  on  discovering 
unlawful  purpose  or  fraud  of  lessee,  351,  535. 

but  may  rescind  if  possession  has  not  been  delivered,  seinble,  352, 

rent  payable  though  premises  accidentaUy  destroyed,  391. 

lessor  is  not  bound  to  inform  lessee  of  state  of  premises,  528. 

statutes  affecting  contracts  between,  703. 

LAW  MERCHANT  : 

peculiarities  of,  as  to  negotiable  instruments,  218. 
not  invariable,  220. 

LEASE  : 

of  infant  at  common  law,  voidable,  55. 

statutory  powers  of  infants  to  renew  and  make,  72. 

covenants  in,  when  they  run  with  land,  224. 

Statute  of  Frauds  as  to,  159. 

of  tenements  for  unlawful  purpose,  no  action  on  covenants,  351. 

for  lives,  effect  of  contract  for  sale  of,  474. 

LEX  LOCI: 

marriage  of  domiciled  British  subjects  wherever  celebrated,  governed 

by  English  law,  277. 
requirement  of  stamp,  how  treated  in  foreign  court,  309. 
by  what  local  law  the  lawfulness  of  an  agreement  is  determined 
367. 
LICENSING  ACTS  :  attempts  to  evade,  282. 
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LICENSED  PREMISES  : 

effect  of  omission  to  paint  seller's  name  on,  283. 

LIMITATION,  STATUTES  OF  : 

promise  or  acknowledgment  by  married  woman  cannot  revive  barred 
debt,  79. 

promise  to  pay  debt  barred  by,  164. 

debts  not  extinguished,  622. 

money  paid  by  debtor  without  particular  directions  may  be  appro- 
priated to  satisfy  barred  debt,  623. 

executor  may  pay  barred  debt  of  testator,  623. 

barred  debt  cannot  be  set  off,  623. 

but  statute  must  be  pleaded,  623,  n. 

right  of  action  restored  by  subsequent  acknowledgment,  624. 

acknowledgment  operates  as  new  promise  in  case  under  statute  of 
James,  624. 

otherwise  of  specialty  debt  under  stat.  of  William  IV.,  625. 

applied  according  to  lex  fori,  not  lex  contractus,  626. 

LIQUIDATED  DAMAGES  :  distinction  of,  from  penalty,  490. 

LONDON : 

custom  of,  as  to  infant  apprentice,  72. 
as  to  married  women  trading  alone,  81. 

LUNATIC  : 

marriage  of,  void,  87. 

so  found  by  inquisition,  incapable  of  acts  in  the  law,  87. 

liable  for  necessaries,  88. 

contracts  in  lucid   intervals   and   contracts  prior  to   lunacy  good, 

87,  88. 
history  of  different  doctrines  on  the  subject,  88 — 93. 
contract  of  (not  so  found  by  inquisition),  in  general  voidable  not 

void,  92. 
contract  of,  why  only  voidable  though  he  has  no  agreeing  mind, 

446. 

MAINTENANCE  : 

attempts  to  oppose  equitable  assignments  on  ground  of,  206. 

definition  of  ;  it  includes  champerty,  320. 

what  amounts  to,  322,  329. 

statute  of  Henry  VIII.  against  buying  pretended  titles,  327 

what  dealings  are  within  the  statute,  328. 

no  maintenance  without  unlawful  intention,  329. 

may  be  justified  by  kindred  or  affinity,  330. 

MAJORITY  :  abuse  of  corporate  powers  by,  684. 

MALUM  PROHIBITUM  And  malum  inse,  279. 
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MARITAL  RIGHT  :  settlements  in  fraud  of,  275. 

MARKET : 

sale  of  horses  at,  overt,  163. 

overt,  provisions  of  German  Code  as  to,  425,  n. 

MARRIAGE: 

of  infants,  58. 

promise  of,  infant  may  sue  but  i^  not  liable  on,  58. 

of  lunatics,  void,  87. 

agreements  in  consideration  of,  158,  177,  188,  199. 

within  prohibited  degrees,  void,  276. 

whether  valid  in  England  if  invalid  by  law  of  party's  domicil, 
277. 

of  members  of  Royal  Family,  Act  regulating,  277. 

agreements  in  general  restraint  of,  void,  334. 

conditions  in  restraint  of,  336. 

polygamous,  not  recognised  by  English  Divorce  Court,  369. 

illness  unfitting  for,  does  not  avoid  contract  to  marry,  405. 

contract  to  marry  not  uherrimce  fidei,  532. 

not  rendered  invalid  by  fraud,  533,  540. 

informal  agreements  in  consideration  of,  how  far  made  valid  by  post- 
nuptial settlement,  636. 

MARRIED  WOMEN  : 

at  common  law  cannot  contract,  77. 

acquisition  of  things  in  action  by,  79. 

renewed  promise  by,  cannot  revive  barred  debt,  79. 

exceptions  to  incapacity  :  queen  consort,  80. 

wife  of  person  civilly  dead,  80. 

„    of  alien  who  has  never  been  in  England,  81. 
custom  of  London  as  to  sole  trader,  81. 

effect  of  Act  of  1882  thereon,  82,  n. 
exceptional  contracts  with  husband  as  to  separation,  82. 
statutory  exceptions,  judicial  separation,  &c.  83. 
equitable  doctrine  of  separate  estate  (zvhich  see),  84. 
Married  Women's  Property  Act,  1882  .  .  84. 
equitable  enforcement  of  contracts  in  cases  not  within  Act,  87. 
as  to  debts  contracted  during  coverture,  qit.,  86. 
settlements  of,  in  fraud  of  marital  right,  275. 
interests  of,  may  be  bound  by  equitable  estoppel,  638. 
And  see  Separate  Estate  and  Separate  Property. 

MAXIMS  : 

ut  res  magis  valeat  quam  pereat,  107. 

in  pari  delicto  potior  est  condicio  defendentis,  360. 

locus  regit  actum,  374. 

non  videntur  qui  errant  consentire,  421. 
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MA.XIM.S— continued. 

nulla  voluntas  yrrantis  est,  427. 
ignorantia  iuris  haud  excusat,  473. 
expressio  unius  est  exclusio  alterius,  483. 
alteri  stipulari  nemo  potest,  692. 

MEDICAL  PRAOTITIOXERS  : 

regulations  of  Medical  Act  as  to  their  right  ti  remuneration,  646. 
conditions  precedent  to  recovering  charges,  646,  647. 
presumption  of  influence  in  gift^,  &o.,  from  patients,  592. 

MINES  :  construction  of  unqualified  covenants  to  work,  400. 

MISREPEESENTATION  : 

producing  fundamental  error,  effect  of,  465. 

fraudulent  or  non- fraudulent,  502. 

non-fraudulent,   conditions  under   which   it    can  affect  validity  of 

contiact,  505,  507. 
distinction  of  it  from  mere  non  disclosure,  508. 
special  rules  as  to,  in  contracts  of  insurance,  512. 
in  contract  of  suretyship,  515. 
in  contract  for  sale  of  land,  518. 

rules  of  equity  as  to  performance  with  compensation,  519. 
duty  of  vendor  to  desciibe  propeity  correctly,  524. 
in  family  settlements,  529. 
in  partnership  and  contract  to  take  shares,  529. 
in  contract  to  marry,  532. 
when  it  is  an  actionable  wrong,  537. 
where  party  misled  has  means  of  knowledge,  .'^46. 
immaterial,  in  cases  of  active  representation,  unless  he  uses  his  means 

and  acts  on  his  own  judgment,  546. 
rights  of  party  misled,  557. 
And  see  Rescission. 

MISTAKE  : 

correction  of  obvious,  by  ordinary  construction,  244. 

distinction  of  from  Fraud,  419. 

in  private  law  has  not  as  such  any  universal  consequences,  420. 

does  not  as  a  rule  avoid  liability,  422. 

certain  exceptions  to  this  for  protection  of  persons  acting  under 

judicial  process,  424. 
sometimes  a  condition  of  title  :  purchase  for  value  without  notice,  425. 
does   not   as  a  rule  alter  existing  lights  of  the  party  or  of  other 

persons  :  instances  of  misdelivery  of  goods  and  payments  to  wrong 

persons,  428. 
mistake  in  confctruction  by  partits  does  not  alter  contract,  430. 
special  cases  where  it  is  of  real  importance,  432. 
miatake  of  fact  and  of  law,  433. 
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MIS  TAKE— continued. 

the  distinctioa  is  really  cf  limited  application,  431. 

cases  of  comproaciise,  &c.,  435. 

the  distinction  does  apply  inflexibly  to  recovering  bucS  money  p  li J 
by  misti.ke,  437. 

and  in  equity  as  well  as  at  law,  43?. 

mistake  excluding  true  consent,  439. 

different  kinds  i  f  fundamental  error,  440. 

as  to  nature  of  transaction,  441. 

as  to  its  legal  character  (as  whether  sale  or  gift),  447. 

mistaken  delivery  of  money,  &c.,  448,  n. 

as  to  person  of  the  other  party,  448. 

as  to  subject-matter  of  the  contract,  45  4. 

herein  as  to  the  specific  thing,  457. 

as  to  nature  of  company  in  which  shares  are  taken,  460. 

or  as  to  kind,  462. 

as  to  quantity  or  price,  463. 

or  other  material  attribute  of  subject-matter,  464. 

when  error  must  be  common  to  avoid  agreement,  466. 

of  buyer  not  induced  by  seller,  inoperative,  467. 

as  to  existence  of  subject-matter,  4G9. 

agreements  to  purchase  or  pay  rent  for  property  really  one's  own, 
472,  473. 

where  fundamental  error  produced  by  misrepresentation,  465, 
476. 

rights  and  remedies  of  parties,  where  agreement  void  for  funda- 
mental error,  478. 

election  to  adopt  agreement,  479. 

mistake  in  expression  of  true  consent,  4S0,  sqq. 

restriction  of  general  words,  482,  483. 

in  expression  of  contract,  a  bar  to  specific  performance,  490. 

Rectification  of  instruments  on  ground  of  {ivhich  see),  492. 

Bracton's  treatment  of  fundamental  error.  Note  H. 

MONEY  PAID  : 

by  infant  under  voidable  contract,  cannot  be  recovered  after  con- 
tract executed,  60. 

under  Unlawful  Agreement  (which  see)  when  it  can  be  recovered 
back,  359,  sqq. 

in  actual  ignorance  of  fact  though  with  means  of  knowledge, 
recoverable,  437. 

with  knowledge  of  facts,  though  under  mistake  of  law,  not  recover- 
able (except  mistaken  payment  by  officer  of  court),  438. 

as  deposit,  on  purchase  of  laud,  when  recoverable,  523. 

cannot  be  recovered  back  where  fcra.er  state  of  things  cannot  be 
restored,  566 

under  compulsion,  recoverable,  578. 
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MONEY  FAW—contiriued. 

under  informal  agreement  within   p.   4   of   Statute  of  Frauds,  not 

recoverable,  608. 
for  small  debts  within  Tippling  Act,  not  recoverable,  652. 

MONEY  RECEIVED  :  action  for,  lies  against  corporation,  154. 

MORTGAGES : 

treatment  of,  in  equity,  488. 

the  Court  will  treat  nominal  sale  as,  if  such  is  true  intention,  489. 

NECESSARIES  : 

liability  of  infant  for,  67,  sqq. 

the  liability  is  on  simple  contract  only,  71. 

what  are,  a  question  of  mixed  fact  and  law,  68. 

existing  supply  how  far  material,  69. 

apparent  means  of  buyer  not  material,  70. 

not  confined  to  goods,  70. 

liability  of  lunatic  for,  88. 

NEGLIGENCE : 

of  agent,  corporation  answerable  for  as  well  as  natural  person,  113. 

estoppel  by,  extent  of,  443,  n. 

agent  must  not  profit  by  his  own,  274. 

does  not  exclude  right  to  rescind  for  misrepresentation,  546. 

NEGOTIABLE  INSTRUMENTS  : 

must  be  in  writing,  156. 
of  infants,  voidable,  59. 
may  be  payable  to  treasurer,   &c.,    of  a  society  for  time  being,  by 

Bills  of  Exchange  Act,  205. 
peculiar  qualities  of,  217. 
what  can  be  admitted  as,  220. 

bonds  of  foreign  government  treated  as  such  by  English  law,  221 . 
how  they  cease  to  be  so,  221. 
corporations  in  general  cannot  issue,  128. 
in  what  cases  they  can,  129. 
principal  bound  by  acceptance  of  agent  though    not   in  principal's 

name,  98. 
the  holder  of,  cannot  make  title  through  forged  indorsement,  426. 
signature  of,  in  error  as  to  nature  of  instrument,  not  binding,  442. 

And  see  Bill  of  Exchange. 

NOTICE : 

assignee   of   married   woman's   separate   property  with,  bound   by 

engagement  affecting  it,  670. 
to  debtor,  of  assignment  of  contract,  188,  209. 
purchase  for  value  without,  227,  425. 
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NOVATION  :  its  nature  explained,  193. 

NUDUM  PACTUM : 

in  Roman  law,  135. 

change  in  the  meaning  of  the  term  in  English  use,  695. 

OFFENCE : 

agreement  to  commit,  void,  263. 
compounding  of,  315. 

OFFER:  -See  Proposal. 

OFFICES  : 

appointments  to,  by  corporations  must  be  under  seal,  151,  152. 
.sale  of,  unlawful,  313. 

PAR  DELICTUM  : 

doctrine  of,  360. 

qualifications  of  and  exceptions  to  it,  361,  365. 

PARCELS  :  mistake  as  to,  in  sales  of  land,  458. 

PAROL  VARIATION  :  of  written  agreement,  rule  against,  233. 

PART  PERFORMANCE  :  equitable  doctrine  of,  129,  633. 

PARTIES  : 

to  contract,  rules  as  to,  186. 

to  action  on  contract  made  by  agent,  95,  sqq. 

PARTNERSHIP : 

contract  of  shareholder  in  company,  a  modified  contract  of,  120. 
shares  in,  transferable  at  common  law,  222. 

release  in  deed  of  dissolution  cannot  be  disputed   by  party  after 
concern  completely  wound  up,  565. 

PENALTIES  : 

imposition  of,  by  statute,  impUes  prohibition,  280. 
relief  in  equity  against,  489. 
and  liquidated  damages,  490. 

PERFORMANCE  of  mutual  promises,  248,  sqq. 

PERSONAL  CONTRACTS  : 

implied  condition  in,  as  to  life  or  health  of  party  continuing,  402 
not  assignable,  453. 

PERSONATION,  effect  of,  451. 

PHYSICIANS  : 

rights  of,  as  to  payment  for  services  at  common  law,  646. 
under  Medical  Act,  646. 
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POST  OFFICE  :  whether  common  agent  of  parties  in  correspondence  by 
letter,  34,  429. 

PRICE  :  error  as  to,  463. 

PRINCIPAL  AND  AGENT  : 

principal  when  liable  on  contracts  made  by  agent,  96,  sqq. 

rights  of  undisclosed,  99. 
right  to  countermand  unexecuted  authority,  363. 
sub-agent  not  agent  of  principal,  454. 
principal  not  liable  if  exclusive  credit  given  to  agent,  102. 

agent's  authority  determined  by  death  of  principal,  95. 

when  professed  agent  may  dec^.are  himself  as  real  principal, 
108. 

principal  when  answerable  for  representations  of  agent,  552. 
agent  always  liable  for  his  own  personal  fraud,  554. 
And  see  Agency. 

PROMISE  : 

definition  of,  2,  7. 

express,  tacit,  implied,  10. 

by  advertisement  or  general  announcement,  nature  and  limits  of, 

14. 
by  deed,  binding  without  acceptance  in  English  law,  7. 
illusory,  44. 

inferred  in  fact  or  implied  by  law,  11. 
as  consideration,  167. 
founded  on  moral  duty,  not  binding  without  valuable  consideration, 

168. 
to  pay  for  past  services  rendered  on  request,  169. 
too  vague  to  be  enforced,  175. 
how  far  promise  to    perform  existing  duty  can  be  consideration, 

176,  178. 
to  several,  whether  one  can  sue  on,  204. 
effect  and  interpretation  of,  234. 

.S'ce  Acceptance  ;    Agreement. 

PROMISES  : 

mutual,  order  of  performing,  247. 
dependent  and  independent,  249. 
in  same  instrument,  where  some  lawful  and  some  nut,  348. 

PROMOTERS  : 

agreements  of,  when  binding  on  company,  192. 
statements  of,  may  become  statements  of  company,  553. 
fiduciary  position  of,  as  regards  company,  583,  n. 

PROPOSAL  : 

generally  eltnieut  of  contract,  1,  5. 


INDEX.  749 

PROPOSAL— co7itinued. 

express  or  tacit,  10. 
distinguished  from  invitation  of,  14. 
addressed  to  all  to  whom  it  comes,  14. 
when  it  may  be  revoked,  24. 
conditions  of,  as  to  time,  &c.,  26. 
revocation  must  be  communicated,  27. 

is  revoked  by  death  of  proposer  before   acceptance  (under  I.  C.   A. 
only  if  known  to  other  party),  38. 

PROSECUTION'  :  agreements  to  stifle,  314. 

PKUSSIA  :  provisions  of,  as  to  undervalue,  718. 

PUBLIC  OFFICE  :  statutes  against  sale  of,  703. 
And  see  Office^. 

PUBLIC  POLICY  : 

corporate  powers  must  not  be  used  to  defeat  purposes  of  incorpora- 
tion, 122. 

doctrine  of,  instances  of  its  application  to  corporate  acts,  689. 

agreements  contrary  to,  298. 

the  doctrine  extended  in  order  to  discourage  wagers,  299. 

opinions  in  E'jerton  v.  Broivnloiv,  and  effect  of  the  decision,  300. 

rules  not  to  be  arbitrarily  extended,  304. 

trading  with  enemies,  304. 

aiding  hostilities  against  friendly  nations,  307. 

as  to  foreign  revenue  laws,  308. 

agreements  for  corrupt  or  improper  influence,  310. 

sale  of  offices,  &c.,  313. 

compounding  offences,  314. 

agreements  for  reference  to  arbitration,  317. 

maintenance  and  champerty,  320,  sqq. 

agreements  as  to  custody  of  children,  331. 

as  to  agreements  limiting  freedom  of  individual  action,  334. 

agreements  in  restraint  of  marriage,  334. 

agreements  to  influence  testator,  337. 

agreements  in  Restraint  of  Teade  {nMcli  see),  337,  sqq. 

agreements  against  interests  of  State  where  sued  upon  cannot  be 
supported  by  any  local  law,  367,  373. 

PUBLICATIONS  :  immoral,  &c.,  cannot  be  ground  of  civil  rights,  296. 

PUBLISHER  :  contract  of  with  author,  not  apsignable,  454. 

QUASI-CONTRACTS  : 

distingui-hed  from  tacit  but  real  contracts,  11. 
appear  as  fictitious  contracts  in  English  law,  12. 
are  dealt  with  separately  in  Indian  Contract  Act,  13. 
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EAILWAY  COMPANY  : 

agreements  for  running  powers,  &c.,  678. 
liability  of,  as  to  correctness  of  time-table,  15. 

purchase  of  shares  in  or  promotion  of,  by  another  railway  company, 
679. 

KATIFICATION  : 

of  infant's  contract :  effect  of  Infants'  Relief  Act,  61,  62. 

of  irregular  acts  by  assent  of  shareholders,  121,  687. 

of  agent's  acts,  relates  back,  96. 

must  be  by  one  who  might  have  been  originally  bound,  106. 

RECORD  : 

contracts  of,  143. 

RECTIFICATION  OF  INSTRUMENTS: 
jurisdiction  of  the  court  in,  493,  sqq. 
oral  evidence  how  far  admissible,  494. 

a  common  intention  of  all  parties  different  from  the  expressed  inten- 
tion must  be  shown,  496. 
proof  of  one  party's  intention  will  not  do,  496. 
possible  exception  where  one  party  acts  as  other's  agent,  497. 
special  rules  as  to  settlements,  493. 
at  whose  suit  granted,  499. 

option  to  rectify  or  set  aside  in  certain  cases,  500. 
new  conveyance  not  required,  501. 
no  jurisdiction  to  rectify  wills,  Note  I. 

RELEASE : 

restricted  construction  of,  in  equity,  484. 

in  deed  of  dissolution,  cannot  be  disputed  by  party  after  concern 
completely  wound  up,  565. 

REPRESENTATION  : 

of  full  age  by  infant,  liability  on,  74. 

must  be  shown  to  have  misled  the  other  party,  76. 

of  discoverture  by  married  woman,  78. 

of  agent's  authority  must  be  of  matter  of  fact,  105. 

fraudulent  or  innocent,  502. 

innocent,  not  necessarily  harmless  to  person  making  it,  505. 

the  supposed  equitable  doctrine  of  "  making  representations  goo   ," 

506. 
as  term  of  contract,  506. 

of  the  future,  operates  as  contract,  if  at  all,  507. 
amounting  to  warranty  or  condition,  510. 
•when  silence  is  equivalent  to,  536    538. 
what  conditions  it  must  satisfy  to  be  relied  on  for  rescinding  contract, 

542,  sqq. 
it  must  generally  be  of  fact,  542. 
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REPRESENT  ATION—cow^i'Huerf. 

not  of  mere  motive  or  intention,  543. 

it  must  in  fact  have  induced  the  contract,  546. 

must  be  made  by  a  party  to  the  contract,  551 . 

of  agent,  when  principal  liable  for,  552. 

must  be  made  as  part  of  same  transaction,  555. 

REPUDIATION  :  See  Shareholdek. 

RESCISSION  : 

right  of,  on  discovering  unlawful  purpose  of  other  contracting  party 

351. 
but  a  completely  executed  transfer  of  property  cannot  be  rescinded, 

352. 
of  contract  for  misrepresentation,  543,  sqq. 
for  fraud  or  misrepresentation,  not  allowed  unless  (in  general)  the 

representation  was  of  fact,  543. 
and  in  fact  induced  the  contract,  546. 
and  was  part  of  same  transaction,  555. 
option  to  affirm  or  rescind  contract  for  fraud,  &c.,  557. 
election,  hew  determined,  559. 
treating  contract  as  subsisting,  559. 
election  to  rescind  must  be  communicated,  560. 
what  communication  sufficient,  561. 
by  or  against  representatives,  562. 

not  allowed  where  former  position  cannot  be  restored,  563. 
where  party  entitled  to  rescind  has  done  acts  of  ownership,  &c.,  564. 
not  allowed  against  purchasers  for  value,  566. 
of  contract  to  take  shares  too  late  after  winding-up,  568. 
must  be  within  reasonable  time,  for  length  of  time  is  evidence  of 

acquiescence,  570. 
for  undue  influence,  616. 

RESTRAINT  OF  TRADE  : 

agreements  in  unlimited  restraint  of  trade  ;  void,  337. 

limited  restraints  admitted,  339,  341. 

what  conditions  such  agreements  must  satisfy,  342. 

whether  a  limit  in  space  indispensable,  343. 

table  showing  what  restrictions  have  been  held  reasonable  in  recent 

cases,  344. 
distances  how  measure'',  347. 

contract  to  serve  for  life  or  for  exclusive  service  may  be  good,  but 
must  be  mutual,  347. 

REVENUE  LAWS  :  treatment  of  foreign,  308. 

REVERSION,  sale  of  :  when  rent  or  covenants  run  with,  224,  225. 
See  Sale  op  Rever.sion. 
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E  EVOCATION: 

of  general  offer,  19,  21. 

of  proposal,  when  in  time,  24,  sqq. 

communication  of,  28. 

ROYAL  MAREIAGE  ACT,  277. 

SALE: 

of  mere  expectancy,  valid  by  English  law,  otherwise  by  civil  law, 
329. 

of  future  specific  product,  contract  discharged  by  failure  of  pro- 
duce, 398. 

SALE  BY  AUCTION  : 

when  warranted  without  reserve,  17. 

voidable  for  employment  of  puffer,  if  without  reserve,  539. 

SALE  OF  GOODS: 

to  infant,  not  necessaries,  void  by  Infants'  Relief  Act,  60. 
Statute  of  Frauds  as  to,  160. 

deliverable  in  instalments,  effects  of  default  upon,  255. 
of  goods  for  unlawful  purpose,  price  not  recoverable,  351. 
how  affected  by  mistake,  448,  449,  465,  467. 
warranty  or  condition  upon,  466. 
by  sample  ;  rule  as  to  secret  defects  in  sample,  476. 
purchase  by  one  not  meaning  to  pay  is  fraud,  534. 
fraudulent,  effect  of,  558,  566. 

distinction  where  delivery  is  obtained  by  false  pretences  without 
any  contract,  567. 

SALE  OF  LAND  : 

by  or  to  infant,  voidable,  57. 
Statute  of  Frauds  as  to,  159. 
effect  of  mistake  as  to  parcels,  458. 

„  price,  463. 

misdescription  of  thing  sold  distinguished  from  fundamental  error, 

468. 
mistaken  purchase  or  tenancy  of  property  really  one's  own   472. 
with  option  of,  or  agreement  for  repurchase,  488. 
effect  of  misdescription  on,  518. 
specific  performance  with  compensation,  519. 
cases  where  compensation  inapplicable,  521. 
duty  of  vendor  to  give  correct  description,  524. 
like  duty  of  purchaser  in  special  circumstances,  525. 
effect  of  special  conditions  as  to  title,  526. 
non-disclosure  of  latent  defect  of  title,  526. 
by  auction,  employment  of  puffer  at,  539. 
And  see  Specific  Performance. 
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SALE  OF  OFFICES:  unlawful,  313. 

SALE  OF  EE VERSION  : 

under  old  law,  voidable  for  undervalue,  604. 

the  development  of  the  doctrine  by  decisions,  605. 

its  abrogation  by  31  Vict.  c.  4  .  .  605. 

by  person  in  dependent  position,  present  rule  as  to,  611. 

SATISFACTION : 

by  stranger,  whether  a  bar  to  subsequent  action  on  contract,  452. 

SEAL: 

necessity  of,  in  early  English  law,  137. 

misapplication  of,  138. 

necessity  of,  in  contracts  of  corporations,  145,  sqc[. 

companies,  &c.,  required  by  statute  to  use  their  proper  seal,  146. 

corporation  may  use  any  seal  at  common  law,  146,  674. 

of  corporation,  whether  equivalent  to  signature,  220. 

SEAMEN  :  wages  of,  not  insurable  at  common  law,  333. 
SEDITIOUS  PUBLICATIONS  :  See  Immoral  Publications. 

SEPARATE  ESTATE : 

origin  of  separate  use,  666. 

earlier  doctrines  as  to  power  of  binding  separate  estate,  667. 

rules  as  to  "  general  engagements,"  668. 

specific  performance  against,  669. 

effect  of  cessation  of  coverture  on,  670. 

whether  liable  for  debts  contracted  before  marriage,  670. 

whether    "engagement"    must    comply    with    ordinary    forms    of 

contract,  671. 
whether  analogy  of  Statute  of  Limitation  applies  to  claims  against, 

79,  672. 
whether  liable  on  quasi-contracts,  672. 
equitable  doctrine  of,  84,  Note  C. 

SEPARATE  PROPERTY: 

what  is,  by  Act  of  1882.. 85. 

married  woman  may  bind  herself  and  be  made  bankrupt  in  respect 

of,  77,  85,  86. 
contract  made  as  to,  binds  after-acquired  property,  86. 
is  liable  for  ante-nuptial  debts,  86. 
whether  debts  contracted  during  coverture  with  respect  to,  become 

personal  debts  on  termination  of  coverture,  86. 
And  see  Makeied  Women. 

SEPARATION  :  judicial ;  effect  on  wife's  capacity  of  contracting,  83. 
P.  c  c  c 
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SEPARATION  DEEDS: 

agreements  for,  between  husband  and  wife  alone,  82. 

when  parties  not  lawfully  married,  proviso  for  reconciliation  void, 

290. 
validity  of,  292. 
effect  of,  on  special  points,  293. 
avoided  by  reconciliation,  291. 
agreement  for  future  separation  void,  295. 
provisions  for  custody  of  children  in,  332. 

SERVICE  :  infant's  contract  of,  66,  72. 

SETTLEMENTS  : 

"  in  fraud  of  marital  right,"  275. 

reformation  of,  according  to  previous  articles,  498. 

duty  of  full  disclosure  in  negotiations  for,  529. 

post-nuptial,    how  far  supported  by  informal    ante-nuptial   agree- 
ment, 636. 
And  see  Infants  and  Voluntary  Gift  ok  Settlement. 

SHAREHOLDER  : 

infant  may  be,  57. 

and  is  liable  for  calls  if  shares  not  disclaimed,  65. 

right  of,  to  restrain  company  from  acts  not  warranted  by  its  con- 
stitution, 120,  683. 

ratification  by  assent  of,  123,  687. 

cannot  treat  contract  as  void  by  reason  of  variance  between  pro- 
spectus and  memorandum  of  association,  461. 

right  of,  under  Companies  Act,  1867,  s.  38.  532. 

only  original  shareholders  are  entitled  to  rely  on  prospectus,  556. 

cannot  repudiate  shares  after  acts  of  ownership,  559. 

cancellation  of  shares  on  other  grounds  equivalent  to  repudiation, 
562. 

cannot  repudiate  after  change  in  constitution  of  company,  564. 

cannot  repudiate  after  commencement  of  winding-up,  568. 

must  be  diligent  in  repudiation,  572. 

SHARES  : 

transfer  of,  164,  223. 

invalid   when   directors'    consent    obtained  by  fraud, 

540,  541. 
repudiation  of,  461,  n.,  564,  568. 
error  in  numbers  of,  not  material,  461. 
sale  of,  after  winding-up,  not  enforceable,  470,  474. 

SHIPS  :  transfer  of,  163. 

SIMONY  :  purchase  of  next  presentation,  704. 
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SLAVERY  : 

American  opinions  as  to  effect  of  abolition  of,  on  prior  contracts, 

297. 
contract  for  sale  of  slaves  in  slave  country,  not  void  in  England,  371. 
statutes  against  slave  trade,  704. 

"  SLIP  :  "  in  marine  insurance,  effect  of,  164,  639. 
statutory  enactments  relating  to,  639. 
recognised  for  collateral  purposes,  640. 

SOCIAL  DUTY  :  whether  agreement  against,  void,  333. 

SOLICITOR  : 

what  agreements  with  client  are  bad  for  champerty,  322. 

purchase  of  subject-matter  of  suit,  by,  322. 

purchase  by,  from  client,  587. 

costs  of  uncertificated  solicitor  not  recoverable,  644. 

how  soon  costs  may  be  sued  for,  645, 

special  agreement  with  client,  651. 

statutes  affecting,  704. 

SOLICITOR  AND  CLIENT  (contracts  between)  : 

how  affected  by  the  rules  of  law  against  champerty,  322. 

allowed  by  statute,  651,  589. 

presumption  of  influence  in  contracts  between,  587. 

SOLICITORS'  REMUNERATION    ACT  :    as  to  agreements  between 
solicitor  and  client,  651. 

SPECIFIC  PERFORMANCE  : 

not  granted  at  suit  of  infant,  59. 

nor  since  Infants'  Relief  Act  of  any  contract  made  during  infancy, 
61. 

against  married  woman's  separate  estate,  669. 

of  contract  by  railway  company  to  purchase  land,  680. 

refused  against  purchaser  who  bid  for  wrong  lot,  458. 

refused  in  certain  cases  where  contract  ambiguous  or  description 
excusably  misunderstood,  460. 

refused  where  instrument  sued  on  does  not  express  the  real  agree- 
ment, 490. 

with  compensation,  on  sale  of  land,  519. 

at  suit  of  either  party  where  misdescription  not  substantial,  519. 

at  purchaser's  option  where  substantial  and  capable  of  estimation, 
519. 

where  misdescription  substantial  and  not  capable  of  estimation, 
option  only  to  rescind  or  to  affirm  unconditionally,  521. 

when  vendor  can  make  good  his  description,  523. 

whether  it  can  be  refused  for  undervalue  alone,  598. 
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SPECIFIC  PERFORMANCE— coHiinwecZ. 

whether  not  enforceable  where  collateral  representation  not  being  a 
term  of  the  contract  or  amounting  to  a  distinct  contract  has  not 
been  fulfilled,  712. 

SPIRITS  :  statutes  afifecting  sale  of,  704. 

SPIRITUAL  INFLUENCE  : 

its  relation  to  undue  influence,  593. 
treatment  of,  by  French  law,  Note  L. 

STAMPS  : 

effect  of  foreign  laws  as  to,  309. 

unstamped  document  when  admissible  as  evidence,  642. 

variation  of  contract  by  subsequent  unstamped  agreement,  642, 

STATUTE  OF  FRAUDS.     See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATION.    See  Limitation,  Statutes  of. 

STATUTES : 

construction  of  prohibitory,  278. 
what  is  meant  by  policy  of,  280. 
particular  occupations^  &c.,  regulated  by.  Note  H. 

"STIFLING  PROSECUTION,"  316. 

STIPULATION  :  in  Roman  law,  133. 

STRANGER : 

to  contract,  cannot  sue  on  it,  204. 

satisfaction  of  contract  by,  whether  it  bars  action,  452. 

SURETY: 

when   discharged   by  subsequent    dealings    between   creditor  and 

debtor,  270. 
entitled  to  benefit  of  securities,  271. 
discharged  by  misrepresentation  or  concealment  on  part  of  creditor, 

515. 
but  creditor  not  bound  to  volunteer  information,  517. 

"  SURPRISE  "  :  whether  a  ground  of  relief  against  contracts,  613. 

SWISS  FEDERAL  CODE  :  on  contract  by  correspondence,  664. 

TESTATOR:  agreement  to  influence,  void,  337. 

TALLIES  :  use  of,  143. 

THIRD  PARTIES : 

cannot  sue  on  contract,  201. 

apparent  exceptions  to  this  rule,  202,  sqq. 
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THIRD  F ARTIES— continued. 

fraud  OD,  vitiates  contract,  265. 

wrong  to,  not  presumed,  269. 

instrument  not  rectified  against  interests  of,  497. 

TIME: 

when  of  essence  of  contract  in  equity,  485. 
may  be  made  so  by  express  agreement,  486. 

TIME-TABLE  :  effect  of  statement  in,  15. 

TIPPLING  ACT  :  small  debts  for  spirits  made  not  recoverable  by,  652. 

TORT :  "  founded  on  contract",  infant  not  liable  for,  73. 
liability  of  corporations  in,  113. 

TRADE: 

contracts  of  corporations  in  course  of,  need  not  be  under  seal,  147. 
agreements  in  restraint  of.     See  Restraint  ok  Trade. 

TRADE  UNIONS  : 

agreement  for  strike  not  enforceable,  338. 

but  since  Act  of  1871,  not  punishable,  n,  338. 

certain  agreements  of,  lawful  but  not  enforceable,  653. 

TRADING  WITH  ENEMIES  : 

without  licence  from  crown,  illegal,  304. 
contracts  dissolved  or  sixspended  by  war,  305. 
neutral  trade  with  belligerents  not  unlawful,  307. 

TRESPASS  :  agreement  to  commit,  void,  265. 

TRUSTEES : 

notice  of  assignment  to,  210. 

must  account  to  cestuis  que  trust  notwithstanding  collateral  ill  :- 

gality,  362. 
must  be  impartial  as  between  cestuis  que  trust,  594. 

TRUST  : 

how  far  in  the  nature  of  contract,  197. 

assignment  of,  207. 

agreement  to  commit  breach  of,  void,  266. 

UNDERVALUE : 

does  not  itself  avoid  contract,  but  may  be  evidence  of  fraud,  &c., 

595,  596. 
whether  specific  performance  can  be  refused  for,  598. 
treatment  of  in  foreign  law.  Note  L. 

UNDUE  INFLUENCE : 

what  is,  579,  sqq. 

presumed  from  certain  relations,  581. 
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UNDUE  mFJjJJENGE— continued. 

burden  of  proof  in  such  cases,  583. 

presumption  does  not  extend  to  wills,  683,  n. 

supposed  general  rule  as  to  voluntary  donations,  584. 

voluntary  settlements  when  set  aside,  585. 

influence  once  shown  presumed  to  continue,  586. 

purchases  by  solicitor  from  client,  587. 

duty  of  persons  in  fiduciary  relations,  588. 

Indian  Contract  Act  on  duty  of  party  contracting  m  loco  parentis 

589,  n. 
no  presumption  against  "  family  arrangements,"  590. 
particular  relations  where  influence  presumed,  591. 
relations  analogous  to  parent  and  child,  591. 

„  „  solicitor  and  client,  592. 

spiritual  influence,  593. 
apart  from  fiduciary  relation,  594. 
undervalue,  how  far  material,  595,  sqq. 
protection  of  expectant  heirs,  &c,,  602,  sqq. 
rules  of  equity  as  to  "catching  bargains,"  606. 
sales  of  reversionary  interests  by  persons  in  dependent  position,  611 
"  surprise,"  &c.,  as  evidence  of,  612. 
rescission  of  contract  for,  615. 

whether  material  if  exerted  by  stranger  to  the  contract,  617. 
effect  of  confirmation  or  delay,  617. 
by  foreign  laws,  716. 
doctrine  of  captation  in  French  law,  Note  P,  717. 


UNLAWFUL  AGREEMENTS  : 
general  classification  of,  261. 
to  commit  offence,  &c.,  263. 
to  commit  civil  wrong,  265. 
in  fraud  of  creditors,  266. 
for  marriage  within  prohibited  degrees,  276. 
so  made  by  prohibitory  statutes,  277. 
agreements  contrary  to  Public  Policy  (which  see),  298. 
general  rules  as  to  treatment  of  them,  347,  s^^- 
where  promises  are  independent,  the  lawful  ones  enforceable,  348. 
unlawful  consideration  avoids  whole  agreement,  349. 
where  immediate  object  unlawful,  agreement  void,  350. 
ulterior  unlawful  intention  of  both  parties,  or  of  one  known  to  the 

other,  maks.^  agreement  void,  350. 
effect  of  intended  unlawful  use  of  subject-matter  of  contract,  351. 
innocent  party  may  rescind  on  discovering  unlawful  intention  of  the 

other,  351. 
agreements  void  as  part  of  unlawful  scheme,  though  subsequent  to 

the  unlawful  act,  353. 
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UNLAWFUL  AGREEMENTS— con<i««cd. 

securities  subsequently  given  for  payment  of  money  under  unlawful 

agreements,  void,  354. 
illegality  may  always  be  shown  by  extrinsic  evidence,  356. 
where  immediate  object  not  unlawful,  unlawful  intention  must  be 

shown  to  have  existed  at  date  of  agreement,  357. 
the  parties'  knowledge  or  ignorance  of  the  law  may  be  material  for 

this  purpose,  359. 
unlawful  intention  not  to  be  presumed,  359. 
when  payments  under,  can  be  recovered,  360. 
rule  that  party  in  pari  delicto  cannot  recover,  360. 
collateral  illegality  does  not  affect   duty  of  agents  to  account  to 

principals,  362. 
money  recoverable  where  agreement  not  executed,  363, 
unless  manifestly  repugnant  to  justice  or  morality,  364. 
where  payment  not  voluntary,  or  parties  otherwise  not  in  pari  delicto, 

365. 
conflict  of  laws  as  to  lawfulness  :  what  local  law  governs,  367. 
contract  for  sale  of  slaves  made  and  to  be  performed  in  a  slave  state 

is  recognized  in  English  courts,  371. 
conflict  of  laws  in  time  :  contract  dissolved  by  performance  becom- 
ing unlawful,  375. 
whether,  in  absence  of  original  unlawful  intention,  an  agreement 

may  become  valid  by  performance  becoming  lawful,  375. 
statutes    forbidding    or    regulating    particular    contracts  collected, 

Note  G. 

USURY  LAWS : 

repeal  of,  has  not  altered  doctrine  of  "  catching  bargains,"  606. 
its  effect  on  subsisting  loans,  654. 

VARIATION :  oral,  of  written  contract,  available  for  defendant  but  not 
for  plaintiff,  491. 

VENDOR  AND  PURCHASER.     See  Sale  op   Land  ;  Specific  Pek- 

FOKMANCE. 

VIS  MA  JOE:  meaning  of,  394. 

VOID  AND  VOIDABLE : 

distinction  between  these  terms,  8. 
confusion  between  the  terms,  54. 

contracts  of  infants  at  common  law  voidable,  not  void,  59. 
contracts  of  lunatics,  when  void  or  voidable,  87,  92. 
agreement  may  be  void  without  being  forbidden,  or  vice  versa,  284. 
deed  void  in  part  by  statute,  not  necessarily  void  altogether,  349. 
contract  depending  on  personal  skill,  &c.,  made  void,  not  voidable 
by  subsequent  disability,  403. 
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VOID  AND  YOlDABh'E— continued. 

in  some  cases  agreement  may  be  void  as  against  third  persons  but 
voidable  as  between  the  parties,  476,  477. 

VOLUNTARY  COVENANT  :  specific  performance  of,  not  granted,  184. 

VOLUNTARY  DEED  :  not  rectified  against  grantor,  499. 
A7id  see  Undue  Influence. 

VOLUNTARY  GIFT  OR  SETTLEMENT: 

question  as  to  burden  of  proof  on  donee,  584, 

readily  set  aside,  585. 

power  of  revocation  not  necessary  to  validity  of,  585. 

WAGERS  : 

void  by  statute,  but  not  illegal,  285. 

former  treatment  of  them  at  common  law,  299. 

parties  repudiating,  may  recover  deposit  from  stakeholder,  363. 

authorities  as  to,  705. 

WAGES :  statutory  enactments  as  to  payment  of,  705. 

WARRANTY : 

implied,  of  agent's  authority,  105. 
implied  in  contract  to  marry,  106,  n. 
effect  of,  as  distinguished  from  condition,  510. 
express,  on  sales  of  goods,  610. 

WEIGHTS  AND  MEASURES :  statutes  regulating,  705. 

WILL: 

covenant  not  to  revoke,  not  broken  by  subsequent  marriage,  335. 
contract  to  make  disposition  by,  lawful,  337. 
execution  of  wrong  document  as,  wholly  inoperative,  444,  n. 
presumption  of  undue  influence  never  applied  to,  583,  n. 
cannot  be  rectified,  but  general  intention  may  take  eflfect  against 
particular  words.  Note  I. 

WINDING-UP : 

secret  agreement  for  conduct  of,  void,  317. 
right  to  proceed  with  creditor's  petition  for,  not  saleable,  326. 
shares  cannot  be  repudiated  after,  461,  568. 

of  insurance  companies,  application  of  prohibitory  stamp  laws  to 
policies,  641,  642. 

WRITING : 

contracts  in,  not  a  special  class  in  English  law,  168,  n. 
agreements  in,  not  varied  by  parol  evidence,  236. 
but  may  be  construed  by  evidence  of  special  meaning  of  terms,  239. 
or  supplemented  by  customary  terms,  241. 


W.    I.   RICHARDSON,   PRINTER,    4  AND  5,    GREAT  QUEEN   STREET,    LONDON,   W.C. 
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